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Appbl  vs.  Btebs. 

[es  Femi.  St.  470.] 


ADHiaBiBiurr  of  etidenoe  to  sbow  illeoitiuate  ohild 

UITSNDED  AS  DEVIBEB  BATHES  THAK  LBSJTTHATB. 

Where  taitatar  made  a  devise  to  "  my  oephew,  PMUp  Byen,"  and  died  leav- 
ing ■  legitimate  uepbcw  of  that  name,  eridenee  is  not  admissible  to  ahow  that 
be  intended  an  Illegitimate  nephew  irbo  also  aiiTTived. 

Ebbob  to  the  Court  of  Common  Fleas  of  Allegheny  coun- 

Ejectment  for  a  plot  of  land  by  Philip  Byere  against  Tobias 
Appel. 

Both  parties  claimed  title  under  the  will  of  Peter  Byera, 
which  contained  the  following  clause : 

"  I  will,  devise  and  bequeath  to  my  wife  Margaret,  all  my 
estate,  be  the  same  real  or  personal,  and  wheresoever  situated, 
during  her  natural  lifetime.  It  is  my  will,  and  I  hereby  devise 
that  my  nephew,  Philip  Bycrs,  shall  have  and  hold,  after  the 
death  of  my  wife,  all  my  real  and  personal  estate." 

Testator's  widow  died  in  1880. 

The  jory  found  a  special  verdict  npon  which  judgment  was 
entered  for  the  plaintiff. 

MiUer,  MoBride  and  Ooefvrinif,  for  plaintiffs  in  error. 

Walter  Q.  Crawford,  for  defendants  in  error. 
Vol.  m.— 1 
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Mesodr,  J.  EacK '.party  claims  title  to  the  land  in  ques- 
tion, under  theEai^'ablause  in  the  will  of  Peter  Bjers.  He 
therein  dedar-es'**  1  hereby  deviBe  that  my  nephew,  Philip 
Byers,  shall";h'a-v'e  and  hold,  after  the  death  of  my  wife,  all  my 
real  and.'p^^Aonal  estate. " 

"nje  jniy  returned  a  special  verdict  therein  they  found 
".ikat.-the  testator,  Peter  Byei*,  died  leaving  two  nephews, 
-■^e-Philip,  the  son  of  Martin,  legitimate ;  another  Philip,  the 
'  ion  of  Louis,  illegitimate."  Also  that  the  nephew  intended  by 
the  testator  to  inherit,  was  Philip  the  illegitimate  nephew,  the 
SOD  of  Loais,  and  ihis  from  evidence  aliunde  the  will,  and  not 
front  the  will  itseli."  Thereupon  the  court  entered  judgment 
in  favor  of  the  heirs  of  Philip  the  illegitimate.  This  presents 
the  main  cause  of  complaint. 

Looking  at  the  language  of  the  will  we  see  it  is  clear  and 
unambiguons  as  to  the  property  devised  and  the  object  of  the 
testator's  bounty.     That  object  is  his  nephew  Philip  Byers. 

A  bastard,  at  common  law,  is  nuUius  filiua.  As  he  is  the 
son  of  no  one  it  is  difficnlt  to  see  how  he  can  be  the  nephew  of 
any  one.  If  Philip  the  son  of  Louis  was  not  the  lawful  child 
of  a  brother  or  sister  of  the  testator,  he  could  not  be  a  Uwfnl 
nephew  of  the  latter.  ITie  question  tlien  is,  when  Philip  the 
son  of  Martin  clearly  and  in  all  respects  satisfies  the  terms  of 
the  will,  may  it  be  shown  by  other  evidence,  that  not  he,  but 
another  person,  was  the  one  intended  by  the  testator} 

Philip  the  sou  of  Martin  was  lawfully  the  nephew  of  the 
testator;  Philip  the  son  of  Louis  was  not  such  a  nephew. 
This  is  not  the  case  of  a  question  between  two  legal  nephews 
of  the  same  name,  or  of'  names  in  some  respects  different. 
Nor  is  it  a  case  where  the  name  is  not  accurately  expressed  in 
the  will. 

A  gift  to  children  means  legitimate  children  only,  unless  it 
appears  from  the  context,  or  from  circumstances,  that  illegiti- 
mate children  must  have  been  intended.  (Hawkins  on  Wills, 
80.)  The  same  rule  applies  to  gifts  to  sons,  issue  and  terms  of 
relationship  generally.    (Id.) 

Id  Cartwj^ht  v.  Vawdry^  5  Ves.  530,  the  testator  left  his 
property  to  his  children  equally.    He  had  four  daughters,  and 
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it  wae  not  knowD  that  one  of  tbem  was  ille^timate.  She  lived 
with  him  juBt  as  hiB  other  daughters.  He  treated  her  in  all  re- 
Bpects  like  the  others,  and  intended  that  Bhe  should  take  with 
them,  yet  it  was  held  she  eonld  Dot  take — the  lord  chancellor 
declaring  "  it  is  impoBsible,  in  a  court  of  jnatice,  to  hold  that 
an  illegitimate  child  can  take  eqnally  with  Uwfnl  childreo  apon 
a  devise  to  children." 

A  man  who  had  two  illegitimate  children  bj  a  certain 
woman  married  her,  and  the  day  after  his  marriage  made  a  will 
in  whicli,  after  leaving  her  his  real  and  personal  estate  for  life, 
he  said  "  I  leave  her  at  liberty  to  direct  the  disposal  of  the 
property  amongst  onr  children  by  wNl  at  her  death  in  snob 
manner  as  she  shall  see  fit,  and  should  she  make  no  will,  1  de- 
fiire  that  the  property  exiating  at  her  death  shall  be  divided,  afl 
far  as  it  may  be  practicable  to  do  so,  equally  between  my  chil- 
dren by  her."  The  testator  had  no  children  bom  to  him  after 
this  marriage ;  but  lived  for  some  time  and  always  treated  the 
two  illegitimate  children  as  his  own  children  :  yet  it  was  held 
the  testator  died  intestate  as  to  the  real  and  personal  estate, 
beyond  the  interest  given  to  the  widow  for  her  Ufa  {Dorm 
•V.  Dorin,  Law  Eep.  7  H.  L.  568.)  It  wae  there  held  that  the 
word  "  children,"  in  a  will  means,  ^imo  yocifi,  "  legitimate 
children ; "  as  much'  so  as  if  t)ie  word  legitimate  had  been  in- 
troduced before  it. 

In  Sllie  v.  Houstoun,  10  Law  Kep.  Chanc.  Div.  236,  the 
testatrix  gave  a  snm  in  stocks  to  trustees  upon  trust  to  pay  the 
dividends  to  her  brother  Charles  Ellis  and  his  wife  Elizabeth 
for  their  lives,  and  after  tl>e  death  of  the  survivor,  the  capital  to 
be  divided  between  all  and  every  the  children  of  her  brother 
who  should  then  be  living,  and  the  issue  of  such  as  shall  then 
be  dead.  The  brother  had  three  children  by  his  first  wife; 
two  children  by  his  second  wife,  Elizabeth,  before  marriage, 
and  one  child  after  marriage.  The  fact  that  these  two  children 
were  illegitimate  was  well  known  to  the  testatrix.  She  prom- 
ised her  brother  if  he  married  Elizabeth  she  would  provide  for 
all  bis  children  by  her,  and  thereupon  tlie  maniage  took  place. 
Thenceforth  the  testatrix  continued  on  intimate  and  affection- 
ate terras  with  the  two  illegitimate  children,  in  all  respects 
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treating  them  aa  her  nepbewB.  Prior  to  the  execution  of  her 
will  slie  told  them  she  would  provide  for  them  therein,  and 
after  its  execution  she  told  them  she  had  so  provided,  and  had 
made  no  distinction  between  them  and  tlieir  brothers  and  sis- 
ters. Still  farther,  when  she  made  her  will  slie  gave  instruc- 
tions to  that  effect,  and  understood  the  langnage  used  was  suf- 
ficient to  identify  tlio  two  illegitimate  children  and  to  include 
them  among  the  children  of  Charles  and  Elizabeth  Ellis.  Yet 
it  was  held  that  the  illegitimate  children  mnst  be  excluded 
from  the  bequest;  that  the  words  of  the  will  being  distinct,  no 
extrinsic  evidence  conld  be  received  to  show  what  the  inten- 
tion of  the  testatrix  waa ;  tlie  vice-chancellor  saying :"  I  be- 
lieve the  law  is  firmly  settled  that  where  you  have  a  bequest 
of  property  to  a  ciaas  of  persons — children,  nephews  or  nieces 
or  any  class  you  like — and  you  find  in  the  class  designated 
legitimate  membere,  you  can  never  admit  illegitimate  persona 
to  share  with  them."  This  case,  decided  only  three  years  ago, 
hut  ruled  on  many  previouB  authorities,  shows  the  settled  law 
in  England.  The  fac^t  that  in  Pennsylvania,  the  subBcqueut 
marriage  and  cohabitation  of  the  father  and  mother  of  an  il- 
legitimate child  or  children  legitimates  it  or  them  under  the 
statute,  does  not  impair  the  force  of  the  rule  excluding  ille- 
gitimate children.  Here,  after  marriage,' snch  children  bom 
before,  take  not  as  illegitimate  children ;  but,  having  the  legal 
taint  removed,  they  take  as  if  "  bom  during  the  wedlock  of 
their  parents." 

Ko  American  authority  was  cited  which  maintains  the  right 
of  illegitimate  persons  to  share  with  those  who  are  legitimate 
when  the  latter  are  found,  and  strictly  and  fully  answer  the 
description  in  the  written  will. 

Without  regard  to  illegitimacy,  the  better  and  more  au- 
thoritative rule  ie,  that  the  intention  of  the  testator,  as  expressed 
in  the  will,  must  govern  in  its  construction. 

If,  however,  there  is  a  mistake  in  the  description,  so  that 
no  one  corresponds  to  it  in  all  respects ;  but  some  one  docs  iu 
many  particulars;  and  no  other  does  who  can  be  intended, 
such  person  will  take.  Or  if  tlie  will  be  plain  and  clear  on  its 
face,  and  only  becomes  doubtful  when  applied  to  tbe  subject 
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.matter,  extriosic  eridence  of  the  mtentioti  of  the  testator  may 
be  received.  Unlesa  there  be  some  ambiguity  or  obBcuritj  on 
the  face  of  the  will,  or  ditiiculty  in  finding  the  person  or  object 
to  which  it  applies,  extrinsic  evidence  shonld  not  be  received 
to  divert  the  will  from  the  intention  therein  espre&sed.  In 
Tucker  and  oihers,  Executors  v.  Seamen's  Aid  Society,  7  Met- 
calf,  188,  the  testator  gave  a  legacy  to  "  The  Seamen's  Aid  So- 
ciety in  the  city  of  Boston  "  and  "  Tlie  Seamen's  Friend  Socie- 
ty" cUimed  the  legacy.  The  latter  ofi'ered  to  prove  that  the 
testator  had  no  knowledge  of  the  existence  of  the  society 
named  in  the  will ;  that  he  did  know  of  the  other  society ;  was 
deeply  interested  in  its  objects;  had  contributed  to  its  funds, 
and  had  frequently  expressed  a  determination  to  give  it  a  lega- 
cy ;  that  he  directed  the  scrivener  who  wrote  his  will  to  insert 
the  legacy  ae  made  to  said  society;  but  the  scrivener,  not 
knowing  the  existence  of  the  society,  told  the  testator  the 
name  of  the  society  was  "  the  Seamen's  Aid  Society,"  aud  the 
testator  thereupon  consented  to  have  that  name  inserted.  This 
evidence  was  held  inadmissible,  and  that  the  society  named  and 
described  in  the  will  was  entitled  to  the  legacy. 

It  is  tme  in  Poipell  v.  Biddle,  2  Dall,  70,  tried  in  the  Com- 
mon Pleas  of  Philadelphia  in  1790,  it  was  held  that  extrinsic 
evidence  was  admissible  to  award  the  legacy  contrary  to  the 
express  designation  of  the  will,  althongh  the  person  accurately 
described  therein  existed.  No  question  of  illegitimacy  arose 
in  that  case.  The  case  is  without  authority  to  control  as,  and 
I  do  not  find  the  principle  there  declared,  recognized  by  a 
higher  court  as  a  correct  exposition  of  the  law.  On  the  con- 
trary, in  Wuaihoff  v.  DracouH,  3  Watts,  240,  the  question  of 
admitting  snch  evidence  is  discussed  by  Mr.  Justice  Rogers. 
After  declaring  that  courts  of  law  have  always  leaned  against 
parol  evidence  to  explain  the  intention  of  tlie  testator,  and 
that  it  can  be  admitted  only  where  the  ambiguity  arises  from 
extrinsic  circumstances,  so  that  the  evidence  is  admitted  from 
necessity,  he  proceeds  to  say,  "  The  modern  doctrine  is,  that 
where  a  subject  exists  which  satisfies  the  terms  of  the  will,  and 
to  which  they  are  perfectly  applicable,  there  is  no  latent  ambi- 
gnity.     Evidence  is  only  admitted  dehors  the  will  from  neces- 
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Bity  to  explain  that  which  woold  otherwiBe  have  no  opera- 
tion. 

If  the  rule  were  held  otherwiae  a  person  could  feel  no  se- 
cnrity  in  making  a  will.  Hie  iotention,  clearly  ezpreseed  in 
writing,  and  the  object  of  Mb  bounty  found  in  all  respects  aa- 
Bwering  the  deecription,  might  be  defeated,  and  the  statute  re- 
lating to  wills  be  practically  inopemtiTe.  If  the  langaage  of 
this  will  applied  to  two  legitimate  nei^ewe,  bo  that  either 
could  take,  but  for  the  existence  and  claim  of  the  other,  then 
parol  evidence  would  be  admissible  to  prove  which  was  in- 
tended. 

In  the  present  case  there  is  neither  patent  nor  latent  ambi- 
guity. The  legitimate  nephew  precisely  and  in  every  respect 
answers  the  designation  and  description  of  the  will;  the  other 
fails  in  law  to  be  a  nephew. 

It  was  alleged  on  the  argament  that  the  legitimate  nephew 
was  in  truth  named  Philip  A.  Byers,  although  not  generally  so 
called,  and  therefore  did  not  precisely  auBwer  the  descriptioQ 
in  the  will.  A  sufficient  anewer  to  this  is  the  special  verdict 
finds  no  Buch  fact.  It  declares  there  are  two  Philip  Byers, 
one  legitimate,  the  other  illegitimate.  Whatever  is  not  found 
in  a  special  verdict  ib  to  be  considered  as  not  existing.  The 
verdict  cannot  be  aided  by  extrinsic  factB,  even  if  they  appear 
on  the  record.  (  Yannyckel  v.  StewaH,  27  P.  F.  Smith,  124.) 
The  court  must  declare  the  law  on  the  facts  found  alone. 
They  must  be  self-suBtaining,  and  cannot  be  aided  by  any  out- 
side support. 

Tiiis  verdict  shows  that  Philip  Dyers,  the  legitimate  nephew 
of  the  testator,  fully  satisfies  alt  the  terms  of  the  will.  To  him 
they  are  perfectly  and  solely  applicable.  Being  thus  distinctly 
and  accurately  described,  there  iB  no  ambiguity  to  be  explained. 
There  is  no  necessity  to  go  beyond  him  to  give  full  effect  to 
the  will.  To  do  so  would  not  be  to  solve  doubts  or  explain 
any  obscurity ;  but  to  create  them  where  none  existed  before. 
Under  the  facts  found,  the  learned  judge  erred  in  entering 
judgment  in  favor  of  the  heirs  of  the  illegitimate  person  od 
the  question  of  law  reserved. 

Judgment  reversed,  and  now  judgment  in  favor  of  the  de- 
fendant below  (plaintiffs  in  error),  rwn  obstante  veredicto. 
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Hbskbth  vs.  Mubpht. 

[88  New  Jsraey  Eq..8M.] 
Chabitablb  ose. — Gift'  for  belief  of  host  desebvinq  foob 

OF   A  OITY. 

A  direction  tbot  the  uinnal  interest  ora  raad  rittli  be  distributed  by  tnutee*  (or 
"tbe  relief  of  the  most  deserring  of  the  poor  of  the  city  of  FaterBOD  aforesBid, 
fijreTer,  withont  regard  to  color  or  sei,  but  no  peraon  who  li  knovn  to  be  in- 
temperate, lazy,  imnioral  or  undeserving,  to  receive  any  benefit  from  the  said 
fond,"  creates  a  valid  charitable  ose. 

The  power  to  choose  tbs  beneficiaries  exists  In  the  tmstees  by  implication. 

On  appeal  from  a  decree  of  the  Chancellor. 

The  qaestions  diBcuascd  arose  upon  the  following  clausea  in 
the  will  of  William  S.  Malconi,  dated  December  18,  1871 : 

"And  after  the  death  of  my  said  wife,  I  hereby  empower 
and  direct  my  said  tmsteeB  or  trustee  for  the  time  beiug  of  thia 
my  will,  to  employ  the  aonual  income  of  the  said  moneys  so 
invested,  and  from  time  to  time  to  be  invested,  for  Oie  relief 
of  the  most  deserving  poor  of  the  city  of  Paterson  aforesaid 
forever,  without  regard  to  color  or  sex,  but  no  person  who  is 
known  to  be  intemperate,  Uzy,  immoral  or  undeserving,  to  re- 
ceive any  benefit  from  the  said  fund. 

"And  for  the  purpose  of  preserving  and  continuing  a  per- 
petnal  succession  of  trustees  for  the  purpose  of  carrying  into 
full  effect  the  provisions  of  this  my  will,  I  do  hereby  empower 
my  said  trustees  or  trustee  for  the  time  being,  if  any,  whether 
retiring  from  the  office  of  trustee  or  not,  or  if  more,  then  I  di- 
rect and  hereby  empower  the  proving  executors  or  executor  for 
the  time  being,  or  the  administrators  or  administrator  for  the 
time  being  of  the  last  surviving  trustee,  to  substitute  by  any 
proper  writing  under  his,  her  or  their  hands  or  hand,  any  fit 
person  or  persons,  in  whom  alone,  or  as  the  case  may  be,  jointly 
with  the  surviving  or  continuing  trustees  or  trnstee,  my  trust 
.estate  shall  vest  or  proper  assurances  be  vested." 

Bolton  db  Oourleyy  for  appellant. 

H.  A.  WiUiama,  for  respondents.    , 
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Beablet,  C.  J.  This  bill  hae  been  exhibited  by  the  meter  of 
William  S.  Malcom,  deceased,  for  the  purpose  of  obtaining  a 
judicial  conetraction  of  those  certain  clanses  of  his  last  will 
Trhich  are  prefixed  to  this  opinion.  The  testamentary  provis- 
ion thus  put  to  the  test  is  a  charitable  bequest,  and  the  view 
wbich  the  eonnsel  of  the  complainant  pressed  upon  the  court 
was,  that  such  bequest  is  void,  on  the  ground  of  its  indefinite- 
neae  with  respect  to  its  objects. 

Upon  recurring  to  the  langnage  of  that  portion  of  the  will 
which  is  thus  impagned,  it  will  be  found  that  the  annual  income 
of  a  certain  fund,  which  is  in  the  hands  of  certain  trustees  ap- 
pointed by  the  testator,  is  to  be  employed  by  them  for  the  re- 
lief of  siich  of  the  most  deserving  poor  of  the  city  of  Faterson 
as  are  not  intemperate,  lazy  or  immoral.  The  testator  has  not 
left  his  intention  in  any  wise  in  doubt.  His  purpose  is  plainly 
charitable  in  the  legal  sense.  He  has  constructed  a  trust  to 
carry  such  purpose  into  effect,  and  the  class  of  persons  who  are 
to  be  his  beneficiaries  is  clearly  defined.  But  the  contention 
is,  that  the  persons  who  from  time  to  time  are  to  compose  this 
-  class  of  beneficiaries  must  be  possessed  of  certain  specified  qual- 
ifications distinguishing  them  from  their  associates'  in  poverty 
in  the  city  of  Paterson,  and  such  qualifications  are  of  a  kind  not 
easily  ascertainable,  and  inasmuch  as  a  power  of  such  ascertain- 
ment is  not  by  the  will  conferred  upon  any  one,  the  gift  can- 
not be  applied  to  its  objects,  and  is  therefore  void. 

That  a  charitable  use  may  be  iaefiicacious  on  account  of  the 
indefiuiteness  or  unascertainability  of  its  purposes  or  objects, 
is  readily  admitted.  Nor  is  it  denied  that  certain  gifts  of  this 
kind  which,  under  some  circnmatances,  would  be  put  into  effect 
by  force  of  the  ancient  English  legal  systcin,  would,  under  like 
conditions,  prove  unavailing  if  brought  aubjiidice  in  this  State. 
In  England,  the  lord  chancellor,  in  matters  of  this  kind,  tran- 
scends judicial  methods,  and  will  effectuate  one  of  these  be- 
quests where  the  general  purpose  of  the  donor  is  charitable,  al- 
though the  particular  purpose  which  has  been  designated  hy  him 
has  failed  and  no  trust  has  been  created ;  but  this  is  by  force 
of  a  prerogative  derived  from  the  king,  who  is  said  to  poBsess 
it  OB  parens  patHcB.    And  it  is  this  latter  extraordinary  power 
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which  has  been  almost  uniTersallf  conceded  not  to  belong  to 
the  coarts  of  this  conntry.  fiat  with  the  exception  of  thia  pre- 
rogative, I  am  not  aware  that  the  eonrt  of  chancery  of  this 
Btate  ia  devoid  of  any  power  which  has  ever  been  exerted  by 
an  English  chancellor  with  respect  to  the  constmction,  reguJa- 
tioD  or  enforcemeiit  of  devises  or  beqaeste  to  charitable  nsee. 

Oar  equitable  system  ia  a  copy  and  counterpart  of  the  Eng- 
lish chancery,  and  does  not  differ  from  it  except  wherein  it  has 
been  varied  by  positive  law,  ancient  costoiu,  or  by  conditions  of 
life  plainly  incompatible  with  its  regulations.  In  the  main,  the 
equitable  jurisdiction  exercised  in  this  State  can  be  expressed, 
and  can  be  expressed  only,  in  the  terms  that  define  the  Iwnnd- 
aries  of  its  archetype.  Such  is  the  admitted  condition  of  all 
our  aaperior  tribunals,  for  their  essential  substance  and  quali- 
ties are  derived  to  ns,  as  a  people,  by  descent,  and  do  not  exist 
by  mere  legislative  sanction.  Hence  it  would  seem  to  follow, 
by  jrreaiatible  inference,  that  whatever  power  toncbing  chari- 
table gifts  was  originally,  as  a  pure  judicial  function,  vested  in 
the  chancellor  of  England,  is  vested  in  the  chancellor  of  this 
State,  ior  there  ie  no  atatntory  law,  as  I  think,  nor  custom,  cur- 
tailing such  power,  nor  is  its  exercise  inconsistent,  in  any  de- 
gree, with  onr  social  or  political  situation.  It  ia  true  that  the 
English  statute  of  charitable  uses  is  not  in  force  in  this  State, 
and,  so  far  as  soch  statute  may  be  said  to  have  enlarged  the 
sphere  of  equitable  jurisdiction  over  this  subject — though  the 
supposition  seems  to  be  unfounded — to  that  extent  the  judicial 
power  of  onr  chancery  may  be  wanting.  But  the  present  occa- 
sion does  not  call  for  the  consideration  of  the  involved  and 
much-contested  question  as  to  the  effect  of  this  act  over  the 
equitable  doctrine  of  charitable  uses,  for  whether  snch  enact- 
ment is  to  be  regarded  as  having  added  somethiog  to  the  ex- 
tent of  the  equitable  cognizance  over  the  subject,  or,  as  Lords 
Hardwicke,  Eldou,  Redeadale  and  other  chancellors  declared, 
created  no  new  jurisdiction,  but  merely  provided  a  novel  mode 
of  proceeding  in  cases  of  the  misappropriation  of  charitable 
funds,  still  it  has  been  made  certain  by  modem  research  that 
the  primitive  and  inherent  powers  of  a  court  of  equity  in  this 
domain  are  sui  geiierU  and  of  a  very  extensive  character,  and. 
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BB  has  been  above  stated^  whatever  snch  original  aatboritj  was, 
it  exists  ia  fall  vigor  in  the  hands  of  the  chancellor  of  this 
State,  and  it  is  in  accordance  with  this  theory  tliat  the  few  jn- 
dicial  examinations  of  this  subject  which  have  taken  place  in 
onr  courts  have  been  conducted.  Thus  in  the  caee  of  The  Neio 
York  Annual  Conference  Ministers  Mutual  Assistance  Society 
T.  Eeecntors  of  Clarkson,  4  Hal.  Ch,  641,  the  bequest  was  in 
the  following  words : 

"  I  give  and  bequeath  unto  the  New  York  Methodist  Con- 
ference Society,  for  the  BUpport  of  old,  worn-out  preachers, 
the  sura  of  three  thousand  dollars." 

The  complainant  in  the  case,  and  which  was  thus  misde- 
Bcribed  in  the  will,  was  an  incorporated  body  whose  purpose 
WHS  to  raise  funds  for  the  relief  of  such  of  its  members,  who 
were  all  ministers  and  preachers  of  the  gospel  attached  to  and 
connected  with  the  New  York  conference,  as  were  in  necea- 
sitoQS  circumstances  through  age,  disease,  or  other  natural  in- 
firmity, as  also  the  needy  wives  and  children,  widows  and  or- 
phans of  its  members.  This  heqnest  was  sustained  as  a  charity 
notwithstanding  its  beneficiaries  were  a  sub-class  of  the  bene- 
ficiaries of  the  corporation,  which  sub-class  of  necessity  would 
have  to  be  selected,  and  no  express  powers  to  make  such  selec- 
tion had  been  given  by  the  testator.  A  simitar  doctrine  was 
enforced  in  McBride  v.  Elmer's  Esecutors,  2  Hal.  Ch.  lOT, 
which  was  decided  in  the  year  1847.  A  fund  of  11,000  was 
bequeathed  to  "  The  Bridgeton  Trostees  for  Free  Schools,"  the 
interest  to  be  applied  annually  for  ages,  as  far  as  might  be 
practicable,  for  the  tuition  of  poor  children,  without  r^ard  to 
denomination  or  color,  in  the  elements  of  English  literature. 
In  this  case,  likewise,  there  was  a  misnomer  of  the  trustees, 
and  there  was  no  power  in  terms  conferred  to  settle  who  came 
within  the  class  appointed  to  take  as  beneficiaries,  yet,  never- 
theless, the  court,  after  a  learned  argument,  sustained  the  testa- 
mentary disposition  as  a  charitable  use.  The  following  are 
cases  in  which,  in  the  court  of  chancery,  similar  views  have 
been  expressed  and  like  judgments  have  been  rendered :  Magie 
V.  German  Evaj^gelical  DtUch  Church,  2  Beas.  11 ;  Mason  v. 
Methodist  Episcopal   Church,  12  C.  E.   Gr.  47 ;    Steoena  v. 
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Shi^pen,  I  Stew.  Eq.  487.  And  that  the  peculiar  doctrine  of 
the  English  law  relating  to  charitable  uses,  bo  far  as  the  same 
rests  on  jadicial  fanctiooB,  ia  plainly  recognized  and  enforced 
in  Bome  measure  by  this  eonrt,  appears  in  tiie  cases  of  De  Camp 
V.  Dobbins,  i  Stew.  Eq.  671 ;  I^orria  v.  Thomson,  5  0.  E.  Gr. 
489  ;  Attorney- General  t.  Moo}'e,  4  C.  E.  Gr.  503. 

This  being  the  condition  of  the  jndicial  authority  over  this 
Enhject  in  this  State,  it  becomee  at  once  evident  that  all  but  one 
of  tlie  decisions  which  are  so  nnmerouB,  and  which  are  pressed 
□pon  the  attention  of  this  coart  in  the  brief  of  the  counsel  of 
the  appellant,  cannot  be  looked  upon  in  the  light  of  authorities. 
With  the  single  exception  jast  noted,  and  which  is  an  adjudica- 
tion which  will  be  presently  referred  to  more  at  large,  the  cases 
in  questioD  are  examples  of  gifts  that  might  be  devoted  to  pur- 
poses other  than  charitable  nses,  or  are  determi nations  of  courts 
existing  in  jarisdictions  in  which  the  doctrine  derived  from 
English  BourceB  that  i-egnlates  the  subject  of  snch  charities,  has 
no  place,  and  in  which  beqnests  for  snch  objects  are  regarded 
as  private  trnsts,  and  are  coDBtmed  and  regulated  on  that  basiB. 
To  the  former  of  these  two  classes  of  cases  the  English  cases 
which  are  cited  appertain,  for  they  are  either  private  trusts,  or, 
like  the  case  of  I^orria  v.  Tbomson^a  Executors,  the  bequests 
in  question  embrace  a  use  other  than  a  charitable  one.  It  wonld 
serve  no  ufiefnl  purpose  to  consider  thoBe  referenc«8  in  detail. 
It  is  enough  to  say  that  tliey  have  been  carefully  examined,  and 
that  they  are  not  pertinent  on  the  present  inquiry.  In  the 
other  class,  decisions  are  cited  rendered  by  the  courts  of  Mary- 
land, North  Carolina  and  New  York ;  but  inasmuch  as  in  these 
States  it  has  been  declared  that  the  rules  to  be  applied  in  the 
construction  and  administration  of  trusts  for  charitable  uses 
are,  in  their  respective  jurisdictions,  the  same  as  are  the  rules 
by  which  private  trusts  in  favor  of  individuals  are  adjudged, 
tliey  can  have  no  influence  on  the  judicial  mind  in  this  State,  in 
which  an  entirely  different  system,  as  has  been  already  stated, 
has  always  prevailed.  But  I  have  alluded  to  au  exceptional 
case  to  he  found  among  the  citations  of  counsel  of  American 
cases,  and  that  case  is  the  decision  in  White  v.  Fi^  22  Conn. 
81.     The  bequest  in  that  case  was  in  these  words : 
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"  Any  sarplns  income  that  may  remain  to  the  extent  of 
$1,000  per  aQnum,  I  direct  to  be  expended  hy  m;  said  tiiuteee 
for  the  support  of  indigent  piouB  young  men,  preparing  for 
the  ministry  in  New  Haven." 

The  judgment  was  that  the  gift  was  void,  as  the  objects  of 
the  benefaction  were  indefinite,  and  that  no  power  was  conferred 
on  the  tmsteea  to  make  them  definite  by  selection.  This  case 
is  certainly  in  all  respects  much  )n  point,  and  in  the  jurisdic- 
tion in  which  it  occnned,  and  was  decided,  the  equitable  rules 
which  prevail  with  respect  to  this  branch  of  the  jurisprudence, 
appear  to  be  very  similar  to  those  that  are  in  force  in  this  State. 
But  is  seems  to  be  very  clear  that  the  court,  on  the  occasion  in 
question,  fell  into  error  in  the  application  of  one  of  the  princi- 
ples belonging  to  the  subject  adjudged  by  it,  and  I  therefore 
agree  to  the  criticism  of  Mr.  Perry,  in  his  excellent  treatise  on 
Trusts,  that  this  decision  is  not  one  that  is  likely  to  be  fol- 
lowed. 

The  mistake  referred  to  consists  in  the  assumption  after, 
apparently,  but  a  slight  consideration  of  the  topic,  that  there 
was  no  power  to  select  the  objects  of  the  charity  lodged  hy 
the  testator  in  the  trustees,  whereas,  as  I  am  constrained  to 
think,  in  view  of  the  very  liberal  rules  of  construction  which 
have  always  been  declared  to  be  applicable  to  occasions  of  this 
character,  such  power  was  clearly  conferred  upon  such  offlcera. 
In  ^uch  matters  the  paramount  business  is  to  ascertain  from  the 
language  of  the  will,  as  explained  by  the  subjects  to  which  it 
pertains,  the  purpose  of  the  testator,  and  if  such  purpose  be  not 
illegal,  and  can  be  plainly  ascertained,  to  carry  it  into  effect. 
And  it  is  to  be  remembered  that  it  is  the  acknowledged  doctrine 
that  in  all  matters  of  constraction  courts  are  bound  to  lean  in 
favor  of  charity  rather  than  against  it.  And,  indeed,  so  far 
has  this  legal  favoritism  been  carried  that  it  has  been  for  ages 
the  settled  rule  in  the  English  law,  and  has  been  in  this  conn- 
try  often  regarded  as  the  true  principle,  that  when  a  gift  has 
been  placed  iu  the  l\&nds  of  a  trustee  to  promote  a  charity,  and 
which,  from  the  mutation  of  circumstances,  had  become  inca- 
pable of  fulfillment,  such  gift  was  to  be  applied  by  the  courts, 
exercising  a  purely  judicial  authority,  to  some  cognate  object, 
on  the  ground  that  it  was  the  presumed  intent  of  the  testator 
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that  the  fund  bo  eet  apart  as  a  benefaction  should  not,  in  an; 
event,  return  to  his  estate.  The  present  caBe  does  not  call  for 
any  opinion  on  the  important  qnestion  how  fai-,  in  the  applica- 
tion of  simply  judicial  standardB,  the  conrtB  of  this  State  would 
undertake  to  exercise  the  doctrioe  of  cy pres  bj  construction; 
the  subject  is  referred  to  only  for  the  purpose  of  exemplifying 
with  what  strength  of  favor  charitable  bequests  are  regarded 
by  the  courts.  But  without  ^resorting  to  a  method  of  interpre- 
tation which,  nntil  it  liaa  received  the  sanction  of  the  courts  of 
this  State,  must  he  considered  as  of  qneationahle  validity,  and 
following  none  but  the  ordinary  guides  in  the  construction  of 
wills,  I  cannot  doubt  that  the  inevitable  conclusion  must  be 
that  the  testamentary  disposition  in  the  case  cited  from  the 
Connectieat  reports,  as  well  as  the  one  now  under  considera- 
tion in  this  court,  confers  upon  the  trustees  not  only  the  power 
to  distribute  the  funds  confided  to  them,  but,  as  a  neccBsary  in- 
cident to  that  function,  also  the  right  to  select  the  benefici- 
aries. It  IB  the  ordinary  doctrine  that  when  an  act  is  author- 
ized to  be  done  by  a  truBtee  or  other  agent,  every  authority 
requisite  to  the  doing  of  such  act  is,  by  intendment  of  law, 
comprised  in  snch  grant  of  power.  A  common  example  of  this 
mle  is  presented  in  cases  in  wKich  a  power  of  sale  is  given  by 
a  will  without  in  terms  specifying  by  whom  it  is  to  be  exei^ 
cised,  but  if  the  proceeds  of  the  sale  are  directed  to  be  distrib- 
uted by  an  executor  or  trustee,  in  Buch  instances  it  has  been 
held  in  numerous  decisions  that  such  executor  or  trustee  will 
take,  by  implication,  the  power  of  selling,  unless  some  other 
intent  is  discoverable  from  the  whole  will.  {Newton  v.  Ben- 
net,  1  Bro.  0.  C.  135 ;  Bentham  v.  WiUaUre,  4  Madd.  44 ; 
BUtch.  V.  WUder,  1  Atk.  420.) 

When,  therefore,  in  the  Connecticut  case  and  in  the  present 
case,  a  power  is  conferred  on  the  trustees  to  distribute  the  fund 
to  members  of  a  class,  such  members  having  certain  qualifica- 
tions, which  can  be  ascertained  only  by  the  exercise  of  judg- 
ment and  discretion,  as  the  act  of  distribution  cannot  be  per- 
formed except  after  such  ascertainment  of  the  particular  bene- 
ficiaries, the  principal  power  to  distribute  the  moneys  carries 
with  it,  ou  the  ground  of  the  principle  just  mentioned,  the  iu- 
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cidental  and  neceseaiy  power  of  selectiou.  That  such  was  the 
inteot  of  the  testator  woDld  seem  to  be  plainly  maaifest  from 
tlie  nature  of  the  thing,  the  doinji:  of  wliich  he  has  directed. 
If  a  gift  of  a  sum  of  money  were  given  to  a  clergyman  with 
directions  to  distribute  it  among  the  most  worthy  and  needy 
of  his  flock,  no  one,  it  is  presumed,  would  donbt  that  the  power 
to  select  the  objects  of  such  beneficence  was  intended  to  be 
lodged  in  him  who  was  to  dispense  the  fund.  In  this  example, 
as  well  ae  in  these  testamentary  gifts,  inasmuch  as  the  power  to 
select  is  an  indispensable  preliminary  to  the  power  to  dispense, 
the  natural  and  reasonable  inference  arises  that  when  the  ' 
latter  is  expressly  given  the  former  is  impliedly  given.  As 
far  as  I  have  noticed,  this  has  been,  except  in  the  case  of  Whits 
V.  Fisk,  the  judicial  deduction  from  similar  premises. 

In  the  case  of  Truafsea  of  the  Philadelphia  Baptist  AssO' 
motion  v.  ffart*«  £seeculor,  4  Wheat,  1,  Chief  Justice  Marshall 
appears  to  have  had  no  doubt  on  this  subject.  The  words  of 
the  will  in  that  case  were : 

"  What  remains  of  my  military  certificates  at  the  time  of 
my  decease,  both  principal  and  interest,  I  give  and  bequeath  to 
the  Baptist  Association  that  for  ordinary  meets  at  Philadel- 
phia, which  I  allow  to  be  a  perpetual  fund  for  the  education  of 
youths  in  the  Baptist  denomination  who  shall  appear  promising 
for  the  ministry,  always  giving  preference  to  the  descendants 
of  my  father's  family." 

It  is  observable  that  here  is  no  express  authority  to  the  de- 
signated association  to  make  a  selection  of  the  beneficiaries  en- 
titled to  take  under  this  bequest,  and  yet  the  chief  justice 
drew  the  inference,  apparently  withoat  the  least  hesitation,  that 
such  was  the  province  of  tliat  body.  The  court  in  this  case  de- 
cided on  grounds  that  have  been  much  shaken,  bat  with  which 
at  present  we  have  no  concern,  that  the  association  that  was 
constituted  the  trustee  being  unincorporated  could  not  stand 
in  such  capacity,  and  consequently  the  question  whether  the 
beneficiaries  were,  in  the  absence  of  such  oflScers,  sufficiently 
indicated,  became  important,  and  upon  that  subject  the  court 
said :  "  This  question  will  not  admit  of  discijission.  Those  for 
whose  ultimate  benefit  the  legacy  was  intended  are  to  be  de«ig- 
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noted  and  teUctfd  by  the  trosteea.  It  coald  not  be  intended 
for  tbe  edncfttioD  of  all  the  youths  of  the  Baptist  deDominatioii 
who  were  designed  for  the  miiiistrj,  nor  for  those  who  were 
the  deBcendants  of  tbe  father,  ooleas,  in  the  opinion  of  the 
irutteea-,  they  shonld  appear  promising.  These  trnstces  being 
incapable  of  executing  the  tmst,  or  even  of  taking  it  on  them- 
selves, the  aelection  can  never  be  made  nor  the  persons  desig- 
nated who  might  take  beneficially."  In  this  case  it  wilt  he  ob- 
served that  the  fand  was  given  to  the  association,  withoot  any 
expreeeed  direction  for  it  to  distribtite  such  fand  or  to  select 
the  beneficiaries,  and  yet,  looking  to  the  evident  intention  of 
tbe  testator,  both  sncb  powers  were  unhesitatingly  gathered  by 
intendment.  To  the  same  purport,  and  equally  strong  on  the 
point,  was  the  action  of  Lord  Eedesdale,  in  the  case  of  Mahon 
v.  Savage,  1  Sch.  &  Lef.  Ill,  in  which  the  beqnest  was  of 
£1,000,  with  the  following  directions: 

"To  be  distribated  amongst  his  poor  relations,  or  such 
other  objects  of  charity  as  shonld  be  mentioned  in  his  private 
instmctions  to  his  execntors." 

There  were  no  such  private  instractions  left  by  the  testator, 
and  there  were  over  fifty  poor  relations.  The  chancellor,  after 
remarking  that  the  heqnest  was  a  charitable  one,  and  that  the 
objects  meant  were  tbe  testator's  own  relations,  added ;  "  Here 
the  testator's  design  was  to  give  them  as  objects  of  charity,  and 
not  merely  as  relations,  and  I  take  it,  the  execntors  have  a  dia- 
cretionary  power  of  distribution,  and  need  not  include  all  the 
testator's  poor  relatiouB." 

Here,  again,  there  was  nothing  in  the  will  from  which  the 
testator's  intention  to  confer  upon  his  executors  the  antliority 
to  select  the  beneficiaries  except  the  authority  given  to  them  to 
distribnte  the  fund,  and  yet  this  eminent  judge  thought  that 
such  intention  was  clear  as  a  plain  inference.  These  two  cases 
put  the  matter,  in  my  opinion,  on  a  legal  basis.  The  principle 
adopted  by  these  great  judges,  if  applied  to  tbe  case  now  before 
the  court,  must  obviously  lead  to  an  affirmance  of  tbe  decree 
appealed  from ;  for  if  we  assume,  as  was  done  in  the  decisions 
jost  referred  to,  that  the  power  to  employ  this  charity  involves 
tbe  power  of  selecting  the  beneficiaries,  tbe  case  is  divested  of 
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every  element  of  uncertainty.  In  view  of  thp  recognition  of 
Bnch  an  hypothesis,  the  case  wiU  then  present  these  simple 
charactenBticB :  A  beijueet  in  trofit  to  a  charitable  ase,  for  dis- 
tribution among  a  class  of  undesignated  persons,  with  a  pover 
in  the  trustees  to  designate  such  persons.  It  is  presumed  that 
in  such  a  posture  of  things  no  one  will  assert  that  the  bequest 
is  not  to  be  sustained.  The  decree  should  be  afBrmed. 
Decree  anauimously  affirmed. 


Bee  Bimpaon  t.  Welcome.  S  Am.  Prob.  R.  246;  Nictaoh  t.  Allen,  Id. 


Brdbaebb's  Affbal. 

[S8  PeniL  St.  SI.] 
Joint  admin  btbation — Protest  of  one  joined. 

Jcdat  admiDiatratioD  ahonld  not  be  compelled  ■gainst  the  proteat  of  one  of  the 

parties  thereta 
When  the  clasa  primarily  entitled  to  adminiatration  conaista  of  Beveral  peraouB 

letlere  Bhoald  be  graatcd  to  snch  one  or  more  of  them  as  the  register  jadgea 

will  beet  administer  the  eeUte. 

Appeal  from  Lancaster  county  Orphans'  Court. 
The  facts  sufficiently  appear  in  the  opinion, 

B.  O.  Brubaker  and  A.  J.  £!herU,  for  appellant. 

S.  P.  Ely,  for  appellee. 

Stekrbtt,  J.  Jacob  Shaeffer  survived  his  wife  and  died 
intestate  August'  14th,  1880,  leaving  as  his  only  heirs-at-law 
two  married  daughters,  Elizabeth  Brabaker  and  Lavina  Wolf. 
Ten  days  after  his  decease  letters  of  administration  on  his 
estate  were  duly  granted  by  the  register  to  Mrs.  Brubaker,  the 
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elder  daughter;  and  on  September  Sd  the  petition  of  the 
younger  daughter  and  her  hneband  was  presented,  praving 
that  she  be  joined  with  her  sister  in  the  admmistration  already 
j^nted.  TliiB  application  was  refused  by  tlie  register,  and 
tberenpon  the  petitioners  appealed  from  Iiis  decision  to  the 
Orphans'  Conrt,  and  a  rule,  with  notice  to  Mrs.  Brubaker,  was 
granted,  to  show  caase  why  Mrs.  Wolf  shonld  not  be  joined  in 
the  administration.  Under  this  rale  depositions  were  taken  by 
both  parties,  and  the  conrt,  after  hearing,  on  January  29th, 
1881,  made  a  decree  sustaining  the  appeal,  and  ordering  letters 
of  administration  to  be  iaaned  to  Mrs,  Wolf  "on  her  father's 
estate,  apon  her  entering  good  and  sufficient  security  with  the 
register  for  the  faithful  performance  of  her  dnties  as  adminis- 
tratrix, providing  her  husband's  assent  is  obtained;  which  aa- 
eent  will  be  evidenced  by  his  joining  in  the  administjatiou 
bond." 

It  is  contended  that  the  court  erred  in  thus  ordering  lettera 
of  administration  to  be  issued  to  Mrs.  Wolf,  and  in  forcing  a 
joint  administration,  against  the  consent  of  Mrs.  Brubaker,  to 
whom  letters  had  been  previously  granted. 

The  learned  judge  in  liis  opinion  says :  "  The  present  ad- 
ministratrix and  the  appellant  are  both  equally  competent  to 
perform  the  duties  of  administrator;  both  stand  in  equal  de- 
gree of  relationship  to  the  decedent ;  both  have  equal  share  or 
interest  in  his  estate ;  and  looking  on  this  appeal,  we  look  at 
the  whole  case  on  its  merits  and  the  rights  of  the  respective 
parties,  and  we  are  of  the  opinion  that  letters  of  administration 
ehonld  be  granted  to  this  appellant,  that  both  may  be  on  an 
equality,  Bnt  the  court  does  not  feel  at  liberty  to  enjoin  a 
joint  administration  between  these  sisters;  indeed,  the  prevail- 
ing rule  is  not  to  enforce  a  joint  administration  on  unwilling 
parties," 

It  is  very  evident  from  this  that  the  court  recognized  the 
impropriety  of  attempting  to  create  a  joint  administration 
.against  the  protest  of  one  of  the  parties  thereto.  The  nature 
of  the  office  forbids  it.  Joint  administration  necessarily  in- 
volves joint  liability,  and  no  one  can  be  compelled  to  assume 
such  responsibility.  Due  regard  to  individual  rights,  as  well 
Vol.  IIL— 8 
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as  the  interest  qf  the  egtate,  raqnire  that  administration  should 
not  be  committed  to  two  or  more  persone  Qnless  they  mutaaUy 
agcee  to  accept  the  tmst.  Nor  does  the  decree  in  this  case  re- 
quire joint  administration.  If  it  did,  it  would  be  manifestly 
wron^ ;  but  its  effect  is  to  create  two  separate,  co-ordinate  ad- 
ministrations on  the  same  estate,  and  for  that  reason  it  is  equal- 
ly objectionable.  Sneh  a  thing  is  unknown  to  onr  jnrispru- 
deuce,  even  in  theory,  and  in  practice  it  would  be  entirely  im- 
practicable. Under  the  English  statute,  the  Ordinary  may 
commit  the  administration  to  the  widow  and  next  of  kin  joint- 
ly or  he  may  grant  to  one  ezcluEive  administration  of  a  partic- 
ular portion  of  the  goods  of  the  intestate,  and  to  the  other  a 
separate  administration  of  the  residue;  but  no  warrant  for 
any  such  practice  as  that  contemplated  by  the  decree  of  the 
Orphans'  Court  can  be  found  in  our  statute. 

When  the  class  primarily  entitled  to  administration  consists 
of  several  persons,  it  is  the  duty  of  the  register  to  grant  letters 
to  such  one  or  more  of  them  as  he  shall  judge  will  best  admin- 
ister the  estate.  He  may  thus  grant  letters  to  them  all  jointly, 
if  they  so  desire ;  or,  in  his  diRcretioo,  he  may  select  one  of  them 
and  commit  the  administration  to  him  alone,  to  the  exclusion 
of  the  others ;  and,  when  properly  exercised,  his  discretion  is 
not  the  subject  of  review,  either  in  the  Orphans'  Court  or  here. 
H  e  is  not  bound  to  select  the  oldest  in  preference  to  the  young- 
est of  the  claEs  entitled  to  administration.  Frimogenitare  gives 
no  right  of  preference,  so  as  to  weigh  against  the  wish  of  the 
majority  of  interests ;  yet,  if  things  are  precisely  equal — if  the 
scale  is  exactly  poised — being  the  elder  brother  would  incline 
the  balance.  (Hood  on  Exeentors,  (54 ;  1  'Williams  on  Executors, 
427.)  And  the  same  principle  applies  to  the  elder  of  two  sisters. 
In  Shomo'e  Appeal,  1  P.  F.  Smitli,  856,  it  is  said  that  among 
children  the  right  does  not  depend  on  seniority ;  it  is  entirely 
in  the  discretion  of  the  register ;  but  when  he  has  exercised  his 
discretion  by  selecting  one  of  the  sons,  it  is  no  longer  in  his 
power  to  revoke  the  letters  thus  granted  and  issue  them  to  an- 
other, except  for  sufficient  cause.  "  When  administration  has  * 
been  committed  to  any  of  the  next  of  kin,  others,  even  in  the 
same  degree  of  kindred,  have,  during  the  life  of  the  adminis- 
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trator,  no  title  to  a  similar  grant."  (Hood  on  Executors,  64.) 
In  the  case  before  ub  the  two  daughters  of  the  intestate  were 
eqoallj  competent  to  administer,  and  the  register  might  hare 
granted  letters  to  both  jointly  if  they  had  desired ;  but  he  was 
not  bonnd  to  do  so.  In  the  exercise  of  his  discretion  he 
selected  Mrs.  Brnbaker,  who  requested  that  letters  shonld  be 
issued  to  herself  alone.  Having  done  so,  it  was  not  in  his 
power  to  revoke  the  letters  thus  granted,  or  to  join  the  young- 
er sister  in  the  administration  against  the  will  of  the  other. 
Nor  is  there  anything  in  the  circumBtances,  as  disclosed  by  the 
testimony,  to  justify  the  court  in  reversing  the  decision  of  the 
register  and  creating  &  dual  administration,  which,  if  it  could 
be  permitted  to  stand,  wonld  undoubtedly  be  prejudicial  to  the 
interests  of  the  estate. 

The  decree  of  the  Orphans'  Court  is  reversed  and  set  aside, 
and  the  decision  of  the  register  is  afBrmed ;  and  it  is  ordered 
that  the  costs,  inclnding  the  costs  of  this  appeal,  be  paid  by  the 
appellee. 


Ibleb  vs.  Islbb. 

[88  S.  C.  681.] 

ElECHON   BT   DEVISBB  TO  TAKB  CNDBK    WILL,    OB  KffTAIM   HIS 
PBOPBRTY   DEVISED   TO    AHOTHBB. 

Where  B  tesUtor  ezpreasM  ft  manifest  pnrpose  of  dlspoaing  of  property  of  usother 
to  vhom  the  testator  derisea  property  of  his  own,  It  is  Immaterlftl  nhether  he 
beliered  he  had  title  and  the  right  to  will  it;  or.  where  the  testator,  haviDg  on 
nadivided  interest  in  the  property,  derises  it  specifically.  In  either  case,  the 
deTisee  or  oo-owaer  must  elect  between  his  iDtereet  ]□  the  eune  and  any  other 
interest  he  may  take  ander  the  will. 

Appeal  by  defendant  from  Wayne  Superior  Conrt. 
Fairdcth  db  Allen,  for  plaintiff. 
Battle  dk  Mordecai.  for  defendant. 
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Bdffik,  J.  The  court  thinks  tliat  the  equitable  dootrine 
of  election  has  a  direct  application  to  this  case  and  must  gov- 
ern it. 

The  facts  are  these:  Simmons  Isler,  Senr.,  died  in  1839, 
leaving  a  last  will  in  trhich  he  devised  and  bequeathed  the 
principal  part  of  liis  estate  to  his  widow,  Barbara  M.,  for  life, 
with  remainder  to  her  four  sons,  the  plaintiff  and  the  defendant, 
and  their  two  hrotliers,  George  M.  and  William  R.  The  two 
last  named  died  in  the  lifetime  of  their  mother,  nnmarried  and 
witiiout  childion,  so  that  the  whole  estate  in  the  remainder  cre- 
ated by  the  will  is  vested  in  the  parties  to  this  action. 

Amongst  the  things  thos  given  to  the  widow  for  life  were 
two  slaves,  Harriet  and  Allen,  which  she  afterwards  sold  ahso- 
Intely  to  one  Komegay,  at  the  price  of  two  thousand  dollars  in 
cash.  This  sum,  together  with  a  thousand  dollars  of  her  own 
money,  she  used  in  parchasing  a  boase  and  lot  in  the  town  of 
Goldsboro',  from  one  L.  W.  Humphrey,  and  took  a  deed  there- 
for in  fee  in  ber  own  name  and  right.  She  died  in  1879,  leav- 
ing  a  will  in  which  she  devised  the  lot  so  parchased  to  the  de- 
fendant, describing  it  specifically  as  the  lot  purchased  from 
Humphrey.  In  another  clause  of  the  same  will,  she  devised 
to  the  plaintiff  another  house  and  lot  in  the  same  town,  and 
also  bequeathed  to  him  the  sum  of  one  thousand  dollars  in 
money. 

In  his  complaint,  the  plaintiff  insists  upon  his  right  to  fol- 
low the  fund  arising  from  the  sale  of  the'two  slaves  into  the 
bouse  devised  to  the  defendant,  and  asks  that  the  latter  may 
be  declared  a  trustee  to  bis  use  and  benefit  to  the  extent  of  his 
interest  in  the  fand,  and  may  be  directed  to  convey  to  him  bia 
proportionate  part  of  the  lot  in  question. 

These  facts  present  simply  the  case,  which  is  always  ad- 
duced for  the  purpose  of  illustrating  the  doctrine  of  election 
(whenever  that  sabject  is  discussed)  of  a  teatatur  disposing  of 
the  property  of  another,  and  at  the  s!ime  time  and  by  the  same 
will  giving  to  that  other,  property  of  his  own,  in  which  case, 
according  to  all  tbe  authorities,  the  party  is  put  to  choose  be- 
tween taking,  either  under  the  will  or  against  it,  and  will  not 
be  permitted  to  enjoy  both  benefits. 
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The  f^eaeral  doctrine  waa  conceded  by  conneel,  but  its  ap- 
plication to  this  case  was  denied  upon  the  ground  that  it  did 
not  appear  upon  the  face  of  the  will  that  the  testatrix  knew  of 
the  plaintiff's  claim  in  the  matter,  or  that  ehc  certainly  in- 
tended to  dispose  of  what  was  not  her  own.  It  is  trne  there  is 
&  prima  facie  presumption,  always,  that  a  testator  means  only  to 
dispose  of  what  is  his  own,  and  what  he  has  a  right  to  |i;ive ;  and 
if  it  be  at  all  doubtful,  by  the  terms  of  his  will,  whetlier  he  had 
in  fact  a  purpose  to  dispose  of  property  really  belonging  to 
another,  that  doubt  will  govern  the  courts,  so  that  the  true 
owner,  even  though  he  should  derive  other  beneiitB  nnder 
the  will,  will  not  be  driven  to  make  an  election.  Bat  if 
on  the  other  hand  thfere  should  bo  a  manifest  purpose  expressed 
in  the  will  to  dispose  of  the  thing  itself,  then  it  is  wholly  im- 
material whether  he  should  recognize  it,  or  not,  as  belonging 
to  another,  or  whether  he  should  believe  that  the  title  and  the 
right  to  dispose  of  it  rested  in  himself  or  not. 

In  speaking  of  this  very  point,  and  in  reply  to  a  suggestion 
that  a  testator  might  have  made  a  different  disposition  if  he 
had  been  aware  of  the  true  state  of  the  title.  Lord  Eldoc  de- 
clared in  TkeUttson.  v,  Woodford,  18  Ves.  221,  that  the  law  was 
too  plain,  that  no  man  shonld  claim  any  benefit  under  a  will 
without  conforming  and  giving  effect  to  everj-  other  provision 
contained  therein,  as  far  as  lay  in  his  power,  and  that  the  ques- 
tion whether  the  testator  believed  he  had  title  to  the  property 
and  the  right  to  dispose  of  it,  had  nothing  to  do  with  the  case ; 
that  the  only  question  was,  did  he  intend  the  property  men- 
tioned to  go  in  the  manner  indicated,  and  not  wbetlier  he  had 
power  so  to  direct  it,  or  would  have  done  so,  if  he  had  known 
that  he  thereby  imposed  a  condition  npon  another;  and  he 
added,  that  nothing  could  be  more  dangerous  than  to  speculate 
upon  what  a  testator  would  or  would  not  have  done,  if  he  had 
known  one  thing  or  another. 

Again  it  is  said,  that  according  to  the  facts  stated,  the  tes- 
tatrix had  a  third  interest  in  the  house  and  lot,  having  ex- 
pended that  much  of  her  own  money  in  its  purchase,  and  it  is 
insisted  that  under  such  circumstances  she  will  not  be  presumed 
to  have  intended  to  give  more  than  she  had  a  right  to.     This, 
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too,  18  ft  qaofition  of  conatraction  for  the  conit,  and  the  case  of 
Padhury  v,  Cla/rk,  2  Mac.  and  G.  298,  seems  to  be  directly  in 
point,  and  to  lay  down  the  rule  con-eetiy.  There,  it  was  held 
that  when  a  man  who  bad  an  undivided  moiety  in  a  hoiiee  de- 
vised it  by  a  particnlar  description,  snch  as  "  my  messnaf^  or 
tenement  with  the  garden  thereonto  belonging,"  the  whole  was 
intended  to  pass. 

In  Miller  y.  Thurgood,  33  Bear,  496,  it  is  said  there  are 
many  cases  on  the  subject,  but  they  all  resolve  themselves  into 
this:  "If  a  testator  having  an  undivided  interest  in  a  particn- 
lar property  devises  the  same  specifically,  a  case  of  election 
will  arise  and  the  co-owner  mast  elect  between  his  interest  in 
the  property  and  any  other  interest  he  may  take  under  the 
will ;  and  what  was  said  in  WiUdnmn  v.  Dant^  6  L.  Bep.  is  to 
the  same  effect. 

In  the  will  now  nnder  consideration,  the  testatrix  not  only 
describes  the  lot  devised  as  that  which  slie  had  parcbased  from 
its  former  owner,  Humphrey,  but  specifically  designates  it  by 
its  number  in  the  plan  of  the  town ;  so  that  it  is  impossible  to 
satisfy  the  terms  of  its  description  without  supposing  that  she 
intended  to  pass  the  lot  as  an  entirety. 

In  the  opinion  of  this  court,  the  plaintiff  fails  to  set  forth 
in  hie  cooiplaiut  facts  sufficient  to  constitute  a  cause  of  action 
against  the  defendant,  and,  therefore,  the  judgment  rendered 
in  his  behalf  in  the  court  below  is  reversed,  and  jadgment  will 
be  entered  here  dismissing  the  action. 

Error. 

Judgment  accordingly. 
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Waltbk'b    Appeal. 

^S5  PeDDBjlTuU  St  806.] 

What  SBceesASY  to  obsate  chaboe  on  land  detibed. 

Id  order  to  create  ft  obsi^  oD  load  devised,  there  moBt  be  more  tbia  a  ban 
direetlOD  totbedevUeetopajmoney;  it  mnst  appear  by  Mpreas  worda  or  by 
neceaauy  impUcatioD  from  tim  whole  irill. 

Appeal  from  the  Orphan's  Court  of  Allegheny  countj. 
The  court  below  held  the  legacies  in  question  were  charged 
on  the  land  devised. 

W.  D.  Brandon,  A.  G.  Johriaton,  T.  C.  GampbeU,  for  ap- 
pellant. 

A.  M.  Brown  and  John  S.  Zambie,  for  appellees. 

Gebkn,  J.  In  Cable's  Appeal,  10  Norris,  827,  wo  said  :  "  It 
ia  well  settled  that  a  mere  direction  by  a  testator  that  a  devisee 
shall  pay  a  legacy  does  not  thereby  create  a  charge  on  land. 
There  must  be  somethitig  more,  express  words  or  necessary  im- 
ptication  from  the  whole  will,  that  such  was  the  intention." 
This  same  doctrine  was  held  in  a  nnmber  of  other  oases  of 
which  Okeson'a  Appeal,  9  P.  F.  Smith,  99 ;  Hamilton  y.  Porter, 
13  Id.  332,  and  Bitehwnan^a  Appeal,  22  Id.  448,  are  examples. 
They  have  all  been  so  recently  reviewed  that  comment  upon 
them  is  nnnecessary.  The  force  of  these  authorities  is  conceded 
by  the  learned  connsel  for  the  appellees,  and  they  therefore 
argne  that  an  intent  to  charge  the  legacies  apoti  the  lands  de- 
vised to  the  testator's  two  sons,  John  M.  and  James  H.  Walter, 
is  to  be  gathered  from  a  reading  of  the  whole  will.  We  have 
examined  it  with  much  care  and  are  entirely  nnable  to  discover 
such  an  intent.  The  testator  first  gives  various  pecnniary  leg- 
acies to  several  of  his  children  and  to  Harriet  Kuhn.  These 
legacies  are  payable  by  the  executors  out  of  each  assets  as  may 
come  into  their  hands.  Then  he  devises  his  farm  to  his  two 
sons,  John  M.  and  James  H.,  to  be  equally  divided  between 
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them.  He  next  direeta  as  follows ;  "And  further,  I  order  and 
direct  that  my  said  son,  John  M.  Walter,  pay  to  my  Beveral  be- 
fore-mentioned heire  the  sam  of  |3,000,  nnd  I  direct  that  my 
Bon,  James  H.  Walter,  pay  to  my  several  before-mentioned 
heirs  the  sum  of  $1,400."  And  he  follows  this  with  a  provis- 
ion that  his  two  sons  shall  come  into  possession  of  the  farm 
when  they  respectively  arrive  at  the  age  of  twenty-one  years. 
In  all  this  there  is  not  the  least  expression  of  any  desire  or 
thought  that  these  sums  are  to  he  charged  npon  the  land.  The 
testator  next  provides  that  his  widow  shall  have  control  of  the 
farm  until  the  two  sons  arrive  at  majority,  that  sufGcient  stock 
and  farming  implements  remain  upon  the  premises  fur  farming 
purposes,  and  that  all  repairs  be  paid  oat  of  the  proceeds  of  the 
farm.  Next  he  directs  the  executors  to  make  a  public  sale  of 
all  the  effects  not  needed  in  furnishing  the  mansion  house,  and 
implements  and  live  stock  not  needed  for  farming  purposes, 
and  that  his  said  two  sons  shall  have  a  reasonable  education,  to 
be  paid  for  out  of  the  proceeds  of  tho  farm  and  of  the  said  pub- 
lic sale ;  and  he  further  directs  his  said  two  sons  to  provide 
equally  for  the  support  and  maintenance  of  his  widow.  In  the 
next  two  clauses  o£  the  will  the  testator  devises  a  piece  of 
ground  to  a  church  for  a  burial  place.  In  the  final  clause  he 
directs  that  the  bequests  made  to  his  children  which  are  to  be 
paid  by  his  said  two  sons,  are  not  to  be  for  two  years  after  hie 
decease,  and  then  to  be  paid  in  equal  proportions,  if  they  are 
not  able 'to  pay  the  whole  at  that  time.  He  closes  by  naming 
his  executors.  The  foregoing  is  an  epitome  of  tlie  whole  will, 
and  it  fails  entirely  in  onr  opinion  to  disclose  the  least  evidence 
of  an  intent  on  the  part  of  the  testator  to  charge  the  lands  de- 
vised to  John  and  James  wiCh  the  payment  of  the  sums  in 
question.  There  is  nothing  but  a  bare  direction  to  them  to 
pay  the  money,  and  this  has  frequently  been  held  to  import 
nothing  more  than  a  peraonal  obligation  of  the  devisees.  There 
is  no  residuary  devise  or  bequest  in  the  will,  and  hence  there  is 
no  warrant  for  the  proposition  that  John  and  James  are  to  have 
the  residue. 

It  IB  further  contended  that  the  Orphan's  Court  has  juris- 
diction to  decree  tiie  payment  of  the  legacy,  whether  it  is 
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charged  upon  the  land  or  not,  and  Dundai  Appeal,  28  P.  F. 
Smith,  474,  ia  cited  as  anthoritj  for  that  position.  Bat,  bo  far 
ae  this  question  is  concerned,  that  was  the  case  of  an  ordinarj 
application  to  compel  executors  to  pay  legacies  which  it  was  their 
dot;  to  pay.  This  proceeding  is  a  special  one  against  devisees 
of  land  to  have  certain  legacies  charged  npon  the  land,  and  this 
can  only  be  done  under  the  atit  which  anthorizes  it,  when  the 
legacy  is,  by  the  will  of  the  testator,  "  charged  or  payable  oat 
of  real  estate."  As  that  is  not  the  case  in  this  instance,  it  fol- 
lows that  there  was  no  jnrisdiction  in  the  Orphan's  Coart  to 
entertain  the  petition  for  any  purpose. 

Decree  reversed  and  petition  dismissed  at  the  cost  of  the 
appellees. 


What  fs  necessarj  to  cvnstltnte  charge  on  land. —Id  England  ft 
long  line  of  cases  from  the  anonymous  cuse  in  Freeman  (Freem.  Ch.  Cas. 
192)  to  the  latest  decirions  in  Chancei7  on  the  subject,  held,  nith  great 
rtrictness  find  nnifonnity,  that  a  general  direction  b;  a  teatBtor  thai  his 
debts  shall  be  paid  charges  them  upon  his  real  estate.  Tbis  doctrine  is 
in  derogation  of  the  common  law  mle  wbich  was  first  relaxed  in  47  Geo. 
Ill,  c.  74,  and  in  snbseqnent  statutes.  In  Shallcross  v.  Finiier  (H  Yes. 
78H),  tbe  court  says:  "lam  very  clearly  of  the  opinion  that  whenever  a 
testator  says  that  his  debts  shall  be  paid,  that  will  override  every  dispo- 
sition either  ajainst  his  heirs  at  law  or  devisees."  This  appears  now  to 
Iw  settled  law  in  England. 

There  are  two  principal  exceptions  to  the  rule.  First,  when  a  specific 
fund  is  provided  by  the  will  for  the  payment  of  debts,  snd  second,  when 
the  teatntor  directs  the  debts  to  be  paid  by  the  executors.  Hawkins  v. 
Hughes,  60  Ala.  810 ;  Harris  v.  Douglas,  S4  HI.  46(1 ;  Oow  v.  Hoffman, 
IS  Grattan,  628;  Honson  v.  Honson,  8  Abb.  N.  C.  123  ;  ^e-fmrie  Dick- 
son, 64  Ala.  188;  Steele  v.  Steele,  64  Id.  488;  Carnthers  v.  McNeill,  97 
HI.  356. 

A  mere  direction  that  a  devisee  pay  a  certain  sum  will  not  make  it  a 
charge  on  the  land  where  there  is  no  express  or  implied  intention  to  that 
effect  in  the  will.  Wright  v.  Denn,  10  Wheat  204 ;  Hamilton  v.  Porter, 
68  Penn.  Bt.  883;  Buchanan's  Appeal,  72  Penn.  Bt.448;  Iloubest's  Estate, 
11  Phlla  (Pa.)ll);  Pi|>er's  Estate,  11  Id.  141;  Power  v.  Dnvia,  3  MacAr- 
thur  (D.  C),  158 ;  Turner  v.  Torner,  57  Miss.  775 ;  Talbott  v.  Rountree,  3 
III.  App.  275. 

Where  there  ia  any  express  or  implied  intent  on  the  part  of  the  testa- 
tor not  to  charge  his  real  estate,  or  the  residue  of  tbe  real  estate,  with  the 
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payment  of  legncies,  the  courts  will  mpect  it,  and  debts  (md  legacies  do 
not  by  any  means  stand  on  tbe  same  footing,  Bevan  t.  Cooper,  78  N.  T, 
817;  Homing  v.  Wiederepalen,  28  N.  J.  Bq.  887;  Martin  t.  Cullen,  80  Id. 
■428;  Wright  T.  Dunn,  6  WUeat.  829;  Seaver  v.  Lewis,  14  Mass.  67;  Barch 
T.  Barch,  S3  Ind.  1S6. 

As  to  legacies  there  most  be  plain  words  in  order  to  charge  the  real 
estate.  Where  a  legacy  is  given  and  directed  to  be  i>aid  by  the  person  to 
whom  the  real  estate  is  devised  such  real  estate  is  charged.  Brown  t. 
Knapp^  76  N.  T.  136. 

As  to  debts,  if  there  be  anything  in  tbe  terms  of  the  direction  to  pay 
ant  of  which  an  intention  to  charge  the  real  estate  may  be  inferred  tlie 
court  will  BeiKf.  npon  it.  Such  an  intention  will  be  spelled  out  from  a 
yei;  slight  anggestion,  in  order — as  an  old  judge  pnts  it — ''  that  men  may 
not  sin  in  their  graves."  Fenwick  t.  Chapman,  9  Pet.  461 ;  Green  t. 
Green,  69  N.  C.  39.  See  also  67  Id.  18S;  Qainby  t.  Frost,  61  He.  77; 
Decker  w.  Decker,  8  Ohio,  1S7;  Powers  r.  Powers,  28  Wis.  659 ;  Bell  t. 
Raymond,  20  Conu.  888. 

In  Bank  of  the  U.  8.  v.  Beverly  (t  How.  U.  8.  134),  the  court  say:  "  It 
must  therefore  be  taken  to  be  a  settled  ^oint  that  a  disposition  by  a  tes- 
tator of  bis  personal  property  to  purposes  other  than  the  payment  of  his 
debts,  with  tbe  assent  of  creditors,  is  in  itself  a  charge  on  the  real  estate, 
subjecting  it  to  the  payment  of  the  debts  of  the  estate,  though  no  such 
charge  is  created  by  the  words  of  the  vill." 

For  Diher  instances  of  a  slight  expresiiion  of  intent  to  charge  tbe  real 
«state  being  held  sufficient  so  to  do,  see  the  foUowing  cases:  Wood  v. 
Wood,  26  Barb.  806;  Harris  v.  Fly,  7  Paige,  431 ;  Oardenville  Permanent 
Loan  Ass.  v.  Walker,  52  Hd.  458;  Johnson  v.  Ponison,  82  N.  J.  Eq.  S90; 
Strony.  Ruleman,  38  Oratt.215;  Stoddard  t.  Johnson,  18  Hun,  606;  Mei^ 
rill  V.  Bickford,  6S  Me.  118;  Pierce  v.  Liviagston,  80  Penn.  St.  99;  Eirk- 
patrick  T.  Chesnut,  S  B.  C.  216. 

In  determining  the  intention  of  the  testator,  in  the  absence  of  an  ex- 
press direction  cha^ng  legacies  on  the  real  estate,  extraneous  circnm- 
fltances  may  be  considered  in  aid  of  the  tenns  of  tbe  will,  Hoyt  v.  Hoyt, 
85N.  Y.  148;  8.0.  8  Am.Prob.  K.  818. 
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Wagee  vs.  Wagbe. 

[89  Kew  Tort,  Ifll.J 
JvKisDtcnoK  OF  BQunr  TO  COMPEL   ezboutoe'b  aooodmtisq, 

Am)  TO  OOMBTBUB  WILLB. 

A  eonrt  of  eqottj  his  jurisdiction  to  call  an  executor  to  aeconnt  and  to  oonatme 
willa  vfaeDSTer  Decenary  to  giiide  triuteea,  bnt  it  seema  It  msj  decline  to  Mt 
where  complete  reller  can  be  obtained  la  tbe  snm^te'B  court. 

A  pereoQ  clalmiDg  an  interest  in  the  perBonalty  as  legatee  of  distributee  Btay, 
when  the  executor  claima  ouch  interest  in  his  own  right,  toe  him  Ui  settle  the 
coDstTDctioD  aud  validity  of  the  will  and  to  recover  liis  share  in  the  estate. 

An  lietr  at  law  or  deTlsee,  interested  soteiy  in  the  realty  when  there  is  no  trust, 
cannot  bring  an  eqnUable  acUoa  to  construe  the  will,  although  the  rights  of 
nwb  parties  will  be  settled  where  the.  court  bos  Jurisdiction  of  the  suit  of  a 
person  interested  in  the  peraonalty. 

Appeal  from  a  judgment  of  the  general  terra  of  the  Su- 
preme Court  in  the  fourth  department  affirming  a  judgtuent 
at  special  term  in  defendant's  favor. 

ActioD  to  coDstme  the  wilt  of  William  Wager.  The 
opinion  states  the  facts. 

J.  <&  Q.  Van  Voorhia,  for  appellants. 

E.  A.  Naak,  for  reepondeut. 

RapallOj  J.  The  plaintifEs  are  next  of  kin  ■  and  heirs  at 
law  of  William  Wag,er,  deceased,  and  claim  to  be  entitled  to 
ebare  in  his  residuary  estate  which,  as  thej  allege,  is  andia- 
poacd  of  by  his  will.  The  defendant,  Eliza  H.  Wager,  is 
the  widow  and  executrix  of  the  testator,  and  has  taken  posses- 
sion of  all  the  property  and  estate  which  he  had  at  the  time  of 
his  death,  and  claims  to  hold  and  own  the  same  in  her  own 
right,  to  the  exclusion  of  the  plaintiff  and  other  heirs  and  next  ' 
of  kin,  and  claims  that  by  said  will  the  whole  of  said  property 
and  estate  belongs  to  her  as  devisee  and  legatee,  absolntely. 

B^  the  first  clause  of  the  will  the  testator  bequeaths  to  his 
wife  $4,000,  "  to  have  the  use  and  control  of  the  said  sam  of 
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$4,000  daring  the  term  of  her  natural  life,  and  iu  case  the  iu- 
terest  of  the  said  $1,000  shall  Dot  be  sufficient  to  support  and 
maintaiD  her,  thea  she  is  to  have  the  privilege  and  the  right  to 
use  so  much,  from  time  to  time,  of  the  principal  of  the  said 
$4,000  as  she  shall  deem  sufficient  to  Bapp>ort  and  make  her 
comfortable,"  and  eaid  bequest  is  to  be  in  Hen  of  dower. 

By  the  second  clause  the  testator  devisee  and  bequeaths  to 
his  daughter  Susie  E.  Wager  all  the  remainder  of  hie  real  and 
personal  estate,  and  also  whatever  amount  shall  remain  or  be 
left  bj  hie  eaid  wife,  at  her  death,  of  the  eaid  earn  of  $4,000. 

Then  follows  the  provision  upon  which  the  present  contro- 
versy arises,  which  is  in  the  following  worde :  "But  in  case 
my  daughter,  Susie  £,  Wager,  shall  die  leaving  no  ieeue,  he- 
fore  the  death  of  my  wife,  then  in  that  case  all  the  property, 
both  real  and  personal,  that  shall  he  Irft  hy  my  daughter  at  ker 
death  which  shall  belong  to  me  at  my  death,  I  give,  together 
with  what  shall  remain  from  the  above-mentioned  $4,000,  de- 
vise and  bequeath  to  my  beloved  wife  £liza  H.  Wager,  to  her 
use,  her  heirs  and  assigna  forever." 

The  teetator'B  daughter  Suaie  died  three  days  before  the 
testator,  and  the  plaintiffe  contend  that  the  residuary  bequest 
to  her,  lapeed  by  her  death,  and  that  the  bequeet  in  remainder 
to  the  widow  did  not  take  effect,  euch  bequest  being  of  all  tlie 
property,  etc.,  "  that  shall  be  left  by  my  daughter  at  her  death 
which  shall  belong  to  me  at  my  death."  That  consequently 
the  testator  died  intestate  as  to  all  but  the  $4,000  given  to  his 
widow,  and  the  residue  descended  to  hie  heire  and  next  of 
kin.  The  widow,  on  the  other  band,  claims  that  the  terms  of 
the  bequest  of  the  residue  are  sufficient  to  entitle  her  to  take. 

The  testator  left  real  estate  of  the  value  of  about  $2,000, 
and  personal  estate  to  the  amount  of  about  $10,000.  All  his 
heirs  and  next  of  kin  are  parties  to  the  action,  and  the  plaint- 
iffs aek  judgment  construing  the  will,  and  that  it  be  deter- 
mined whether,  under  the  provisions  thereof,  the  widow  is  en- 
titled to  all  the  estate  of  the  testator,  or  whether  all  but  the 
$4,000  should  be  distributed  according  to  law,  and  for  euch 
other  or  further  relief  or  judgment  as  may  be  proper. 

If  the  court  should  suetain  the  construction  claimed  by  the 
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plaintiffs,  it  could  nodoubtedly,  nnder  this  complaint,  require 
the  esectitrix  to  accoant  for  the  pcreooal  estate  in  this  action 
or  remit  the  parties  to  tlie  ordinary  proceedings  in  the  proper 
Barrogate's  conrt  for  an  accounting.  « 

Tlie  complaint  waa  dismissed  in  tlie  court  below  on  t)ie  sole 
gronnd,  as  stated  in  the  conclusion  of  law  of  the  trial  judge, 
that  the  court  had  not  jnriediction  to  declare  and  adjudge  the 
construction  of  the  will  of  said  William  Wager,  deceased,  in 
this  action. 

This  conclusion  cannot,  in  oar  judgment,  be  snHtained.  The 
defendant,  Eliza  H.  Wnger,  has  possession  of  all  the  personal 
estate  left  hj  the  testator,  and  lias  thu  legal  title  thereto  in  her 
capacity  as  executrix.  The  object  of  this  action  is  to  fasten 
upon  a  portion  of  that  property  a  trust  in  favor  of  the  plaint- 
iffs, and  other  next  of  kin,  which  trust  is  denied  by  the  execu- 
trix, who  claims  absolutely  and  in  her  own  right,  the  equitable 
Afl  well  as  the  legal  title  to  the  property.  The  jurisdiction  of 
equity  over  trusts  gives  it  anthority  to  construe  wills,  when- 
ever necessary  to  control  or  guide  the  action  of  a  trastee,  and 
there  can  be  no  clearer  case  for  the  exercise  of  that  jurisdic- 
tion than  where  the  trustee  denies  the  existence  of  the  trust, 
ftnd  claims  the  right  to  appropriate  the  trust  property  to  his 
own  use.  An  executor  is  always  a  trustee  of  the  personal 
property  of  the  testator  and  can  be  called  upon  to  account 
therefor  as  such  in  a  conrt  of  equity,  even  though  no  express 
trust  be  created  by  tlie  will. 

So  far  as  the  property  is  effectually  dispcsed  of  by  the  will, 
the  executor  holds  it  in  truBt  for  the  legatees  or  beneficiaries, 
and,  according  to  the  law  of  this  country,  if  there  is  any  part 
of  snch  property  or  any  interest  therein  not  effectually  dis- 
posed of  by  the  will,  he  holds  it  in  trust  for  those  who  are  en- 
titled to  it  under  the  statute  of  distributions.  {Boioers  v. 
Smith,10  F&ige,  in;  1  Williams  on  Executors,  294;  2  Story's 
Eq.  Jar.,  §  1208  ;  liaye  v.  Jackson,  6  Mass.  153.) 

Any  person  claiming  an  interest  in  the  personal  estate  of 
the  testator,  either  as  legatee  under  the  will,  or  as  entitled  to 
it  under  the  statute  of  distribntions,  may  file  a  biU  against  the 
.executors  to  settle  the  construction  and  ascertain  the  validity 
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of  the  proTieions  of  the  will,  so  fur  as  the  complainsnt'a  in- 
terest la  eoncerned,  and  to  enable  him  to  obtain  from  the  ex- 
ecutors such  portionB  of  the  estate  as  he  is  either  legally  or 
e()nitably  entitled  to.  {Bowers  v.  Smith,  10  Paige,  200.)  As 
all  tmsts  are  the  peculiar  objects  of  equitable  cognizance, 
conrts  of  equity  will  compel  the  executor  to  perform  his  testa- 
mentary trusts  with  propriety."  Hence,  although  in  those 
courts,  as  well  ae  in  conrts  of  Uw,  the  seal  of  the  court  of 
probate  is  conclosive  evidence  of  the  factum  of  a  will,  an 
equitable  jurisdiction  has  arisen  of  construing  Uie  will  in  order 
to  enforce  a  proper  performance  of  the  trusts  of  the  executor. 
The  courts  of  equity  are  consequently  sometimes  called  courts 
of  construction  in  contradistinction  to  the  courts  of  probate. 
(1  Williams  on  Ex.  294;  Mayt%  v.  Haye»,  48  N".  H.  219; 
Redtield  on  Wills,  495.) 

There  is  no  more  common  instance  of  the  interposition  of 
the  court  of  chancery  in  England  to  construe  wills  of  personal 
estate  and  declare  an  executor  to  hold  as  trustee,  than  the  very 
case  now  before  us ;  that  is,  where  an  executor  claims  to  take 
the  residuary  estate  in  hie  own  right,  in  hostility  to  the  claims 
of  the  next  of  kin.  By  the  English  law  executors  take  bene- 
ficially as  well  as  nominally,  all  the  personal  estate  not  effectu- 
ally disposed  of  by  the  will,  where  there  is  nothing  in  the  will 
to  the  contrary,  bnt  courts  of  equity  lay  hold  of  any  circum- 
stauces  which  may  rebut  the  presumption  of  such  a  gift  to  the 
executor,  and  the  books  are  full  of  cases  where  equity  has  in- 
terposed to  construe  the  will  in  this  respect,  many  of  whicb 
cases  are  very  analogous  to  the  present  one.  tn  Biahop  of 
Cloyne  7.  Young,  2  Ves.  Sr.  91,  the  testator,  after  making 
various  legacies,  gave  and  bequeathed  the  remainder  of  his 
estate,  real  and  personal,  withotit  saying  to  whom.  The  execu- 
tors claimed  it  and  the  next  of  kin  tiled  a  bill  to  have  tliem  de- 
clared trustees  of  the  residue  for  their  benefit,  and  it  was  so 
decreed  by  Lord  Hardwicke.  In  Lord  North  v.  Purdoti,  2 
Ves.  Sr.  49&,  the  testatrix  gave  all  her  property  to  M.  L.,  to  be 
paid  to  her  at  twenty-one  or  marriage,  whichever  should  first 
happen,  or  in  case  she  died  before  twenty-one  or  marriage,  then 
to  blank,  and  appointed  the  defendants  exeootors.    She  died. 
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before  twenty-one,  onmarried,  and  the  plaintiffB  as  next  of  kin 
of  the  testatrix  claimed  that  a  trust  shonld  be  declared  in  their 
favor,  and  it  was  eo  decreed,  the  master  of  the  rolls  constming  . 
the  will  both  as  to  the  vesting  of  the  legacy  and  the  intentioo 
that  the  ezecntors  should  not  take.  NichoUa  v.  Crisp,  Ambler, 
769,  was  a  case  like  the  present  one.  The  beqnest  of  the  re- 
sidnary  estate  lapsed  by  the  death  of  the  residuary  legatee  in 
the  lifetime  of  the  testator,  and  the  question  wae  presented 
by  the  next  of  kin  to  the  conrt  of  chanceiy,  who  decided  in 
favor  of  the  next  of  kin.  Bennet  v.  Batchdor,  3  Bro.  Ch., 
was  a  similar  case  of  a  lapsed  legacy,  and  the  executors  on  a 
bill  filed  against  them  by  the  next  of  kin  were  decreed  to  hold 
as  trustees.  Horntlty  v.  Finch,  2  Ves.  Ch.  78,  was  also  a  bill 
filed  by  next  of  kin  against  executors  where  the  residae  was 
nnbeqoeathed.  There  was  a  specific  legacy  to  the  executor, 
and  the  court  construed  the  will  as  evincing  an  intention  that 
the  executor  should  not  have  the  residae,  and  decreed  him 
trustee  for  the  next  of  kin. 

There  can  be  no  doubt  of  the  jarisdiction  of  a  coart  of 
equity  to  entertain  sach  an  action.  Where  complete  relief  can 
be  obtained  in  the  surrogate's  court,  a  court  of  equity  may,  in 
its  discretion,  decline,  on  that  ground,  to  entertain  an  action 
for  an  accounting  or  other  relief  against  executors,  but  the 
proportion  that  the  court  has  no  jurisdiction  in  such  a  case 
cannot  be  snstained.  The  rule  is  different  in  respect  to  real 
estate.  An  heir  at  law  or  devisee  who  claims  a  mere  legal 
estate  in  real  property,  where  there  is  no  trust,  cannot  come 
into  a  court  of  equity  for  the  mere  purpose  of  obtaining  a 
judicial  constmction  of  the  provisions  of  the  will  and  thns  do- 
termintng  the  title  to  the  real  estate ;  for  the  decision  of  such 
legal  questions  belongs  exclnaively  to  courts  of  law,  unless  a 
court  of  eqnity  lias  obtained  jurisdiction  of  the  ease  for  some 
other  purpose.  {Boioera  v.  Smith,  10  Paige,  193  ;  Post  v. 
Hover,  33  N.  T.  602.)  If  the  coart  has  obtained  jurisdiction 
for  the  purpose  of  establishing  the  equitable  right  of  the  nest 
of  kin  to  the  personal  estate,  that  carries  with  it  jurisdiction  to 
adjust  the  whole  controversy.     (10  Paige,  200.) 

The  case  of   Cki^m.an  v.  Montgomery,  63  N.  Y.  221,  waa 
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decided  on  different  grounds.  The  plaintiffB  there  had,  on  their 
own  showing,  no  present  interest  in  the  property,  and  might 
never  have  any.  There  were  many  other  reaflons  for  dismiss- 
iog  the  complaint  in  that  action,  and  the  case  was  entirely  dif- 
ferent from  the  present  one. 

Ab  the  court  below  declined  to  entertain  the  case,  and  has 
given  no  construction  to  the  will,  there  is  no  actual  determina- 
tion of  the  general  term  *on  that  subject  to  be  reviewed.  For 
this  reason  we  do  not  consider  that  branch  of  the  case  properly 
before  us  at  the  present  time,  but  leave  it  to  be  considered  in 
the  first  instance  by  the  Supreme  Conrt. 

The  judgment  sbotild  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

All  concur,  except  Milleb,  J.,  absent 

Judgment  reversed. 


Oanbdt  vs.  Jones. 

[1«  South  Caralin*,  SOT.] 

Devise  fob  life  ob  m  fee. — Fowbb  of  disposal. 

A  ^(t  fram  testator  to  hU  daughter  of  "ftll  my  real  and  personal  estate  of  evsiy 
description,  and  all  the  monef  doe  to  me,  to  use  and  dispoaa  ofaa  abe  may 
think  proper  dnring  her  natural  life,  provided  she  maintains  and  aopporta 
her  motbar  decently  during  her  life/'  oonveya  an  abaointe  eetate  in  f«e. 

The  facts  appear  in  the  opinion. 

Holmes  <t  Simpwn,  for  appellants. 

J.  W.  FerguaoTiy  opposed. 

UoIvEB,  J.     These  two  cases,  resting  apon  the  same  facts 
and  involving  the  same  legal  principles,  were  heard  together 
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OQ  circnit,  and  were  beard  and  will  be  conBiderad  together 
here. 

The  plaiatiffa,  as  heirs  at  law  of  William  Canedy,  deceased, 
wek  to  recover  two  tracts  of  land — one  in  the  poasesaion  of  de- 
fendant Jonee,  and  the  other  in  the  poaaession  of  the  defendant 
lUddle — which  had  been  conveyed  to  them  by  Nancy  Canedy 
upon  the  theory  that  ahe  had  only  a  life-estate  therein,  and  that 
upon  her  death  (which  occnrred  prior  to  the  commencement  of 
these  actions),  the  tracts  of  land  in  question  reverted  to  the  heirs 
at  law  of  said  William  Canedy.  It  was  conceded  that  the  Und 
belonged  to  William  Canedy  at  the  time  of  hia  death,  and  that 
he  died  leaving  a  will,  of  which  the  following  is  a  copy ;  "  In  the 
name  of  God  Amen  I  William  Canedy  *  *  *  being  desir- 
Otis  to  dispose  of  all  sach  worldly  estate  as  it  hath  pleased  God 
to  bless  me  with  do  make  and  ordain  this  my  last  will  in  man- 
ner following  I  desire  that  all  my  just  debts  and  funeral  ex- 
penses be  paid  then  I  give  to  my  daughter  Nancy  Canedy  all 
my  real  ttnd  personal  estate  of  every  description  and  all  the 
money  dne  me  to  nse  and  dispose  of  as  she  may  think  proper 
dnring  her  natural  life  provided  she  maintains  and  supports 
her  mother  Elizabeth  Canedy  decently  durinjr  her  life  and 
lastly  I  do  constitnte  and  appoint  my  daughter  Nancy  Canedy 
executrix  of  this  my  last  will  and  testament  hereby  revoking 
all  other  and  former  wiUs  and  testaments  by  me  heretofore 
made." 

The  questions  made  turn  upon  the  proper  conatmction  of 
this  will.  The  circuit  judge  held  that  the  will  conferred  only 
a  life-estate  upon  Nancy,  and  that  upon  her  death  the  estate  re- 
verted to  the  heirs  of  the  testator;  bnt  that  Nancy,  being  one 
of  the  h^ra,  her  share  became  vested  in  her  alienees,  the  de- 
fendants, Jones  and  Riddle ;  and,  therefore,  that  it  was  a  proper 
case  for  partition.  He  therefore  granted  orders  for  the  purpose 
of  carrying  into  efTect  that  view. 

The  defendants,  Jones  and  Riddle,  make  three  points  by  this 
appeal :  1.  That  by  a  proper  constmction  of  the  will  of  William 
Canedyi  his  daughter  Nancy  took  an  estate  in  fue  and  not  a 
life-estate  merely.  2.  That  if  she  took  only  a  life-estate,  yet 
she  took  Bueh  estate  with  power  to  dispose  of  the  property  &b- 
T0L.IIL— 8 
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solutelj ;  and  tliat  having  exercised  the  power  by  conyeying  to 
Jooes  and  Riddle  the  land  in  question,  tbej  took  abBolnte  es- 
tateB  therein.  3.  That  tbe  plaintiffs  having  failed  to  make  ont 
the  case  as  stated  in  their  complaint,  which  were  not  framed 
with  a  view  to  partition,  the  complaints  shoald  have  been  dis- 
nuBsed,  and  it  was  error  to  order  partition. 

First,  then,  as  to  the  nature  of  the  estate  which  Nancy 
Canedy  took  nnder  a  proper  conatrnction  of  the  will.  The  car- 
dinal rnle  in  constming  a  will  is  to  look  for  the  intention  of  the 
testator  as  expressed  in  the  words  of  the  will.  With  this  view, 
let  us  examine  carefnlly  the  terms  used  by  the.  testator  in  this 
case.  In  the  first  place,  it  must  be  obvious,  even  to  the  caso&l 
reader,  that  the  work  is  not  artistically  drawn,  but  is  tbe  work 
of  one  not  familiar  with  the  drawing  of  such  papers.  It  is  em- 
braced in  a  single  sentence,  and  connsel  on  both  sides  state  iu 
their  arganieot  that  it  is  without  pnnctoation  marks  of  any 
kind,  though  the  copy  set  out  in  the  "  Case  "  does  exhibit  sudi 
marks.  We  may  naturally  expect,  therefore,  to  tind  that  the 
testator  has  expressed  his  intention  in  loose  and  inaccurate  lan- 
guage ;  and  what  is  most  likely  in  such  cases,  that  the  testator 
would,  in  the  effort  to  express  his  meaning,  employ  more  words 
than  were  necessary,  and,  by  needless  repetition,  raise  doabts 
as  to  what  was  his  real  intention. 

The  next  thing  that  mnst  strike  every  one  upon  reading  this 
will  is,  that  it  was  the  intention  of  the  testator  to  dispose  of  his 
entire  estate ;  and  that  he  did  not  intend  to  die  intestate  as  to 
any  portion  of  it.  This  is  clear  from  tbe  language  used  in  the 
introdnctory  part  of  the  will,  "  being  desirous  to  dispose  of  all 
such  worldly  estate  as  it  has  pleased  G-od  to  bleea  me  with." 
This  being  so,  in  order  to  avoid  an  intestacy  which  the  testator 
did  not  intend,  and  to  make  tbe  will  operate  as  a  disposition 
of  his  entire  estate  which  be  did  intend,  it  would  be  necessary 
to  construe  tlie  devise  to  Nancy  as  creating  an  estate  in  fee 
instead  of  a  life-eetate  only.  Bat  this  is  not  all;  tbe  de- 
clared purpose  of  the  testator  being  to  dispose  of  all  hie 
estate,  that  purpose  would  be  entirely  defeated  by  construing 
the  devise  to  Nancy  as  a  life-estate,  for  there  is  no  remainder 
and  no  residuary  clause  in  the  will,  and  tbe  result  woold  be 
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tfa&t  iDBtead  of  dispoBiog  of  all  his  estate,  a  large  portion, 
perhaps  the  most  valuable  portion,  of  it  woiUd  be  left  entirelj 
DDdisposed  of. 

Again,  the  use  of  the  Trord  "  estate  "  implies  a  fee.  for,  as  is 
said  in  2  Jarm.  Wills,  132 :  "  It  has  been  long  established  that 
a  devise  of  the  testator's  estate  inclades  not  only  the  corpus  of 
the  property  bat  the  whole  of  his  interest  therein  ; "  and  this 
doctrine  has  been  recognized  in  at  least  two  of  onr  own  cases, 
Frater  v.  Hamilton,  2  Desaos.  673,  and  Cruder  v.  Meyioard, 
Id.  422.  It  being  conceded  that  the  testator  owned  the  lands 
in  fee-simple,  when  he  gave  all  his  estate  to  his  daaghter,  he 
mnst  be  considered  apon  the  aathorities  above  cited  to  have 
given  the  fee  to  her. 

Again,  the  fact  that  the  estate  which  he  gave  to  Nancy  was 
charged  with  the  support  of  her  mother,  is  a  strong  indication 
that  he  intended  Nancy  to  take  an  aheolnte  estate  and  not  an 
estate  for  life  merely ;  for  such  an  estate  might  not  have 
proved  to  be  of  sntUcient  valne  to  provide  for  what  seemed 
to  be  the  primary  object  of  the  testator — the  comfortable 
support  of  his  widow.  Indeed,  if  the  widow  survived  Nancy, 
which  was  not  by  any  means  impossible,  then,  if  the  latter 
took  only  a  life-estate,  the  scheme  which  the  testator  had 
provided  to  effect  what  is  conceded  to  have  been  his  primary 
object,  wonld  have  been  defeated.  Tme,  in  sach  a  case,  the 
widow  wonld  have  been  entitled  to  one-third  of  the  estate ; 
bat  that  was  not  the  provision  which  he  manifestly  intended 
for  her ;  ahd  it  was  for  him  to  jndge ;  and  he  had  seen  fit  to 
provide  that  his  entire  estate  should  be  charged  with  her 
support.  We  are  satisfied,  therefore,  that,  looking  at  the  will 
as  a  whole,  the  testator  intended,  by  the  words  he  used,  to  give 
to  his  danghter  Nancy  an  estate  in  fee-simple  and  not  a  life-es- 
tate merely. 

Is  there  anything  in  the  will  which  imperatively  demands 
that  we  should  place  a  difierent  construction  upon  the  terms  of 
this  will,  and  thereby  defeat  what  seems  to  us,  from  the  cir- 
cumstances above  mentioned,  to  have  been  in  the  mind  of  the 
testator  when  he  penned  his  wilU  It  is  not  sufficient  for  this 
purpose  that  we  should  find  expressions  in  the  will  which  would 
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render  the  conatmction  demanded  by  tlie  general  scope  of 
the  will  donbtfal ;  for,  aa  was  said  by  DeSauaaure,  chancellor, 
in  Waring  v.  Middleton,  3  DeaaoB.  251 :  "  It  ia  common, 
in  eases  of  wills  in  which  there  is  a  danae  in  the  beginning 
of  the  will  declaring  an  intention  to  dispose  of  the  whole  of 
the  estate — to  infer  from  thence  that,  as  the  testator  aTOW- 
edly  did  not  mean  to  die  intestate  of  any  part  of  tbe  estate, 
the  devises,  even  of  a  donbtfal  nature,  ahonld  be  oonstnied 
favorably  to  extend  the  estate  and  give  a  fee^mple  to  the 
devisees,  becaose  a  contrary  constmction  wonld  tend  (where 
there  was  no  reaidnary  clanse)  to  produce  an  intestacy  as  to 
some  part  of  tbe  estate  against  the  express  declaration  of  in- 
tent by  the  testator." 

It  will  be  observed  that  the  estate  waa  not  giTen  to  Nancy 
for  and  daring  the  term  of  her  natnral  life  in  express  terms,  as 
wonld  strike  any  one,  even  the  most  ignorant  and  inexperienced, 
as  the  most  natnral  way  of  expressing  an  intention  to  create  a 
Ufe-eetate,  but  the  language  nsed  is :  "I  give  to  my  daaghter 
Nancy  Canedy  all  my  real  and  personal  estate  of  every  deecrip- 
tion  and  all  the  money  dae  me  to  ose  and  dispoae  of  as  she  may 
think  proper  during  her  nataral  life  provided  she  maintains 
and  supports  her  mother  Elizabeth  Canedy  decently  during  her 
life."  So  that  the  question  is  whether  the  wonls,  "  during 
her  natural  life,"  relied  upon  to  cat  down  Nancy's  estate  to 
one  for  life  only,  in  the  connection  in  which  they  are  found, 
imperatively  demand  that  we  ahonld  override  what  we  hare 
seen  to  be  the  intent  of  the  testator  from  the  circumstances 
above  referred  to  i 

The  words  relied  upon  do  not  follow  the  words  of  gift  to 
Nancy,  as  it  would  seem  natntal  that  they  shonld  do  if  the 
intention  in  using  them  was  to  qualify  what  wonld,  without 
those  words,  unquestionably  be  a  gift  of  the  absolute  estate, 
bnt  they  follow  the  words  empowering  her  to  nse  and  dispoae 
of  the  property,  aud,  therefore,  there  is  at  least  a  doubt  as  to 
which  member  of  the  sentence  they  were  intended  to  qoalify. 
It  may  be  true,  aa  a  general  role,  that  such  qualifying  words 
will  apply  to  all  the  different  members  of  the  sentence  to 
which  they  are  annexed,  and  are  not  to  be  limited  to  that 
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member  of  the  seottoice  immediatelj  preceding  nich  -words, 
but  where,  aa  in  this  case,  there  are  other  terras  in  the  will 
vhich  demand  a  different  oonBtractioii  from  that  which  wonld 
reealt  from  applying  the  gnalifjnng  words  to  the  entire  aen- 
tence,  then  ihey  must  be  confin^  to  that  member  of  the 
sentence  which  immediately'  precedes  the  qnalifying  -words; 
and  this  results  from  the  well  settled  rnle  that  a  will  most 
be  so  constmed  as  a  whole  as  to  give  effect  to  every  part,  if 
possible. 

It  is  argned  that  if  the  will  had  not  contained  the  words 
"daring  her  natnral  life,''  there  wonld  have  been  no  donbt 
that  Nancy  wonld  have  taken  an  estate  in  fee,  and  that  these 
words  mnst  have  been  inserted  for  some  purpose,  and  that  the 
only  parpose  in  inserting  them  was  to  limit  the  estate  which 
the  previons  words  wonld  have  created.  There  wonld  be  very 
great  force  in  this  view  if  it  were  not  possible  to  conceive  of 
any  other  purpose  in  inserting  the  words  in  question.  But  is 
that  so  1  Bearing  in  mind,  as  we  must  do  thronghont  this  dis- 
cnsaion,  that  we  are  undertaking  to  construe  the  language  of 
one  who  was  manifestly  not  capable  of  expressing  his  intentions 
in  apt  and  proper  words,  and  that,  as  we  have  seen,  there  are 
the  strongeet  indications  in  the  other  parts  of  the  will  that  the 
testator  intended  to  give  to  his  daughter  an  estate  in  fee,  let  us 
inqaire  whether  the  words  in  question  could  not  have  been 
used  for  some  other  parpose  than  that  of  catting  down  the  es- 
tate to  a  mere  life-estate.  Might  not  the  testator  have  supposed 
that,  inasmach  as  the  estate  he  intended  for  his  dangliter  was 
to  be  burdened  with  the  charge  of  snpporting  her  mother,  she 
would  not  have  the  right  to  use  and  dispose  of  the  same  as  she 
might  think  proper  doring  her  life,  without  special  power  so 
to  do,  and,  therefore,  these  words  were  inserted  for  the  parpose 
of  giving  her  that  power,  provided  she  maintained  and  sup- 
ported her  motberl  Or,  might  not  the  testator  have  sappoeed 
that  some  such  provision  was  necessary  to  prevent  his  daughter 
from  wasting  the  estate  and  thereby  defeating  his  primaiy  ob- 
ject— the  sapport  of  his  widow ;  and  hence,  the  power  of  dis- 
position was  given  to  her  during  her  life  only,  oo  the  condition 
that  she  carried  out  the  testator's  main  object  by  providing  for 
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the  support  of  the  old  lady  ?  The  location  of  the  words  in  the 
seutence  seem  to  poiot  to  Bome  such  conclnBion,  and,  if  ho,  then 
the  insertion  of  the  words  in  question  cannot  have  the  effect  of 
cntting  down  the  estate  of  Nancj  to  a  life-estate. 

It  is  very  true  that  if  the  testator  intended  to  ^ve  his 
daughter  au  estate  in  fee,  there  was  no  neceasity  to  give  her  the 
power  to  use  and  dispose  of  it  as  she  mi^ht  think  proper,  as 
that  would  follow  as  a  oeceBsary  iucident  to  the  estate  created ; 
but  it  very  frequently  happens  that  we  find  in  a  will  drawn  by 
one  unskilled  in  the  preparation  of  such  documents,  terms  used 
which  are  wholly  unnecessary  to  effect  the  object  which  the 
testator  had  in  view.  A  striking  instance  of  this  is  found  in 
the  will  now  nnder  consideration,  where  the  testator  provides 
for  the  support  of  his  widow  "  during  her  life,"  and  when  such 
nuDecessary  terms  are  found  in  a  will  they  onght  not  to  be 
allowed  to  defeat  the  manifest  intent  of  the  testator,  as  ascer- 
tained from  an  examination  of  the  will  as  a  whole,  where  it  is 
possible  to  put  such  a  construction  upon  those  terms  as  will 
not  conflict  with  such  manifest  intent,  even  though  such  con- 
Btruction  may  not  be  the  one  which  anch  terms  naturally  and 
usually  require. 

We  are,  therefore,  of  opinion  that  under  a  proper  construc- 
tion of  the  will  of  William  Ganedy,  his  daughter,  Nancy  Cane- 
dy,  took  an  estate  in  fee,  and  not  a  life-estate  merely. 

But,  if  it  be  asBnmed  that  Nancy  Ganedy  took  an  estate  for 
her  life  only,  the  next  inquiry  is  whether  she  took  such  estate 
with  power  to  dispose  of  the  same  absolutely,  or  only  the  power 
to  dispose  of  it  for  the  term  of  her  natural  life.  As  is  said  in 
Sugd.  Pow.  459,  cited  with  approval  in  Frmity  v.  Fronty, 
Bailey's  Eq.  518 :  "  In  cooBidering  the  extent  of  a  power,  the 
intention  of  the  parties  must  be  the  gnide."  The  question, 
then,  is,  what  was  the  intention  of  the  testator  in  conferring 
the  power  here  in  question  upon  his  daughter }  Was  it  simply 
to  authorize  her  to  sell  the  life-estate,  or  was  it  for  the  purpose 
of  enabling  her  to  make  an  absolute  disposition  of  the  property, 
if  she  thought  proper  to  do  so?  In  determining  this  question, 
it  must  be  remembered  that  the  property  did  not  consist  of 
land  only,  but  it  was  all  the  real  and  personal  property,  of 
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eveiy  description  whateoever,  vliich  the  testator  owned ;  and 
hence,  if  the  power  ehonld  be  limited  to  the  dieposition  of  the 
life-eetate  onlj,  thea  the  devisee  and  legatee  could  not  sell  or 
dispose  of  an;  portion  of  the  property  absolutely.  It  can 
scarcely  be  supposed  that  the  testator,  in  giving  his  entire  es- 
tate to  his  daughter  with  the  power  to  use  and  dispose  of  it  as 
she  might  think  proper,  with  the  pnrpose,  primarily,  of  provid- 
ing a  support  for  her  mother,  intended  so  to  hamper  it  as  to 
prevent  hiE  daughter  from  selling  any  greater  interest  than  a 
life-estate  in  any  portion  of  it,  and  thus  materially  decrease  the 
means  of  accomplishing  hia  primary  object. 

Again,  if  the  estate  given  to  the  daughter  was  an  estate  for 
her  life,  there  would  have  been  no  necessity  whatever  to  invest 
her. with  power  to  dispose  of  such  estate,  for  that  she  would 
have,  as  owner,  withoDt  the  empowering  words ;  and  it  is  diffi- 
cult, if  not  impossible,  to  conceive  of  any  other  reason  for  cre- 
ating the  power  than  that  of  eoabliitg  the  life-tenant  to  make 
an  absolate  disposition  of  such  portions  of  the  estate  as  she 
might  think  proper  to  dispose  of.  As  is  said  in  Sngd.  Pow. 
458 ;  *'  A  tceneral  power  to  a  tenant  for  life  to  grant  a  term  or 
estate,  without  specifying  the  duration  of  it,  will  enable  him  to 
grant  a  term  beyond  his  own  life,  although  it  defeat  the  re- 
mainders over,  for  otherwise  the  power  would  be  merely  idle 
and  void,  as  every  tenant  for  life  may  alien  the  estate  daring 
his  owu  life."  Here  the  case  is  mnch  stronger,  as  there  is 
no  remainder  over  to  be  defeated.  We  think  it  clear  that, 
if  the  estate  of  Nancy  should  be  construed  to  be  a  life-estate 
merely,  then  the  effect  of  the  power  was  to  enable  the  life- 
tenant  to  dispose  of  the  estate  absolately  and  not  for  her  life 
only,  provided  she  make  such  disposition  "  during  her  natural 
lifa" 

The  cases  of  Smith  v.  £eU,  6  Pet.  74 ;  Bryant  v.  Virginia 
Coal  and  Iron  Company,  93  U.  S.  326 ;  and  JBoyd  v.  Strahan, 
36  111,  855,  are  relied  upon  by  the  respondents  to  support  a  con- 
trary view  as  to  the  extent  of  the  power  here  in  question,  are 
not,  in  our  judgment,  sufficient  for  that  purpose.  In  the  first 
place  we  must  remember  that  while  a  decided  case  may  aid  os  in 
ascertaining  the  rules  of  construction,  nnless  it  is  in  eveiy  re- 
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Bpect  like  the  one  under  coDaideration,  which  rarely  happeos,  it 
cannot  he  allowed  to  have  a  controllioj[  effect,  inasmQcb  aa  the 
object  should  bo  in  every  case  to  ascertain  the  intention  of  the 
testator  from  the  words  which  be  had  used,  and  onleea  the  lon- 
frna^  to  be  constmed  is  identical  in  both  cases,  the  authority 
cited,  though  it  may  aid  ns  in  reaching  a  proper  conclusion, 
cannot  be  regarded  as  absolately  controlling. 

In  SmitA  v.  B^,  the  only  question  made  was  as  to  the  na- 
ture of  the  estate  created — whether  a  fee  or  a  life-estate  merely 
— and  there  was  no  question  raised  as  to  the  extent  of  the  power. 
Therefore  all  that  was  said  upon  the  enbject  was  obiter  dieia, 
and,  though  entitled  to  great  consideration,  is  not  anthoritative. 
In  that  case,  too,  there  was  a  remainder  over,  a  very  material 
matter,  and  was  the  principal  gronnd  npou  which  the  decision 
was  rested.  Bat  here  there  is  no  remainder  over,  nor  is  there 
a  residuary  clause. 

In  Bryant  v.  Virginia  Coal  and  Iron  Company,  the  words 
of  the  will  were:  "I  give  *  *  *  to  my  wife,  Nancy  Sin- 
clair, aU  my  estate,  *  *  *  to  have  and  to  hold  during  her 
life,  and  to  do  with  as  she  sees  proper  before  her  death  " — very 
different  from  the  words  used  in  Ganedy's  will.  The  words 
used  were  the  apt  and  technical  words  by  which  a  life-estate  is 
created,  and  there  conld  bo  no  doubt  as  to  the  nature  of  the  ee* 
tate  which  the  wife  took.  So,  too,  the  empowering  words  were 
different  from  those  used  in  the  case  now  in  hand.  The  wife 
was  given  a  life-estate  in  express  terms,  and  it  was  that  which 
she  was  authorized  "  to  do  with  as  she  sees  proper  before  her 
death,"  and  therefore  she  could  only  dispose  of  the  life-estate. 
But  here  the  estate  is  f^ven  to  Nancy  Canedy  in  terms  which 
would  carry  the  fee,  and  then  follow  the  empowering  words. 

In  Boyd  V.  Strahan,  there  were  two  clauses  in  the  will,  in 
one  of  which  the  testator  gave  to  his  wife  certain  property  ab- 
solutely, and  in  the  other  he  gave  her  certain  other  property 
"to  be  at  her  own  disposal,  and  for  her  own  proper  use  and 
benefit  during  her  natural  life."  The  decision  seems  to  have 
turned  npon  the  fact  that  there  were  two  clauses  in  which  the 
testator  used  different  language,  thereby  showing  an  intent  to 
draw  a  distinction,  and  that  by  the  letter  he  only  intended 
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bis  wife  to  take  a  life-estate  with  only  the  incidents  of  such 
estate. 

If,  then,  the  estate  given  to  Nancy  be  regarded  as  a  life-es- 
tate, with  power  during  her  life  to  dispose  of  the  Bame  abso- 
tntelj,  the  ezercise  of  each  power  in  conveying  the  land  in 
question  to  the  appellants,  Jones  and  Kiddle,  conferred  npon 
them  the  fee.  {PviUam  v.  Byrd,  2  Strobh.  Eg.  142 ;  ScoU  t. 
£urt,  9  Bich.  Eq.  360,  and  the  authorities  cited  in  those  cases.) 
And  such  being  the  case,  it  is  clear  that  the  actions  in  these 
cases  cannot  be  sustained,  and  the  complaints  should  have  been 
dismissed. 

The  jndgment  of  this  coart  is  that  the  judgment  of  the  Cir- 
cait  Court  in  both  of  the  eases  above  stated  be  reversed,  and 
that  the  complaint  be  dismissed. 


HcsTON  vs.  Obook. 

[Se  OUo  Stete,  S28.] 

WOKD    •'eElBs"MAr   DfOLCDB   '^  ORANnOHILnBEir." 

Vliere  twUtor  &r«t  gKve  apecific  lagadea  to  hii  children  and  graDdchildreii,  and 
theD  directed  hia  peraonal  wt«t«  to  be  Aqiudlj  divided  betireeu  hli  "  aforewdd 
heln,"  the  graadohlldreu  ihare  eqnaUj  with  the  chUdran. 

AcmoN  to  constme  the  will  of  Thomas  Crook. 
The  opinion  states  the  case. 

D.  Them  Wright  and  W.  G.  Howard,  for  plaintiffs  in  error. 

IToTren  Mwnger,  for  defendants  in  error. 

JoHNBOK,  J.  By  the  14th  and  15th  items  of  his  will,  the 
testator  directs  that  the  proceeds  of  his  personal  estate  be  di- 
vided, "  equally,  share  and  share  alike,  between  all  my  afore- 
said heirs."     At  the  time  these  words  were  used  and  when  the 
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trill  took  effect,  he  had  children,  aod  three  grandchildreti,  the 
heira  of  a  deceased  daughter.  Iq  the  preceding  clauses  of  the 
will,  these  children  and  grandchildren  were  each  named,  and 
he  gave  to  each  a  specific  legacy. 

None  of  these  were  heirs  in  the  strict  legal  sense,  as  he  was 
then  living,  bat  each  was  an  heir  apparent,  and  each  wonld 
have  been  an  heir,  had  he  died  intestate.  Hence  the  phrase, 
"  all  my  aforeanid  heirs,"  was  nsed  to  expressly  inclnde  ail  such 
B8  were  in  fact  heirs  apparent.  These  residnary  clanses  of  the 
will,  did  not  direct  a  division  among  "all  his  children,"  or  "all 
his  sons  and  daughters  "  but  *'  between  all  his  aforesaid  heirs" 
There  is  nothing  found  elsewhere  in  the  provisions  of  this  will, 
to  warrant  us  in  limiting  this  comprehensive  expression  to  part 
only  of  hia  heirs.  To  hold  that  this  phrase  includes  some  of 
tihe  heirs  and  excludes  others,  would  do  violence  to  the  well- 
^aettled  rale  of  construction,  that  the  intention  of  the  testator 
must  be  discovered  from  the  words  used,  in  conoection  with 
the  other  provisions  of  the  wilL  The  explicit  direction  that 
this  division  should  be  made  "  equally,  share  and  share  alike," 
entitles  these  grandchildren  to  take  j7«r  capita,  and  not  per 
stirpes.  Had  this  direction  as  to  egnality  been  omitted,  a  dif- 
ferent result  might  have  been  reached  io  accordance  with  the 
jjidgmenf  of  the  District  Court,  and  in  harmony  with  namer- 
onfl  well-considered  cases,  but  the  testator  has  left  nothing  for 
ooDstmction  on  this  point  Each  is  to  have  an  eqaal  share. 
{Dagget  v.  Slacic,  8  Met.  450  ;  Downing  v.  Smiik,  3  Beav.  541 ; 

Lord  V.  Moore,  20  Conn.  122 ;   TuUU  v.  Pints,  68  N.  C.  543  ; 

Vannorshall  v,  VanDeventer,  51  Barb.  348 ;  Harris  v,  Phtlpot, 

5  Ired.  Eq.  323 ;  ]f  utter  v.  Vickery,  64  Maine,  490 ;  Lemacks  v. 

GUmer,  1  Rich.  Eq.  141 ;    Witmer  v.  Ehersole,  5  Pa.  St.  458  ; 

Campbell  v.  Wiggins,  Rice's  Eq.  [S.  C]  10 ;  Ort's  Appeal,  25 

Pa.  8t  267.) 

Judgment  accordiogly. 
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Post  v3.  AIason. 

[91  K«w  Toric,  989.J 
Pbxbdhfiioh  or  vmyas  jstlusscx  fboh  leoaot  to  dbauohtb- 

HAS. — PbOBATB   of  will     OF     P&B60NAI.TT   OOHOLDBIVE   AS 
TO  FBAUD  OR  UNDITB  INFLTJENCB. 

A  win  gxecnted  by  one  liaTlDg  hll  tmtamsDlary  opMdty,  li  not,  m  mattar  of 
law,  frandalntt  far  the  limple  rauon  that  it  contiloa  a  provliion  In  faTor  ef 
the  dranghtaiDaii,  who  waa  and  had  been  teatator'i  coutimL 

Tha  probata  of  a  will  of  paraonalty  is  coDclmiTe,  and  a  court  of  equity  haa  no 
Jarbdlotion  to  Mt  the  tame  a«ida  because  of  fraud  or  nndue  ioflaence,  nor  to 
char^  tba  ezecators  of  nich  a  will,  aa  to  a  ((ift  to  thsm  therein  aa  tmstae*  of 
the  neit  of  kin,  on  tha  ground  Uiat  nich  gift  waa  obtained  by  tnad, 

Apfbal  from  a  jadgment  of  the  general  term  of  the  Su- 
preme Gonrt  in  the  fourth  department  affirming  a  judgment 
at  special  term  in  defendant's  favor. 

The  opinion  states  the  facts. 

William  J*.  Cogswell,  for  appellants. 

George  B.  Bradley,  for  reepondeute. 

Danfobth,  J.  John  Post  made  his  will  on  the  I3th  day  of 
September,  1874,  and  thereby,  after  giving  to  each  child 
$40,000,  to  hiB  wife  the  use  for  life  of  |40,000,  and  the 
homestead,  with  remainder  to  his  children,  $20,000  to  the 
Ontario  Orphan  Asylam,  to  a  nephew  $3,000,  smaller  enms 
to  his  brother,  to  a  clergyman  and  othera,  to  his  wife's  mother 
for  life  a  certain  honse  and  lot,  with  remainder  to  his  heirs, 
provided  for  the  improvement  of  his  father's  burial  place  and 
the  erection  of  certain  monuments,  and  then  appointed  Alonzo 
Wjntoop  and  Bradley  Wynkoop,  both  his  cousins,  and  Fran- 
cis O.  Mason,  his  executors  and  tmstees  for  certain  purposes, 
and  gave  to  them  in  equal  shares  the  remainder  of  his  estate, 
amounting,  as  it  now  appears,  to  $17,513  66  personal  property. 
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He  died  on  the  38th  of  September,  1S74,  lesTinf;  an  estate  of 
the  vftluQ  of  about  {200,000,  and  on  the  24th  of  October,  1874, 
probate  of  the  will  was  duly  graated  by  the  surrogate  of  On- 
tario connty.  This  Action  was  commenced  in  May,  187S,  by 
the  plaintiSe,  as  the  widow,  heira,  and  next  of  kin  of  the  tes- 
tator, against  the  defendants,  as  executors  and  residuary  leg- 
atees, praying  that  the  probate  of  the  alleged  will  be  vacated, 
that  the  ioBtrument  be  declared  not  to  be  the  last  will  and  tes- 
tament of  John  Post,  or,  failing  in  these  respectB,  that  the 
pl&intiSa  be  declared  to  be  the  owners  of  the  residuary  es- 
tate, and  the  defendants  adjudged  to  hold  the  same  as  trustees 
for  them. 

The  defendants,  by  answer,  pnt  in  isene  the  case  made  by 
the  complaint,  and  questions  framed  thereon  were,  on  submia- 
eion  to  the  jury,  answered  by  them  in  favor  of  the  defendants. 
The  plaintiffs  then  applied  to  the  special  term  for  a  new  trial 
upon  exceptions  taken  tu  the  chai^  of  the  trial  jndge,  and  his 
refusal  to  charge  as  requested  by  their  counsel.  This  was  de- 
nied. The  conrt,  thereupon,  approved  the  verdict,  and  after 
findings  of  fact  and  law,  on  all  points  adversely  to  the  plaint- 
iffs' case,  ordered  judgment,  dismissing  the  complaint. 

We  find  no  error  in  that  decision.  ^\rit,  as  to  the  charge : 
BO  far  as  material  to  the  proposition  argued  by  counsel,  the 
complaint  alleged  that  Ulason  was  a  lawyer,  and  at  the  death  of 
the  testator,  and  for  one  or  more  years  before  that  time,  his 
friend  and  confidential  attorney  and  counselor;  that  he  wrote 
the  will  in  question,  and  taking  advantage  of  that  relation, 
"improperly  and  illegally,  if  not  fraudulently,  induced"  the 
testator  to  execute  it  in  ignorance  of  its  contents  and  effect ; 
that  the  instrument  was  never  read  over  to  him,  and  he  waa 
never  fully  informed  of  its  contents ;  that  its  probate  was 
frandolently  procared  at  a  time  when  the  children  were  under 
the  age  of  twenty-one  years,  an^  the  widow  uninformed  of  its 
contents.  The  answer  of  the  defendants  puts  in  issne  every 
allegation  tending  to  exhibit  fraud  or  contrivance  either  as 
concerned  the  will  or  its  probate,  and  in  the  most  satisfactory 
manner  details  the  various  consultations  which  led  to  the  will, 
and  the  intelligent  instructions  given  by  the  testator  for  its 
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preparation.  Omitting  immaterial  gaestionB,  those  framed  for 
the  jnry  were :  fourth,  Waa  John  Post,  at  the  time  he  made 
and  executed  the  will,  of  sound  and  disposing  mind  and  mem- 
ory, and  competent  to  make  and  execnte  it  J  Fifth,  Was  it 
read  over  by  or  to  him  at  the  time  of,  or  before  its  execution, 
and  did  he  understand  it  and  all  its  prorisionB  \  Siath,  Was 
its  execution  procured  by  undue  infinence  ?  Seventh,  Was  the 
probate  frandnlently  obtained  ?  Eighth,  Was  the  plaintiff,  Ad- 
elaide, informed  of  the  contents  of  the  will,  and  if  so,  when  ? 
Ninth,  Did  either  of  the  defendants  intentionally  prevent 
either  of  the  plaintiffs  from  becoming  informed  of  the  contents 
of  the  will  t  EJpon  the  trial  of  these  questions  before  the  jury, 
it  was  conceded  that  the  signature  to  the  will  was  that  of  the 
testator ;  that  the  statutory  formalities  relating  to  its  execution 
were  complied  with,  and  that  it  was  adioitted  to  probate  at  the 
time  above  stated.  Witnesses  were  examined  by  the  plaintiffs 
to  establish,  on  their  part,  the  qneetions  in  issue.  They  were 
answered  by  the  defendants.  In  hie  charge  to  the  jury  the 
learned  judge  dwelt  upon  each  proposition  involred,  in  a  man- 
ner satisfactory  to  the  plaintiffs,  except  as  I  shall  hereafter 
state.  Upon  the  qaestion  of  undue  influence  he  said,  upon  the 
relation  of  client  and  counsel,  "  The  law  fastens  a  peculiar  con- 
fidence," and  all  that  is  necessary  to  make  the  influence  of  the 
latter  undue  is  that  "  they  should  use  the  confidence  reposed 
in  them,  nnfairly  and  dishonestly  to  operate  as  a  moral  coercion 
upon  the  testator,  and  thus  indnce  him  to  do  wliat  he  other- 
wise would  not  have  done."  "  The  law,"  he  said,  "  treats  the 
exercising  of  this  unfair  influence  as  a  fraud,  but  the  law  does 
not  presnme  that  a  fraud  has  been  committed  in  this  or  any 
other  case.  If  a  man  clear  in  bis  mind,  and  competent  to  un- 
derstand things,  makes  his  will,  the  mere  fact  that  he  gives  a 
l^cy  to  the  counsel  who  draws  it  does  not  invalidate  the  will 
at  all."  "  It  has  this  effect,  however,  if  there  is  any  evidence 
produced,  tending  to  establish  the  fact  that  there  was  this  un- 
due influence,  the  law  looks  with  more  jealousy  upon  it  than 
in  other  cases,  it  reqniree  less  evidence  to  find  undue  influence, 
when  the  will  ^ves  a  legacy  to  the  counsel,  than  if  it  was  be- 
tween persons  not  holding  the  relation  I  have  adverted  to." 
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He  added,  "  It  ia  iacambent  upon  tbe  plaintifis  in  this  caae  to 
prove  some  cinmrnstancee  of  snspicioD,  some  evidence  of  an 
unfair  exercise  of  the  inflnence  which  Mr.  Mason  had  over  tifaa 
testator,  and  if  they  hare  fnmiBhed  snch  evidence  it  ie  incum- 
bent apott  the  defendants  to  show  you  some  evidence  that  no 
undue  influence  was  exercised."  To  this  clause  the  plaiotiSa' 
counsel  excepted,  and  asked  the  court  to  cliarge :  "  That  this 
will  having  been  written  by  Mr.  Mason,  who  is  a  legatee,  and 
is  shown  to  have  been  for  jears  before  the  will  was  made  the 
le^  adviser  of  Mr.  Post,  the  same  is  presumed  to  be  fraudu- 
lent ;  that  the  law  itself,  without  any  evidence  at  all,  presumes 
that  it  was  obtaiopd  by  fraad;  that  the  presumption  was 
against  the  will  until  it  was  overborne  by  satisfactory  evi- 
dence." The  court  declined,  and  the  plainti&  excepted. 
These  exceptions  are  to  be  considered  together,  and  they 
present  the  question  whether  a  will  executed  by  one  having 
fnll  testamentary  capacity  is,  ae  matter  of  law,  to  be  deemed 
fraudulent  for  the  simple  reason  that  it  contains  a  provision  in 
favor  of  the  draughtsman  who  was  and  had  been  the  counsel 
of  the  testator.  This  is  apparent  when  we  read  the  charge 
and  the  request  together.  The  conrt  said :  "  If  a  man,  clear 
in  his  mind,  and  competent  to  understand  things,  makes  his 
will,  the  mere  fact  that  he  gives  a  legacy  to  the  counsel  who 
draws  it  does  not  invalidate  the  will,''  and  on  the  other  hand, 
the  appellant  says :  "  The  law  itself,  without  any  evidence  at 
all,  presumes  it  was  obtaiued  by  fraud." 

In  Ilindson  v.  Wealherili  '{5  De  Gex,  M.  &  O.  301),  there 
is  a  case  somewhat  similar  in  its  facts,  and  as  viewed  by  the 
court,  presenting  the  same  question.  The  plaintift  succeeded 
before  the  vice-chancellor,  on  the  ground  that  a  solicitor  of  a 
testator,  to  whom  the  testator  had  made  gifts,  was  a  trustee  of 
those  gifts  for  the  testator's  heir  of  law  and  next  of  kin,  bot 
upon  appeal  the  court  thought  otherwise,  and  deemed  it  nn- 
necessary  to  say  how  the  matter  would  have  stood  if  undue 
influence  or  any  unfair  dealing  had  been  established  against 
him,  for  no  such  thing  was  done.  Tlie  solicitor,  tliey  say, 
"prepared  his  client's  will,  containing  dispositionB  in  his  own 
favor,"  adding,  "  there  begins  and  ends  the  case  as  I  view  iL 
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Bat  a  case  so  begiuoing  and  bo  ending  does  not  take  away  tho 
right,  either  l^^ij  or  equitably,  of  a  solicitor  to  be,  for  bis 
own  benefit,  a  devisee  or  legatee."  This  tonches  the  very 
|>oint  as  presented  to  the  trial  judge,  and  to  the  same  eSect  are 
Coffi.n  V.  Coffm.  (23  N.  Y.  9),  and  Nexsen  v.  Nexaen  {2  Keyes, 
229).  The  proposition  of  the  plaintiff  excluded  every  circnm- 
stance  bat  the  occupation  of  the  legatee,  Kason,  and  his  rela- 
tion to  the  testator  and  the  will.  If  acceded  to  it  wonld  hare 
taken  frora  the  jury  even  the  contents  of  tbat  instrument,  for- 
bidden them  to  inquire  whether  the  testator  himself  knew  its 
provisions,  or  to  consider  the  amount  of  the  legacy,  its  propoi^ 
tioa  to  tlie  whole  body  of  the  estate,  its  relation  to  bequests  to 
otlier  parties,  and  those  persons  who  were  the  natural  objects 
of  the  testator's  bounty,  aifd  other  circumstances  which  had 
been  detailed  in  erideDce.  I  do  not  think  it  necessaiy  to  in- 
<inire  whether  such  rule  might  apply  to  a  controversy  between 
an  attorney  and  his  client,  where  the  formerwas  seeking  to  en- 
force an  obligation  against  the  latter,  or  to  an  issue  made  upon 
the  probate  of  a  will  under  which  the  attorney  was  the  princi- 
pal beneficiary.  There  is  certainly  no  rule  of  law  which  says 
an  attorney  shall  not  buy  of,  or  contract  with  his  client ;  there 
is  only  the  doctrine  that  if  a  transaction  of  tbat  kind  is  chal- 
lenged in  proper  time,  a  court  of  equity  will  examine  into  it, 
and  throw  upon  the  attorney  the  onm  of  proving  that  the  bar- 
gain is,  generally  speaking,  as  good  as  any  that  could  have  been 
obtained  from  any  other  purchaser,  or,  in  other  words,  that  the 
bargftin  was  a  fair  one.  Then  as  to  testamentary  dispositions, 
as  one  does  nqjt,  by  becoming  an  attorney,  lose  the  capacity  to 
contract,  neither  is  ho  thereby  rendered  incapable  of  taking  as 
legatee,  even  ander  a  will  drawn  by  himself.  That  circum- 
stance, if  probate  was  opposed,  might  in  some  cases  require 
eomething  more  than  the  nsual  formal  proof  of  a  due  execution 
of  the  instrument,  not  because  fraud  was  presumed,  but  because 
it  might  be  rendered  more  probable  than  in  cases  where  the 
directions  of  the  testator  followed  the  Hues  of  relationship. 
Coff-ii  V.  Ooffim  and  Nexeen  v.  Nexaen  {supra),  go  no  further. 
In  the  first,  the  fact  that  the  draughtsman  of  the  will  was  ap- 
pointed executor  and  legatee  was  said  to  be  suspicious  only  in 
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connection  with  other  circumstancee  indicative  of  frand  or 
undue  influence,  and  in  the  other,  although  from  an  estate  of 
916,000,  the  draughtsman  of  the  will,  who  waa  also  the  testar 
tor's  agent,  was  appointed  to  receive  all  but  $3,000,  and  ao  he- 
came  the  principal  beneficiary  nnder  it,  the  court,  citing  Coffin 
V,  Coffin  {supra\  beld  the  same  way.  Both  cases  came  up  on 
appeal  from  surrogates'  decisionB  on  proceedings  for  probate, 
and  require  from  the  proponent  in  such  a  case  testimony  of  a 
dear  and  satisfactory  character.  In  Coffin  v.  Coffin,  the  court 
sum  up  the  matter  iu  the  language  of  Baron  Farke,  in  Barry 
V.  Butldn  (I  Curteis'  Ecc  637),  and  declare  that  "all  that  can 
be  truly  said  is,  that  if  the  person,  whether  an  attorney  or  not, 
prepares  a  will  with  a  legacy  to  himself,  it  is  at  most  a  suspic- 
ious circumBtance,  of  more  or  lees  weight,  according  to  the 
facts  of  each  particular  case,  in  some  of  no  weight  at  all 
#»»*»#  *  varying  according  to  circamstances, 
for  instance  the  quamtum,  of  the  legacy,  the  proportion  it 
bears  to  the  property  disposed  of,  and  numerous  other  con- 
tingencies." 

The  relation  of  attorney  and  draughtsman  no  doubt  gave 
in  the  case  before  as  the  opportunity  for  influence,  and  self- 
interest  might  supply  a  motive  to  unduly  exert  it,  but  its  exer- 
cise cannot  bo  presumed  in  aid  of  those  who  seek  to  overthrow 
a  will  already  established  by  the  judgment  of  a  competent  tri- 
banal,  rendered  in  proceedings  to  which  the  plaintiffs  were 
themselves  parties,  nor  in  the  absence  of  evidence,  warrant  a 
presumption  that  the  intention  of  the  testator  was  improperly, 
much  less  fraudulently  controlled.  Such  indeedtseemB  to  have 
been  the  theory  on  which  the  action  was  brongbt,  for  the  com- 
plaint not  only  alleges  the  confidential  relation  between  Mason 
and  the  testator,  but  avers  weakness  and  inability  on  his  part, 
ignorance  of  the  contentB  of  the  will,  and  advantage  taken  of 
these  circumstances  b;  the  attorney  to  procure  a  bequest  for 
his  own  benefit.  In  view,  therefore,  of  the  verdict  of  the  jury 
and  the  findings  of  the  court,  we  might  dismiBB  the  case. 
They  have  not  only  declared  that  the  testator  was  of  sound 
and  disposing  mind,  competent  to  make  a  will  and  nnder  no 
restnunt  or  undue  influence,  but  that  before  execution  the  will 
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was  read  and  its  provisions  nnderBtood  by  him,  and  also  that 
fraad  was  not  practiced  npon  the  tfietator  nor  upon  the  plaints 
iffe,  to  obtain  probate,  and  have  thus  taken  awsy  every  gronnd 
of  relief,  even  if  the  Supreme  Court  had  power  to  grant  it.  A 
somewhat  more  general  question  haa,  however,  been  argued  for 
the  appellants.  The  learned  conosel  insists  that  "the  burden 
of  proof  is  all  there  is  of  this  controversy,"  and  as  the  judge 
chained  the  jnry  that  npon  all  the  qnestions  presented  to  them, 
"  the  plaintiffs  held  the  affirmative,"  and  again,  that  "  the  bur- 
den of  proof  is  apoD  the  plaintiffs  to  establish,  by  evidence, 
every  allegation  of  fraud,  and  in  the  absence  of  snch  evidence, 
the  issue  must  be  found  in  favor  of  the  defendants,"  there  was 
error.  Several  propositions  were  thus  involved.  The  qnes- 
tions  submitted  to  the  jnry  related  severally  to  the  condition 
of  mind  of  the  testator,  influence  exerted  upon  him,  whether 
probate  was  obtained  by  fraud,  whether  Mrs,  Post  learned  the 
contents  of  the  will  within  a  given  time,  and  whether  either, 
and  if  either,  which  of  the  defendants  prevented  her  from  so 
doing.  Upon  some  of  these  there  could  be  no  doubt  whatever 
as  to  the  burden  of  proof.  The  plaintiff'  moving  to  set  aside 
the  will  and  its  probate  must  do  something  more  than  call  the 
defendants  into  court,  and  so  they  thought  at  the  trial.  For 
they  opened  the  case  to  the  jury,  and  upon  every  question  took 
the  affirmative,  giving  such  evidence  as  they  could.  Even  as- 
suming, therefore,  that  the  exceptions  were  pointed  enough  to 
call  the  mind  of  the  judge  to  any  particular  error,  we  think  his 
instructions  were  right.  But  if  otherwise,  it  would  not  follow 
that  our  decision  should  go  for  the  appellants.  Applications 
for  new  trials  of  questions  submitted  by  a  court  of  equity  aie 
governed  by  different  principles  from  those  which  prevail  on 
similar  applications  in  a  court  of  law.  The  object  of  the  trial 
is  attained,  when  the  court  is  satisfled  that  justice  has  been 
done,  and  in  such  a  case  a  new  trial  will  not  be  granted,  even 
for  misdirection  to  the  jury  (Head  v.  Bead.,  1  Turner  &  Rus- 
sell, 138),  unlees  the  error  was  vital  or  important.  ( yermilyea 
V.  Palmerf  62  N.  Y.  471.)  There  are  many  cases  to  the  same 
effect,  but  in  this  State  the  role  is  now  statutory,  and  any 
error  in  the  ruling  or  direction  of  the  judge  upon  the  trial 
Vol.  m.-4 
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may,  in  the  diaeretion  of  the  court  which  reviews  it,  be  disre- 
garded, if  it  "  IB  of  opinion  that  Bobstantial  justice  does  not  re- 
qniie  that  a  new  trial  should  be  granted.  (Code  of  Civil  Pro- 
cedure, §  1003.)  Upon  this  point  neither  the  jndge  at  special 
term  nor  the  judges  of  general  term  liave  entertained  a  doabt. 
Neither  can  we.  Upon  the  question  of  fraud  or  undue  influ- 
ence, there  is  no  evidence.  The  plaintiffs'  case  stands,  if  at 
all,  upon  the  single  fact  that  a  lawyer,  the  draoghtsman  of  the 
will,  was  one  of  three  residoarj  legatees,  and  thus  receives  a 
benefit.  The  proof  is  abundant  that  on  the  part  of  the  testator 
there  was  adequate  capacity,  testamentaiy  intention,  and  a  due 
execution  of  the  will,  with  full  knowledge  of  its  contents. 
Thia  is  enough.  The  record  furnishes  no  reason  for  defeating 
the  plain  wishes  of  the  testator.  Aside  from  these  oonsidera^ 
tiona,  however,  it  is  apparent  that  so  far  as  any  qaestion  here 
is  concerned,  the  will  is  to  be  regarded  as  one  relating  to  per- 
sonal property  only,  and  we  are  of  opinion  that  its  probate  by 
the  Borrogate  must  be  deemed  conclosive.  As  to  this  the  stat- 
ute is  explicit.  (2  K.  8.  tit.  1,  part  2,  chap.  6,  art.  2,  §  29,  p. 
61 ;  Vanderpoel  v.  Van  Valkenhurgh,  6  N.  Y.  190;  In  ths 
Matter  of  Pr&ving  the  WiU  of  Kellum,  50  Id.  29S.) 

It  is,  however,  urged  as  ground  for  the  interference  of  a 
conrt  of  equity,  notwithstanding  probate  of  (be  will,  that  the 
executors  may,  as  to  the  gift  to  them,  be  cliai^ed  as  tmsteeB 
for  the  next  of  kin,  if  tbat  gift  was  obtained  by  fraud,  actual 
or  constructive.  Although  the  fonndation  for  this  contention 
is  taken  away  by  the  decision  of  the  other  points,  something 
should  be  said  as  to  the  proposition  itself.  Authority  for  it  a 
not  gathered  from  the  decisions  of  the  courts  of  this  State, 
nor  are  we  informed  how  it  can  stand  in  face  of  the  statute 
(supnt)  which  make  such  probate  conclusive.  The  whole,  and 
each  part  of  the  will  was  before  the  surrogate,  and  aUegationa 
attributing  any  portion  of  it  or  any  of  its  provisions  to  fraudu- 
lent practices,  were  then  competent.  They  were  made  or 
might  have  been  made,  and  in  either  event  were  embraced  in 
his  decision.  If  established,  the  will,  or  so  much  of  it  as  waa 
aSected  by  the  fraud,  would  havo  been  rejected,  and  the  prop- 
erty now  claimed  would  have  found  its  way  by  force  of  Uie 
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etatnte  of  diBtribotions  to  tboee  entitled  to  it.  We  arc,  how- 
«ver,  referred  by  the  appellants'  conneel  to  oaeea  from  the 
English  courts,  in  support  of  bis  pOBition.  We  tliiiik  thej  are 
infloiEcient.  Most  of  tbem  {Marriot  v.  Marriot,  1  Str.  666  ; 
Segrave  v.  Eirwan,  1  Beatty,  157 ;  BtUUey  v.  W.Uford,  2  Clark 
A  Fin.  102  ;  BarMsly  v.  Povad,  1  VeB.  8r.  287)  are  cited  and 
commented  on  in  AUen  v.  McPKertou  (1  Hoose  of  Lords 
Cases,  li)l),  where,  after  probate  of  a  will  and  codicils  in  tbe 
EccleBiastical  Conrt,  a  bill  was  filed  by  one  R.  A.  io  chancery, 
stating  that  by  tbe  will  and  codicils  the  testator  gave  him  large 
beqaeete  which  he  reroked  by  the  final  codicil,  and  allafj^ 
that  tbe  testator  bad  executed  the  last  codidl  when  his  facnlties 
were  impaired  by  age  and  disease,  and  nnder  undue  infinence 
of  tbe  residaary  legatee,  and  false  representations  respecting 
B.  A.'s  character,  and  moreover  that  be  had  not  been  permitted 
in  tbe  Ecclesiastical  Conrt  to  take  any  objections  to  that  codi- 
eil,  except  such  as  afiected  the  validity  of  the  whole  instm- 
ment,  and  prayed  that  the  executor  or  reeidnsry  legatee  might 
be  declared  trustees  or  trastee  to  the  amoaiit  of  the  revoked 
bequest.  Upon  demurrer,  the  conrt,  with  these  and  other  cases 
before  it,  held  that  the  Court  of  Chancery  bad  no  jurisdiction 
in  tbe  matter,  and  this  was  upon  the  ground  that  the  Ecclesias- 
tical Court  had  jurisdiction  and  might  have  refused  pi'obate, 
citing  various  instances  where  those  courts  bad  so  applied  the 
doctrine,  and  as  to  cases  in  which  a  conrt  of  equity  had  do- 
clared  a  legatee  or  executor  to  he  a  trustee  for  other  persons, 
show  that  they  presented  questions  of  construction,  or  were 
casea  in  which  the  party  bad  been  named  a  trustee,  or  bad  en- 
gaged  to  take  as  such,  or  in  which  the  Court  of  Probate  conld 
afibrd  no  adequate  remedy,  and  were  not  cases  of  frand.  This 
'  decision  was  made  in  1847,  and  in  a  much  later  case  (Mduiih 
V.  Milton,  L.  K.  3  01).  Div.  27,  decided  in  1876),  it  was  fol- 
lowed by  the  Conrt  of  Chancery,  where  the  heir  at  law  and 
next  of  kin  sought  to  have  the  executrix,  who  was  also  legatee, 
declared  a  trustee  of  the  property  for  liim.  The  relief  souglit 
was  denied  upon  the  ground  that  as  the  Court  of  Chancery 
could  not  set  aside  probate  of  a  will  of  personal  property,  it 
could  not  make  a  legatee  trustee  for  another  person,  on  tbe 
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groDod  of  fraud,  as  that  wonld  be  doing  indirectly  what  the 
law  wiJl  not  allow  to  be  done  directly,  and  the  court  held  that 
the  exclnsive  jarisdictioQ  of  the  Court  of  Probate  in  snch  cases 
is  supported  by  convenience  as  well  as  by  anthority.  So  there 
are  English  cases  where,  as  the  law  stood,  if  a  tostator  did  not 
dispose  of  his  reaidaary  estate,  the  execators  took  a  beneficial 
interest  in  it  unless  a  contrary  intention  was  expressed,  and  a 
court  of  equity  was  astute  to  find  a  trust  for  the  heir  or  next 
of  kin.  Segrave  v.  Kirwan  (L  Beatty,  15Y),  so  largely  relied 
on  by  the  appellants,  was  one  of  those  cases.  It  was  not  there 
the  intention  of  the  testator  to  give  the  dranghtsman  anything- 
more  than  the  ofGcc  of  executor,  but  no  reaidaary  legatee -was 
named,  and  he  insisted  that  he  was  entitled  to  the  residue  of 
the  personal  estate,  and  so  the  law  was.  But  it  appeared  that 
at  the  time  he  drew  tlie  will  he  was  not — ^nor  was  the  testator 
— aware  that  under  the  dispositions  aod  omissions  of  the  will, 
he  would  be  entitled  to  the  residue ;  and  the  court  charged  the 
attorney  as  trnstee  for  the  next  of  kin,  npon  the  ground  that 
he  siiould  be  deemed  to  have  known  the  law,  and  having  failed 
to  instruct  the  testator  in  regard  to  it,  should  reap  no  advan- 
tage from  hie  actual  ignorance.  Bnt  even  in  England  the  nec- 
essity for  this  interference  was  removed  by  Btatute  (11  Geo.  IT, 
and  1  Will.  lY,  chap.  40 ;  Statutes  of  Great  Britain  and  Ire- 
land, vol.  12,  part  1,  p.  144),  and  we  are  cited  to  no  case  in 
this  State  where  a  court  of  equity  has  exercised  such  juriadic- 
tion  as  the  plaintiffs  now  invoke. 

Ujion  all  groonde,  therefore,  we  think  the  judgment  of  the 
Sapreme  Court  should  be  afBnned,  with  costs. 

All  concur. 

Judgment  affirmed.  ' 


Lf^ej  to  dranghtsmaD  of  will. — The  Roman  law  hold  a  will  in  favor 
of  the  draughtsumn  void.  Bat  our  courts  h&ve  not  gone  to  that  extent. 
A  will  conferring  large  benefltsupon  the  Bciivener  u  jiutl^  regarded  with 
sospicion,  but  that  consideratioD  is  not  held  to  be  concltuive  against  its 
validit7.    Parka  v,  OUatt,  S  PhilL  828;    Baker  v.  Batt,  I  Cuiteia,  123, 
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In  tho  Utter  cam  it  ia  hold  that,  in  rach  a  nill,  the  burden  of  proof  ii, 
ia  ever;  case,  npcn  the  partj  proponnding  the  will  to  utiiif;  the  con- 
science of  the  court  in  respect  to  sach  proviHions,  and  farther  that  the 
court  nill  alnajs,  or  very  genorall?,  took  with  Buspicion  upon  such  pro- 
Tiaions,  and  require  yery  clear  proof  that  tho  paper  propounded  docs  ex- 
press the  true  will  of  the  deceaaod.  The  English  decisions  seem  to  go  no 
further  than  this,  and  the  American  cases  contain  essentioUj  tho  aame 
law.  Delafleld  t.  Parish,  25  N.  T.  B;  CrispeU  y.  Dubois,  i  Barb.  (N.  T.) 
808. 

It  is  sometimes  said  that  from  the  nature  of  the  tranaoctiou  ttndue  in- 
fluence is  presumed,  hut  even  then  the  presumption  is  one  of  fact,  and 
not  of  law,  and  may  be  rebatted  by  proper  evidence.  Harvey  v.  Qullens, 
46  Ho.  HI;  St.  Leber's  Appeal,  84  Codd.  484;  Wright  t.  Howe,  7  Jones' 
<N.  C.)  Equity,  419;  Garrio'e  Adm.  ▼.  Williams,  44  Ho.  460;  BeaU  r. 
Xann,  S  Oa.  4S6. 

The  same  role  as  to  the  onui  prebandi  is  held  In  Uaryland  to  apply 
even  where  the  will  ia  written  by  the  executor  named  in  it,  and  the  entire 
property  given  to  persons  not  of  kin  to  the  testator.  Gamer  v.  Crum- 
baugh,  8  Hd.  491. 

This  is  obviously  only  a  branch  of  the  more  general  Tule  that  be- 
quests to  any  one  standing  in  any  confidential  or  fiduciary  relation  to  the 
testator,  as  attorney  and  client,  spiritual  adviser  or  advisee,  tnutee  and 
M*tu*  que  trvgt,  parent  and  child,  guardiaa  and  ward,  or  physician  and 
patient,  are  watched  by  courts,  called  upon  to  construe  wills,  with  tho 
most  scrutinizing  jenlonsy.  See  an  opinion  of  Chancellor  Walworth,  In 
reVanHom,  7Paige,  46;  Breed  v.  Pratt,  18  Pick,  (Mass.)  115;  Patterson 
■V.  Patterson,  0  Serg.  &  R.  65;  Wilson  v.  Moron,  8  Bradf.  172;  Garvin's 
Adm.  V,  Williams,  cited  above;  Tyler  v.  Gardner,  8S  N.  T.  658;  Heek 
V.  Perry,  86  Miss.  190. 


WhITTAKBH  vs.    WHITTAttBB. 
[10  B.  J.  Lea,  98.] 

CoMPBIirNG    ADHINISTBATOB    TO   ACCOUNT   IN    FOBEIGN     JDBIUHO- 

TioN. — Effect  of  accouhtinq  ih  fobdh  of  APPoiNTMEirr. 

Ad  idmiDiBtnitoF  bringing  fands  ioto  a  fnrelgn  jarisdiction,  where  he  improper- 
ly appropriates  nr  Invests  them,  may  be  compelled  to  account  there  as  tmstee 
for  the  parties  in  Interest,  before  the  time  limited  for  a  settlement  of  the  ea- 
Ute,  In  the  place  of  bis  appointment,  has  expired. 
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A  HttkiECiit  of  big  tccouuttin  thefoniffl  of  appointment,  pending;  the  lil%attoD, 
i*  conelntiT*,  and  limita  ths  ncoreiy  agidn*t  him  to  the  unount  fonnd  in  him 

Appeal  from  the  Chancery  Coart  at  Blountville. 

Deaderich,  York  and  FuVeerton,  for  complainants. 

Tipton,  S.  M.  FoUom  and  N.  M.  Taylor^  for  defendaota. 

CooPBE,  J.  On  March  9, 1871,  W.  S.  Whittaker  died  in- 
testate  and  anmarried  in  the  State  of  Illinois,  where  he  re- 
sided. The  complainaotB  and  defendants,  except  Elizabeth  the 
wife  of  the  defendant  A,  R.  Whittaker,  are  his  lieirs  and  dis- 
tributees. One  8.  Qt.  Lewis  was  appointed  and  qoalified  as 
administrator  of  his  estate.  On  May  28, 1872,  the  complain- 
ants, who  are  citizens  of  the  State  of  Yirginia,  appointed  the 
defendant  A.  B.  Whittaker  as  their  af^nt  to  go  to  the  State  of 
Illinois  and  attend  to  the  interest  of  the  heirs  and  distribnteea 
in  the  estate.  They  executed  to  bim  on  that  day  a  power  of 
attorney  to  demand,  sue  for,  and  receive  from  the  administra- 
tor, and  all  other  persons,  all  moneys  due  them  as  heirs  and 
distributees,  to  adjust  and  settle  the  accounts  toachiug  tho 
same,  and  give  all  necessary  receipts  and  acquittances.  It  fur^ 
ther  anthorized  him  to  institnte  such  legal  proceedings  in  the 
courts  of  Illinois  as  may  be  required  to  secure  the  faithful  ad- 
ministration of  the  estate,  and  the  removal  of  the  administrator 
and  revocation  of  his  powers  if  deemed  advisable.  One  Wm. 
Ferrell  was  united  with  A.  E,  Whittaker  in  the  power  of  at- 
torney, but  he  practically  did  nothing  under  the  power,  and 
in  a  short  time  notified  the  parties  that  he  declined  to  act 
further  as  agent.  A.  E.  Whittaker  went  to  Illinois,  with  thia 
power  of  attorney,  and  took  such  steps  that  the  administrator 
Lewis  was  induced  to  resign,  and  on  July  15, 1S72,  he  was  ap- 
pointed and  qualified  as  administrator,  and  received  from  hia 
predeceseor  several  thousand  dollars  in  money,  as  well  as  other 
assets.  A  rule  was  afterwards  made  upon  him  to  give  addi- 
tional security,  and  failing  to  comply,  he  was  removed  as  ad- 
ministrator on  November  18,  1873,  and  Henry  0.  Withers  waa 
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appoiBted  in  his  place.  Snbeeqaently,  the  defendant  seems  to 
have  made  a  settlement  with  the  Probate  Conrt,  in  which  he 
was  brought  in  debt  to  the  estate  in  the  som  of  $2,357  26,  and 
was  ordered  by  the  conrt,  on  Jannary  19, 1874,  to  pay  the  same 
over  to  his  sncceseor  in  office. 

In  the  meantime,  the  defendant,  A.  R.  Whittaker,  made  no 
report  of  his  acta  aa  agent  to  his  principal,  bat  went  to  Carter 
connty  and  invested  the  money  of  the  estate  in  the  name  of 
his  wife  in  a  tract  of  land  in  tbat  connty.  The  land  was  sub- 
ject to  a  lien  in  favor  of  one  Susan  Thomas,  which  was  being 
enforced  by  legal  proceedinga  in  the  Chancery  Conrt  of  SuUi- 
vsa  county,  and  under  which  the  land  had  been  sold  and 
bought  by  third  persons.  With  the  consent  of  those  persons, 
the  defendant  paid  the  money  into  the  Chancery  Court  of  Sal- 
IJTan  county,  and  his  wife  was,  by  the  decree  of  that  court  in 
the  case  there  pending,  entered  May  23,  1S73,  snbrogated  to 
the  rights  and  liens  of  Snaan  Thomas  to  the  extent  of  such 
payment. 

The  present  bill  was  filed  November  22,  1873,  in  the  Chan- 
cery Conrt  of  Snllivan  county,  to  call  the  defendant,  A.  R. 
Whittaker,  to  account  as  agent  for  the  money  thus  received 
and  invested.  The  interest  acquired  by  the  wife  in  the  land 
was  attached,  and  Whittaker  aud  wife  enjoined  from  making 
any  diepoaition  thereof,  or  of  the  money  invested.  The  bill 
stated  on  its  face  that  A.  R.  Whittaker  and  wife  were  citizens 
of  Carter  connty,  and  that  the  land  lay  in  that  connty.  The 
other  defendants  are  some  of  the  heirs  and  distributees  of  the 
intestate,  who  are  alleged  to  reside  "in  the  west,"  and  whose 
reaidencee  are  unknown.  The  bill  proceeds  against  the  de- 
fendant, A.  R.  Wliittaker,  as  the  agent  of  the  complainants, 
and  as  having  received  the  funds  of  the  estate  in  that  capacity. 
It  does  not  mention  the  fact  that  the  defendant  had  become 
the  administrator  of  the  estate  in  Illinois. 

The  defendants,  Whittaker  and  wife,  demurred  to  the  bill, 
and  assigned  as  cause  of  demurrer :  "That  the  subject-matter 
of  the  bill  13  not  within  the  jurisdiction  of  the  Chancery  Court 
of  Snllivan  connty  to  determine,  but  within  the  jurisdiction  of 
the  Chancery  Court  at  Elizabetbton  for  the  county  of  Carter." 
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Under  the  Code,  sec,  2934,  a  demurrer  must,  botli  at  law  and 
in  equity,  state  the  specific  ground  relied  on,  and  no  other  ob- 
jection can  be  noticed.  {KirJcmati  v.  Snodgrasa,  3  Head,  373; 
Fitzgerald  t  Chimmings,  1  Lea,  232.)  The  subject-matter  of 
the  bill  is  the  liability  of  A.  R.  Whittaker  for  the  funds  of  the 
estate  of  W.  S.  Whittaker  brought  by  him  into  this  State,  and, 
as  an  incident,  the  fund  is  sought  to  be  followed  into  the  land 
in  which  it  has  been  invested.  The  theory  of  the  demurrer  is, 
that  the  laud  is  the  "  eabject-niatter  "  of  the  litigation,  and  as 
that  lies  in  Carter  county,  the  Chancery  Court  of  SulliTan 
county  has  no  jurisdiction  over  it.  But  it  is  a  matter  of  no 
conseqnence  where  the  land  lies,  if  the  court  has  jarisdiction 
of  the  persons  of  tlie  defendants  Whittaker  and  wif&  The 
jurisdiction  of  the  court  does  not  depend  npon  the  attachment. 
That  writ  was  unnecessary,  the  interest  of  defendant  Elizabeth 
in  the  land  attached  being  impounded  by  the  filing  of  the  bill, 
and  the  writ  of  injunction.  Whether  the  court  would  hare 
jurisdiction  of  the  persons  of  the  defendants,  npon  proper 
defense,  we  need  not  inquire.     No  such  objection  is  made. 

Upon  the  demurrer  being  overraled,  the  defendant  A.  K. 
Whittaker  filed  a  plea,  to  the  effect  that  on  July  15,  1873,  he 
was  appointed  and  qnaliQed  as  administrator  de  lonie  non  of 
the  estate  of  W.  S.  Whittaker,  deceased,  in  the  proper  county 
of  Illinois;  that  as  such  administrator  he  received  and  re- 
ceipted for  the  assets  in  the  hands  of  Lewis  the  former  admin- 
istrator, and  took  possession  of  other  assets  ;  that  by  the  laws 
of  that  State  two  years  or  more  are  allowed  in  which  to  admin- 
ister, and  that  the  time  had  not  elapsed,  and  defendant  bad  not 
exhibited  his  accounts  or  made  settlement  of  his  administra- 
tion with  the  Probate  Court  to  which  he  was  answerable ;  that 
the  Court  of  Chancery  in  Tennessee  had  no  jurisdiction  to  in- 
vestigate his  aocounts,  etc.  The  plea  was  set  for  hearing  on 
its  sufficiency,  and  by  the  chancellor  overruled. 

It  is  well  settled  in  this  State,  that  a  foreign  administrator 
or  esecntor  cannot  ho  sued  as  such.  But  it  is  equally  well 
settled  that  if  a  foreign  administrator  or  executor  come  within 
the  jurisdiction  of  our  courts,  bringing  with  him  funds  or 
property  belonging  to  the  trast  estate,  he  may  be  held  to  ac- 
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coant  here  as  trustee  for  those  entitled  to  the  effects  in  his 
hands.  {BeeUr  t.  Dunn,  3  Head,  90;  Caldwell  t.  MaxwiU, 
S  Tenn.  102  ;  T(nDn»md  t.  Markum,  MS,  opinion,  Nashville, 
1876,  dted  in  DUlard  v.  Harris,  2  Tenn.  Ch.  20fl.)  The 
weight  of  authority  is  to  the  same  effect  in  other  States.  {3fo- 
'  Samara  v.  Dwyer,  1  Paige,  239 ;  Browrdee  v.  Zockioood,  5 
C.  E.  Green,  255 ;  TunstaU  t.  FoUard,  11  Leigh,  1 ;  Moore  v. 
Hood,  9  Kioh.  Eq.  311.)  A  settlement  of  the  administration 
in  the  form  of  appointment  is  eonclnsire  upon  the  rights  of 
the  parties.  {Qeorgt  t.  Lee,  6  Bum.  61 ;  AUeup  v.  AUaup, 
10  Yer.  283.)  If  he  makes  no  settlement  in  the  proper  forum, 
the  parties  interested  may  follow  him,  and  compel  him  to  ac- 
count in  his  own  fomnv  Thej  are  not  driven  to  sue  the  snre- 
ties  on  his  official  bond,  nor  to  go  throngli  the  form  of  an 
aeconnt  in  the  forum  of  administration.  {Patton  t.  Overton, 
8  Ham.  192.)  Ordinarily,  the  beneficiaries  wonld  not  be  en- 
titled to  proceed  against  him  until  the  time  for  the  settlement 
of  the  administration  has  expired.  Bat  if  it  clearly  appear 
that  he  is  improperly  appropriating  or  investing  the  funds  of 
the  estate,  as  in  this  case,  the  interested  parties  may  sue  at 
once,  and  imponnd  the  fnnds,  for  the  act  is  a  clear  breach  of 
trust  which  gives  eo  instanii  a  right  of  action.  If  he  aftei^ 
wards,  pending  the  litigation,  settle  liis  acconnta  in  the  forum 
of  appointment,  the  recovery  will  be  limited  to  the  amount 
fonnd  in  his  hands,  and  will  inure  to  the  exoneration  of  him- 
self and  his  sureties  on  his  official  bond.  The  plea  was,  there- 
fore, insufficient  to  abate  or  bar  the  action,  and  was  properly 
overruled.  Upon  overruling  a  plea  for  insufficiency,  the  de- 
fendant is  of  course  entitled  to  answer.  (Code,  sec.  4395.)  And, 
perhaps,  the  chancellor  ought  to  have  given  the  defendant,  in 
some  mode,  the  beneBt  of  the  matter  of  the  plea  tn  his  answer, 
{Brien  v.  Marsh,  1  Tenn.  Ch.  625.)  For,  although  the  facts 
were  not  sufficient  to  stay  the  suit,  they  might  have  some 
bearing  upon  the  details  of  the  relief.  His  honor  was  in  error 
in  striking  out  of  the  answer  the  facts  thus  relied  on.  But  we 
cannot  see  that  the  order  thus  made  operated  to  the  prejudice 
of  the  defendant.  For  the  proceedings  of  the  Probale  Court 
of  Illinois  were  introdnced  without  objection,  and  the  final 
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decree  of  the  chancellor  fixing  the  amoaot  of  the  defendant's 
liability  was  baaed  npon  the  decree  of  the  Probate  Coart  of 
IlliuoiB  ftscertaining  that  liabilitj  npon  a  Bettlement  by  the 
defendant  of  his  administration. 

The  proof  clearly  makes  ont  the  case  as  set  oat  in  the  first 
part  of  thiB  opinion.  The  answer  of  the  defendant  virtnally 
admits  the  material  facts.  His  defease  on  the  merits  is  that 
he  has  retained  no  more  than  his  share  in  the  estate,  whic^  he 
contends  lie  had  a  right  to  do.  Bot,  nntil  division  by  judicial 
aatbority,  he  had  no  right  to  condder  any  specific  part  of  those 
funds  as  his  share.  That  would  be  to  give  to  an  administrator, 
acting  in  a  fidaciary  capacity,  the  right  to  select  his  own  share. 
The  Probate  Court  of  Illinois  held  that,  he  was  not  entitled  to 
the  fund,  and  ordered  him  to  pay  it  over  to  the  administrator 
de  honii  non.  The  decree  of  the  chancellor  is  more  favorable, 
for  it  aUowa  him  a  credit  for  bis  proportional  share  of  the 
fund. 

There  is  no  error  in  the  decree,  and  it  will  be  affirmed  with 
coats. 

See  LCBch  v.  Bockner,  p.  SI,  v{fl-a. 


Will  of  Hewitt. 

lei  Sew  York,  281.] 

BION&TUSBS  OF   ATTBSTIMQ  WmiESSKS   AT   BND   OV    WILL. 

aignatarM  bj  etteMag  witacsses  *t  the  bottom  of  the  flrlt  page  and  top  of  tbs 
•ccond  or  lut  page,  otm*  important  proTisioos  ot  tlie  will,  tie  not  at  the  end 
of  Ute  will,  ■■  required  by  (tacnte. 

Appeal  from  a  judgment  of  the  general  term  of  the 
BnpremQ  Court  in  the  first  department,  affirming  a  decree  of 
the  surrogate  of  New  York  county,  refusing  to  admit  to  pro- 
bate the  will  of  Edward  Hewitt,  deceased. 
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The  opinion  etatee  the  facts. 
Jeate  K.  Fwiiong,  for  appellant.  ' 

S.  R,  Ten  Eyck,  for  respondent. 

Easl,  J.  Edward  Hewitt  died  in  Slay,  1831,  leaving  an 
instnnuent  purporting  to  be  his  will,  which  was  execated  a 
short  time  before  his  death.  It  was  written  on  two  sides  of 
an  irregnlar  shaped  piece  of  paper,  about  one-lialf  of  it  npon 
one  side  and  the  other  half  npou  the  other  side.  The  witnesses 
signed  their  names  at  the  bottom  of  the  first  side  and  again  at 
the  top  of  the  second  aide.  The  deceased  signed  his  name  at 
the  end  of  the  disposing  portion  of  the  inetmment,  near  the 
middle  of  the  second  aide,  and  again  at  the  bottom  of  the  sec- 
ond side.  Thomas  Hewitt,  a  brother  of  the  deceased,  pre- 
sented a  petition  to  the  surrogate  of  New  York,  praying  for 
probate  of  the  iostmment  as  a  will.  Upon  that  petition  cita- 
tions were  issaed,  and  on  the  return  daj  of  the  citations  the 
widow  of  the  deceased  filed  objections  to  the  probate  of  the 
instrument  relating  to  the  manner  and  form  of  itfl  execution. 
The  matter  was  then  adjonmed  to  the  22d  day  of  Jnne,  1881, 
and  the  counsel  for  the  contestant  then  made  a  motion  that 
probate  of  the  instrument  be  denied,  for  the  reason  that  the 
witnesses  thereto  had  not  signed  their  names  at  the  end  thereof. 
The  counsel  for  the  proponent  claimed  the  right,  then  and 
there,  to  examine  his  witnesses  and  to  give  proof  of  certain  facts 
stated  bj  him ;  but  the  surrogate  declined  to  hear  any  evidence 
on  the  part  of  the  proponent,  and  made  a  decree  denying  pro- 
bate of  the  instrument  npon  the  ground  that  the  attesting  wit- 
neeses  did  not  sign  their  names  at  the  end  thereof.  The  decree 
of  the  surrogate  was  afl5rmed  upon  appeal  to  the  general  term 
of  the  Supreme  Court,  and  then  the  proponent  appealed  to  this 
court. 

We  are  of  opinion  that  probate  of  the  instmment  was  prop- 
erly denied.  The  statute  (8  R.  8.  [7th  ed.],  §  2285)  prescribes 
the  formalities  which  shall  attend  the  execution  of  a  will,  one 
of  which  is  that  it  shall  be  subscribed  by  the  testator  at  the 
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end  of  the  will ;  aod  another  is  that  the  attesting  witnesses 
shall  sign  their  names  at  the  end  of  the  will.  However  nnim- 
portant  these  fotmalitiee  may  be  in  any  particnlar  case,  they 
most  be  substantially  observed  in  order  to  make  a  valid  wilL 
None  of  them  can  be  dispensed  with.  As  said  by  the  chief 
justice  in  the  case  of  SeinBen  v.  Brinckerkoff,  26  Wend.  325, 
after  stating  the  four  requisites  prescribed  by  the  statute  for 
the  formal  execntion  of  wills :  "  It  is  obvious  that  every  one 
of  these  four  requisites,  in  contemplation  of  the  statnte,  is  to 
be  regarded  as  essential  as  another,  and  there  must  be  a  con- 
currence of  all  to  give  validity  to  the  act,  and  that  the  omis- 
sion of  either  is  fatal"  It  is  the  requirement  of  the  statate 
that  both  the  testator  and  the  witnesses  must  sign  at  the  end 
of  the  will.  Wherever  the  wiU  ends  there  the  signatures  most 
be  found,  and  one  place  cannot  be  the  end  for  the  purpose  of 
subscribing  by  the  testator  and  another  place  be  the  end  for 
the  purpose  of  signing  by  the  witnesses.  As  was  said  by 
Judge  Folger  in  SUtera  qf  Charity  v.  Selly,  67  N.  T.  409,  a 
case  in  which  probate  of  a  will  was  denied  because  the  signa- 
tnre  of  the  testator  was  not  at  the  end  of  the  will :  "  Can  we 
say  that  the  end  of  a  will  has  been  found  until  the  last  word 
of  all  the  provisions  of  it  has  been  reached!  To  say  that  where 
the  name  is  there  is  the  end  of  the  will  is  not  to  observe  the 
statute.  That  requires  that  where  the  end  of  the  wilt  is  there 
shall  be  the  name.  It  is  to  make  a  new  law  to  say  that  where 
we  find  the  name  there  is  the  end  of  the  will.  The  instrument 
offered  is  to  be  scanned,  to  learn  where  is  the  end  of  it  as  a 
completed  whole ;  and  at  the  end  thus  found  must  the  name 
of  the  testator  be  subscribed."  If  the  name  of  the  .testator 
had  been  written  where  the  names  of  the  witnesses  are  found 
no  one  conld  properly  claim  that  it  was  written  at  the  end  of 
the  will.  Here  the  signatures  of  the  witnesses  are  followed  by 
an  important  provision  of  the  will,  disposing  of  property  to 
bis  brother.  They  are  not  written  at  the  end  of  the  will,  but 
manifestly  near  the  middle  thereof,  and  hence  plainly,  from  an 
inspection  of  the  will,  the  statute  was  not  complied  with. 

There  was  no  error  committed  by  the  surrogate  in  refusing 
to  bear  the  proofe  offered  on  the  part  of  the  proponent.    It 
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wonld  have  been  whollj  anavailing  to  show  that  this  will  was 
in  other  respecta  properly  executed ;  that  there  was  some  ex- 
cnae  for  not  placing  the  namee  of  the  witnesses  at  the  end  of 
the  will ;  that  there  was  the  absence  of  frtind,  and  that  the 
transaction  was  attended  with  entire  good  faith  and  fairness. 
The  proof  offered  wonld  not  tend  to  show  that  the  place  where 
the  signatures  were  signed  was  the  end  of  the  with  No  proof 
conid  show  that.  That  was  a  fact  which  could  not  be  removed 
from  the  case  by  any  evidence,  and  the  requirement  that  the 
signatures  sbonld  be  at  the  end  of  the  will  could  not  be  sup- 
plied by  any  evidence ;  and,  hence,  it  was  proper  for  the  sur- 
rogate, upon  the  production  of  this  instrument  before  bim,  to 
refuse  to  receive  evidence  and  deny  probate,  just  as  he  would 
have  been  authorized  to  do  if  the  name  of  the  testator,  instead 
of  being  enbscribed  at  the  end  of  the  will,  had  been  simply 
written  at  its  commencement. 

We  are,  therefore,  of  opinion  that  the  judgment  of  the 
Bnpreme  Court  should  be  affirmed,  with  costs. 

All  concnr,  except  Bapallo,  J.,  absent. 

Judgment  affirmed. 


Lbaoh  vs.  Bugkkbb. 

[19  WMt  YlrglaU,  8S.] 


ATro»  OP  AoooDirrs  op  ancillaet  aduinistbatos  avtbb 

PKAUDDLBNT  SKTILEUEKT  IN  FOBnU   OP   APFOUmiEHT. 

His  courts  of  a  State  granting  andlUiy  Administration  bava  Jurisdiction  of  an 
acUou  to  Burctiirge  and  &iaifj  tbe  accoDiitB  of  tha  adminlatrator  which  were 
iettled  opon  •  faiae  baUoM  deilred  from  a  frandalent  *x  pari*  Eattlameat  of 
Booooots  by  nioh  adminietrator  in  tbe  foram  of  iiis  orlf^nal  sppoiDtmsnt.  \ 

Appeal  fram  a  decree  of  the  Cireoit  Coart  of  the  county 
of  "Wood. 

The  bin  was  filed  by  pifuntiffs  as  heirs  at  law  of  WUliB 
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Leach  aj^inst  Kobert  Backner,  to  sarchar^  and  falsify  liia 
acconnts  as  admiBietrstor  of  the  deceased's  estate.  It  alleged 
Buckner's  appointment  as  adminiBtrator  in  Ohio,  where  the  in- 
testate was  domiciled  at  the  time  of  his  death  and  liis  appoint- 
ment afi  ancillary  administrator  in  this  State.  It  charged  that 
Bncbner  bad  made  &  settlement  of  his  accoanta  in  Ohio,  in 
trhich  he  falsely  and  fraadnlently  omitted  an  item  of  $1,700, 
a  halBQce  of  pnrchase-money  on  a  sale  made  by  him,  and  falsely 
credited  himself  with  a  fictitions  payment  of  |500,  thereby 
bringing  the  estate  in  debt  to  him  in  the  sum  of  $1,709  93, 
which  false  balance  he  had  used  in  settling  his  accounts  in  this 
Btate  as  ancillary  administrator. 

Backner  interposed  a  demurrer,  which  was  orermled,  end, 
upon  a  reference  to  a  master,  he  was  fonnd  indebted  to  the 
estate  in  the  scm  of  {814  79. 

A.  J.  Boreman,  for  appellant. 

John  A.  Hutchinaon,  for  appellees. 

JoHiTBOiT,  P.  The  depositions  clearly  show,  that  the  admin- 
istrator received  $1,500  purchase-money  from  Byrd,  with  which 
he  failed  to  charge  himself;  and  that  he  had  given  himself 
credit  for  $5(}0,  as  paid  to  Mrs.  Mary  Leach,  to  which  he  was 
not  entitled.  The  main  qaestion  that  demands  onr  considera- 
tion in  this  cause  is  ;  Did  the  Court  of  Chancery  in  this  State 
.  have  jurisdiction  to  surcharge  and  falsify  the  sccoant  in  the 
manner  in  which  it  was  done  }  If  it  had,  we  see  no  error  in 
the  decree,  so  far  as  it  ascertained  that  the  defendant  Buokner 
was  indebted  to  the  estate  of  his  intestate  in  the  amount  ascer- 
tained in  the  decree.  To  show  that  the  court  had  no  authority 
or  jarisdiction  to  review  the  settlement  made  in  Ohio,  counsel 
for  appellant  cites  Voorheea  v.  Bank  of  United  States,  10  Pet. 
449  ;  FtMher  v.  liaaseit,  9  Leigh,  119,  Judge  Tucker's  Opinion, 
131 ;  Cox  V.  Thomas'  Adm^x,  9  Gratt.  323,  Judge  Allen's  Opin- 
ion, 335,  326 ;  Oihaon  v.  Beckham,  16  Gratt.  321 ;  Lancaster 
v.  WUson,  27  Gratt.  621 ;  Hall  v.  Hall,  12  W.  Ta.  1. 

Voorhees  v.  Bank  of  United  Staiet,  was  an  action  of  eject- 
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ment,  which  was  tried  in  the  circait  court  of  the  TTnited  States 
for  the  district  of  Ohio  ;  and  open  the  trial  the  v&liditj  of  an 
attachment  isened  by  the  State  conrt,  and  under  which  the  land 
was  sold,  was  questioned.  The  Supreme  Court  says;  "This 
was  the  judgment  of  a  conrt  of  competent  jurisdiction  on  all 
the  acts  preceding  the  sale,  affirming  their  validity  in  the  same 
manner  as  the  judgment  had  affirmed  the  existence  of  a  debt. 
There  ia  no  principle  of  law  better  settled,  than  that  every  act 
of  a  court  of  competeot  jurisdiction  eball  be  presumed  to  have 
been  right,  until  the  contrary  appears." 

In  FUker  ▼.  £astett,  it  was  held,  that  where  a  county  or 
corporation  court  grants  administration  of  the  estate  of  a  foi^ 
dgner,  who  died  abroad,  and  who  had  no  residence  in  the 
county,  or  corporation  at  the  time  of  his  death,  and  had  no 
estate  of  any  kind  there,  so  that  in  truth  the  state  of  facts  is 
not  sncli  as  to  give  the  court  jurisdiction  to  grant  administra- 
tion in  the  particular  case  according  to  the  provisions  of  the 
statute,  such  a  grant  of  adminiatnition  is  not  void  but  only  a 
voidable  act,  and  therefore  rightful  acts  of  and  fair  dealings 
with  the  administrator,  consummated  before  his  administration 
is  revoked  or  superseded,  cannot  be  impeaL'hed. 

In  Cox  V.  Thamai  Adm'x,  9  Gratt.  323,  it  was  held,  that  a 
judgment  of  a  circuit  court,  upon  a  notice  and  motion  in  favor 
of  a  creditor,  against  a  high  sheriff  or  his  administratrix,  for 
the  default  of  his  deputy  in  not  paying  over  money  collected 
on  an  execntion,  which  issued  from  a  county  court,  is  conclu- 
sive of  the  jurisdiction  of  the  conrt,  unless  reversed  on  appeal ; 
and  its  validity  cannot  be  called  into  question  by  the  deputy  or 
his  sureties,  on  a  motion  by  the  high  sherifE  or  his  administrar 
trix  against  them,  founded  on  said  judgment. 

In  Gihaon  v.  BeehJutm,  16  Oratt.  321,  it  was  held,  that 
where  a  court  has  cognizance  of  the  subject-matter,  its  judg- 
ment, though  it  may  be  erroneous,  is  not  void.  It  is  binding 
until  it  is  set  aside  or  reversed,  and  cannot  be  questioned 
incidentally,  acts  done  and  bonds  taken  under  it  binding  the 
obligors. 

In  LtmijoaUr  v.  Wilton,  it  was  held,  that  a  judgment  of  a 
court  of  record  could  not  be  impeached  in  another  action,  ex* 
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eept  for  want  of  jurisdiction  in  the  conrt,  or  fraud  in  the  par- 
ties or  aotors  in  it. 

In  SaU  T.  SaU,  it  was  held,  that  where  a  judgment  or  de- 
cree of  a  court  of  general  civil  jurisdiction  is  offered  in  evidence 
collaterally  in  another  suit,  its  validity  cannot  be  questioneii 
for  errors  which  do  not  affect  the  jurisdiction  of  the  court. 
The  connsel  also  relies  on  the  following  authorities :  Yaughn 
v.  Northop,  15  Pet.  1 ;  McLean  v.  Meek,  18  How.  16 ;  WUhint 
v.  Ellelt,  9  Wall.  740  ;  Andrmos  v.  Avory,  14  Gratt.  (Judge 
Moncure's  opinion),  239-249  ;  Whart.  Con.  L.  666  et  seq.;  2 
Kent's  Comm.  421-429  ;  Story's  Eq.  PI.  179. 

In  Vdiiffhn  r.  Northop,  it  was  held,  that  every  grant  of  ad- 
minietration  is  strictly  confined  in  its  authority  and  operation 
to  the  limits  of  the  territory  of  the  government  which  grants 
it,  and  does  not  dejure  extend  to  other  countries.  It  cannot 
confer,  as  a  matter  of  right,  any  authority  to  collect  assets  of 
the  deceased  in  any  other  State ;  and  whatever  operation  i» 
allowed  to  it,  beyond  the  original  territory  of  the  grant,  is  a 
mere  matter  of  courtesy,  which  every  nation  is  at  liberty  to 
yield  or  to  withhold  according  to  its  own  policy  and  pleasure 
with  reference  to  its  own  institutions  and  the  interests  of  its 
own  citizens. 

In  McLean  v.  Meek,  18  How.  16,  it  was  held,  that  the  rec- 
ord of  a  debt  against  an  administrator  in  oar  State,  is  not  suffi- 
cient evidence  of  the  debt  against  the  same  administrator,  of 
the  same  estate,  in  another  State. 

In  Wilkina  v.  Ellett,  9  Wall.  740,  it  was  held,  that  a  volun- 
tary payment  of  a  debt  to  a  foreign  administrator  was  good  as 
against  the  claim  of  an  adtninistrator  duly  appointed  at  the 
domioilof  the  debtor,  in  which  last  place  the  debt  was  paid; 
there  having  been  no  creditors  of  the  intestate  lu  this  last  place, 
nor  any  persons  there  entitled  as  distributees. 

In  Andrews  v.  Avory,  14  Gratt.  229,  it  was  held,  that 
where  an  administrator  appointed  in  Virginia,  whose  intestate 
lived  and  died  in  North  Carolina,  and  left  no  estate  in  Yir- 
ginia,  went  to  North  Carolina  and,  without  qualifying,  there 
took  possession  of  the  assets  and  brought  them  bat^  to  Yir- 
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ginift,  his  Bureties  in  Yirginia  were  liable  for  his  faithfnl  ad- 
miuiBtratioD  of  these  assets. 

It  ie  not  necessary  to  refer  to  the  other  aotborities  cited. 

While  not  disputing  the  correctness  of  the  principles  laid 
down  in  the  foregoing  decisions,  the  coansel  for  appellees  in- 
aists  that  the;  do  not  cover  the  case  made  by  the  bill,  aod 
have  no  application  to  a  case  like  the  one  at  bar,  and  he 
cites  a  number  of  pertinent  cases,  which  we  will  proceed  to 
review. 

If  there  is  no  relief  in  a  case  like  the  one  before  ns,  witbont 
going  to  the  State  of  Ohio,  to  purge  a  settlement  of  a  confessed, 
as  he  thinks,  f  rand  npon  the  distribatees  of  his  intestate's  es- 
tate, it  would  be  inconvenient,  to  say  the  least.  The  principle 
is  well  settled,  that  the  «z  parts  settlement  of  a  fiduciary  is 
only  prima  faeie  correct,  and  parties  interested  may  file  a  bill 
to  surcharge  and  falsify  the  acconnt  so  settled.  {Anderwn  v. 
FotB,  2  H.  &  M.  381 ;  PreOon  v.  Oreaeom,  4  Munf.  110 ;  JTew- 
ion  V.  Poole,  13  Leigh,  113;  Pwle  v.  Sickle,  ft  Gratt.  48T; 
Coriin  v.  MilU,  1ft  Gratt.  488 ;  Shigart  v.  Thompson,  10 
Leigh,  484;  MeGuire  v.  WrigfU,  18  W.  Ta.  507.)  Upon  this 
qsesttott  there  is  no  donbt,  and  it  will  be  borne  in  mind  that 
the  partial  and  final  settlements  made  by  the  defendant  Buck- 
ner  before  the  Probate  Court  of  Yintou  county,  Ohio,  like  set- 
tlements made  under  our  statute  before  a  commiseiooer,  are  as 
parte  settlements,  and  nothing  more. 

Id  Diekerson  v.  Hoomet^  Adm^r,  8  Gratt.  410,  Moncure,  J., 
in  delivering  the  opinion  of  the  court,  said :  "  The  question  is, 
whether  the  land  descended  to  them  in  Kentucky  is  assets,  and 
whether  tbey  ongbt  to  be  bound  for  the  valne  of  said  land  de- 
scended to  diem,  at  least  to  the  extent  to  which  it  actually 
came  to  their  hands.  I  think  this  question  should  be  answered 
in  the  affirmative.  It  is  undoabtedly  tme,  that  real  estate  or 
immovable  property  is  exclusively  subject  to  the  laws  of  the 
'  government  within-  whose  territory  it  is  situate,  and  that  no 
writ  of  sequestration  or  execution,  or  any  order,  jndgment  or 
decree  of  a  foreign  court,  can  be  enforced  against  it.  But  I 
think  it  no  less  true,  that  equity,  as  it  acts  primarily  in  per- 
tonam,  and  not  merely  in  rem,  may,  where  a  person  against 
Voum.— 6 
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whom  relief  is  eoaght  is  within  the  jDrisdiction,  make  a  de- 
cree upon  the  groand  of  a  contract  or  any  eqaity^  BnlmistiDg 
between  the  parties  respecting  property  sitaated  oat  of  the 
jnriBdiction." 

In  Powell  V.  Stration,  11  Gratt,,  it  was  held,  ander  the  cir- 
cnmstances,  that  a  person  who  had  qaalifled  as  administrator 
of  an  estate  in  MiasiBsippi,  should  be  held  in  Virginia  to  ac- 
count for  his  administration. 

Marshall,  0.  J.,  in  Maggie  v.  Wattt,  6  Cranch,  158,  eaid : 
"  This  suit  haring  been  originally  inetitnted  in  the  conrt  of 
Eentacky,  for  the  purpose  of  obtaining  a  conveyance  for  lands 
lying  in  the  State  of  Ohio,  an  objection  is  made  by  the  plaint- 
iff in  error,  who  was  the  defendant  below,  to  the  juriadiction 
of  the  court,  by  which  the  decree  was  rendered.  Taking  into 
view  the  character  of  the  soit  in  chancery  brought  to  establish 
a  prior  title  originating  under  the  land  law  of  VirgiBia  agunst 
a  person  claiming  under  a  senior  patent,  considering  it  as  a  sub- 
stitute for  a  c(veeat  introduced  by  the  peculiar  circumstances 
attending  these  titles,  this  court  is  of  opinion,  that  there  is 
mach  reason  for  considering  it  aB*a  local  action,  and  for  con- 
fining it  to  the  conrt  sitting  within  the  State  in  which  the 
lands  lie.  Was  this  cause,  therefore,  to  be  considered  as  in- 
volving a  naked  question  of  title  %  Were  it,  for  example,  a 
contract  between  Watts  and  Powell,  the  jurisdiction  of  the 
circuit  court'  of  Kentucky  would  not  be  sustained.  But  where 
the  question  changes  its  character,  where  the  defendant  in  the 
original  action  is  liable  to  the  plaintiff,  either  in  consequence 
of  contract,  or  as  -tmatee,  or  as  the  holder  of  a  legal  title  ac- 
quired by  any  species  of  mala  Jides  practiced  on  tlie  plaintiff, 
the  principles  of  equity  give  a  court  jurisdiction,  wherever  the 
person  may  be  found,  and  the  circumstances,  that  a  question  of 
title  may  be  involved  in  the  inquiry,  and  may  even  constitnte 
tlie  essential  point,  on  which  the  case  depends,  does  not  seem 
sufficient  to  arrest  that  jurisdiction." 

In  TungiaU  v.  PoUard'a  Adm'r,  11  Leigh,  1,  it  waa  held, 
that  an  executor  having  taking  probate  of  a  testator's  will  and 
letters  testamentaty  in  England,  and  collected  the  assets  of  tes- 
tator's estate  there  and  brought  them  with  him  into  Yit^nia, 
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bnt  having  never  qualified  as  executor  in  Yirgiais,  is  liable  to 
be  Baed  by  the  legatees  in  the  Court  of  Chajicery  in  Yirginia 
for  an  account  of  his  administration  and  for  the  legacies  tliat 
remaia  unpaid.  After  au  elaborate  review  of  the  authorities, 
Tucker,  President,  says :  "  Upon  a  full  review  of  the  whole 
Bubject  I  am  of  opinion,  that  justice,  convenience  and  necessity 
require  a  recognition  of  the  right  to  sue  an  executor  who  has 
qualified  abroad,  if  he  comes  within  the  jurifidlction  brinfpng 
the  assets  with  him  ;  and  no  authority  snstidus  the  contrary 
propoflition." 

In  McNamara  v.  Dwyer,  7  Payne,  239,  it  was  held,  that 
the  Conrt  of  Chaucery  has  jurisdiction  to  compel  a  foreign  ex- 
ecutor or  administrator  to  account  for  the  trust  funds,  which 
he  received  abroad  and  brought  with  him  into  this  State  ;  and 
that,  too,  without  taking  out  letters  of  administration  on  the 
estate  of  the  decedent  here.  Boe  also  Campbell,  AdnCr  v.  Ttm- 
«y,  Bir,  1  Cow.  64  ;  Brown  v.  Brown,  i  Ed.  Ch.  343  ;  Gu- 
lick,  AdrrCr  v.  Gvlwk,  33  Barb.  92. 

The  element  of  fraud  comes  into  the  case  at  bar  and  relieves 
it  of  mnch  of  the  difficulty  that  might  otherwise  surround  it. 
A  judgment  or  decree,  either  foreign  or  domestic,  fraudulently 
obtained,  may  be  set  aside,  and  much  more  easily  a  fraudulent 
e»  parte  settlement  of  a  fiduciary.  (2  J.  J,  Marsh.  405 ;  Lazier 
v.  WeateoU,  26  N.  Y.  146  ;  Lancaster  v.  Wilson,  27  Gratt.  624 ; 
Boulton  V.  Scotl^a  Adm'r,  2  Green  [N.  J.],  231.)  In  such  a 
case  it  is  not  necessary  for  such  purpose  to  go  to  the  State, 
where  the  party  fraudulently  obtained  the  decree,  but  such  suit 
may  be  properly  brought  where  the  party  .resides.  It  is  ex- 
pressly charged  in  the  bill,  that  the  defendant,  Kobert  Buck- 
ner,  falsely  and  fraudulerfrly  represented  to  the  Probate  Court 
of  Yinton  coanty,  Ohio,  that  he  had  accounted  for  the  balance 
of  the  poreliasc-moQey  due  from  E.  A.  Byrd,  in  a  settlement 
which  he  had  made  in  West  Yirginia,  and  that  ho  imposed 
npon  said  court  a  false  receipt  for  the  $500,  for  which  he  there 
received  credit  for  that  sum  as  having  been  paid  to  the  widow, 
Mary  Leach.  These  charges  in  the  bill  he  does  not  controvert, 
and  for  the  purposes  of  this  suit  they  most  be  taken  as  true, 
although  be  was  Bpecially  called  upon  in  the  bill  for  a  discov- 
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erj,  sad  after  ampU  opportunity  had,  lie  fails  to  answer  the 
bill,  and  pTit  the  plaintiffs  on  proof  of  the  chaii^efl  of  frand 
explicitly  made  against  liim.  It  thns  appears,  that  he  weot  to 
Ohio  and  fraudulently  imposed  a  false  settlement  upoB  the 
Probate  Court  of  Vinton  county,  Ohio,  and  by  said  false  and 
frandolent  settlement  broaght  the  estate  there  in  debt  to  him 
over  $1,700,  and  then  with  his  ill-gotten  gains  came  back  to 
West  Yirginia,  where  not  only  himself  but  a  number  of  the 
plaiotiffs  live,  and  where  he  had  been  appointed  and  qualified 
as  administrator  of  the  estate  of  bis  intestate,  and  went  before 
a  commissioner  and  charged  this  false  balance,  so  falsely  and 
fraudulently  obtained  in  Ohio  against  the  estate,  and  then  cool- 
ly folds  his  brms,  refuses  to  answer  the  charges  made  against 
him,  and  says :  "  Too  can't  inquire  here  into  my  settlement 
made  in  Ohio." 

Fraud  vitiates  everything  it  tonohes ;  and  a  party  guilty 
of  frand  cannot  claim  protection  here  because  his  fraud  was 
committed  in  another  State.  The  court  had  jurisdiction  and 
had  a  right  to  snrcliarge  and  falsify  the  account  settled  before 
commissioner  Shaw,  and  in  doing  so  show  that  the  balance  of 
over  {1,700  falsely  and  fraudulently  obtained  before  the  Pro- 
bate Court  of  Ohio  was  false,  and  to  show  what  he  should  have 
charged  himself  with  there,  and  what  he  should  have  credited 
himself  with  there  as  charged  in  the  bill,  in  order  to  see  what 
should  have  been  the  balance  there,  and  what  should  be  the 
state  of  the  account  here.  This  was  done  and  properly  done  in 
this  suit,  and  the  amount  of  the  administrator's  indebtedneea 
to  the  estate,  when  the  account  was  corrected  according  to  the 
hill  and  proofs,  was  ascertained.  The  defendant  Buckner 
being  an  ancillary  as  well  as  domiciliary  administrator,  there 
can  be  no  doubt  aboat  the  correctness  of  the  position  we  have 
assumed. 

Was  it  error  to  decree  that  the  whole  of  the  indebtednew 
of  the  defendant  should  be  paid  to  the  plaintiff )  It  is  insisted 
by  counsel  for  appellees,  that  if  it  was  an  error  it  will  not  jus- 
tify a  reversal  of  the  decree,  but  the  decree  in  that  case  should 
be  corrected  and  affirmed ;  and  he  cites  the  following  antbori- 
ties :   Sealt/  v.  Men^ee,  10  W.  Va.  783 ;  BicAarda  v.  Fishery 
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8  W.  Va.  55  ;  EanAUy  v.'Snodgrass,  9  Leigb,  484 ;  Mott  v. 
Carter,  26  Gratt.  127  ;  Oraham  v.  Pierce,  19  Gratt.  29.  But 
B0D6  of  theee  authorities  apply  to  a.  case  like  this.  It  does  not 
appear  in  the  record,  whether  the  heirs  ooght  each  to  receive 
an  equal  ahare  of  tliia  amount  or  not,  nor  what  amount  Back- 
ner  or  his  wife  ought  to  receive  therefrom.  By  an  exhibit 
filed  with  the  hill,  it  appears  that  a  number  of  the  plaintiffs 
owe  debts,  evidenced  by  notes,  to  the  estate,  which  may  liave 
been  and  probably  were  settled  in  another  manner,  but  it  is 
impossible  to  tell  from  the  record  as  it  now  is,  what  is  the  fact 
as  to  said  settlement.  We  cannot  correct  the  decree  and  affirm 
it  under  the  circumstaQoea  of  this  case. 

So  ^  as  said  decree  ordered  the  whole  of  said  sum  of 
money  to  be  paid  to  the  plaintiff,  it  is  erroneous  and  most  be 
reversed  with  costs  to  the  appellant,  to  be  paid  by  the  appel- 
lees other  than  Lonisa  Buckner  and  the  anknown  heirs  of  John 
Leach ;  and  in  all  other  respects  said  decree  is  affirmed  and  this 
cause  is  remanded  to  the  cironit  conrt  of  Wood  county,  with 
instmctions  to  cause  proper  distribution  to  be  made  of  said  enm 
of  money  to  those  entitled  thereto,  and  in  the  proportion  to 
which  they  may  be  thereto  entitled. 

Judges  Hatvond  and  Gbbkh  concarred. 

Decree  reversed  in  part.    Oaase  remanded. 


Plood  r«.  Pjuooff. 

[79  Eeotnok;,  607.] 


EhOWLEDOB    BT    eUBSOBIBOTO   WrrSSSSBB  TOAT   PAFSB  ATTBSTED 
IS  A  WELL. — SlOHINO   AT   "  EOT}  OB  CLOSS  "    OF   Wlli. 


fi  requiring  that  the  testator*!  gi|piatitre  to  his  will  be  placed  at  the  "  end 
•e  thereof,"  la  oomplied  with,  although  it  preoedea  the  date. 
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E.  E.  McKay,  Lam  dk  HarritoA  and  W.  Lindaay,  for  ap- 
pellanta. 

Ooodtoe,  Bdberta  db  Eumphrey  and  Barret  <6  Brown,  for 
appellees. 

HiNEa,  J.  Richtird  J.  Ueber,  in  1873,  execated  a  vill,  di- 
viding hie  property  between  tbe  parties  to  this  action,  none  of 
whom  are  related  to  him,  and  in  1877,  he  execated  a  codicil  re- 
voking all  deviees  to  appellants,  and  died  within  about  two 
years  thereafter.  The  will  was  admitted  to  probate  witbont 
objection,  hot  tbe  probate  of  the  codicil  was  opposed  hy  ap- 
pellants  on  the  ground  of  incapacity  and  nndne  infliieDce,  and 
from  a  verdict  and  judgment  against  them  tliey  appeal. 

The  codicil  reads  as  foUowB : 

"  I,  Kicbard  J.  Usher,  of  Lonisville,  Ky.,  do  make  this  my 
codicil,  confirming  my  last  will,  and  do  hereby  revoke  all 
danses  in  saicT  will  or  previonB  codicil  bequeathing  or  leaving 
anything  to  Michael  Flood,  or  any  of  his  children  or  connec- 
tion. BlOHABD  J.   USHEB. 

"  G^EOBOB   HoWABD, 

"  Hbnbt  Dbppbn,  Jb., 

"  LoriBTiLLB,  Ky.,  April  3d,  1877," 

The  testimony  of  the  snbecribing  witnesses,  Howard  and 
Deppen,  is  to  the  effect  that  they  were  called  upon,  in  tbe  of- 
fice of  Pragoff,  one  of  the  devisees,  to  witness  the  signature  of 
Bichard  J.  Usher  to  the  paper  offered  as  a  codicil,  and  that  each 
of  them,  at  the  request  of  tlBher,  signed  the  paper  in  his  pres- 
ence, and  in  the  presence  of  Fragoff,  Usher  having  signed  his 
name  in  their  presence  previous  thereto,  and  that  neither  of 
the  deponents  saw  ai\y  writing  above  the  signatore  of  Ushw, 
and  that  they  did  not  know  what  preceded  tbe  signature, 
whether  it  was  a  vdll  or  not,  because  they  say  that  whatever 
writing,  if  any,  there  may  have  been,  was  concealed  by  the 
paper  being  folded  down  over  it,  or  by  reason  of  its  being  con- 
cealed by  a  blotter.  The  subscribing  witn^sea  farther  state 
that  Usher  was  of  sound  mind  at  the  time  they  subscribed  the 
will.    The  testimony  of  Pragoff  is  that  he  wrote  the  codicil  at 
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the  reqaeat  of  TlBher,  and  .that  the  paper  presented  is  the  one 
signed  in  his  presence  b;  Usher  and  the  attesting  witneseea, 
and  was  by  the  witness,  after  execution,  handed  to  the  testa- 
tor. 

Upon  the  record  the  following  inqniries  arise,  the  consider- 
ation of  which  will  sufficiently  indicate  the  objections  of  coun- 
sel for  appellants  to  the  roling  of  the  court  below ; 

Jfirst.  is  it  necessary  for  a  testator  to  acquaint  the  wit- 
nesses to  his  will  or  codicil  with  the  fact*  that  it  is  a  will  or 
codicil! 

Second.  What  is  a  sufficient  signing  of  a  will ! 

Third.  Who  are  competent  to  testify  on  an  application  to 
probate  a  will  \ 

Fourth.  Are  the  instmctions  given  a  correct  exposition  of 
the  law  t 

In  reference  to  the  first  and  second  inquiries,  it  is  proper 
to  consider  the  following  provisions  of  the  General  Statutes  : 

"Kowill  shall  be  valid  unless  it  is  in  writing,  with  the 
Dame  of  the  testator  gubacHhed  thereto  hy  himself,-  or  by  same 
ether  person  in  hia  presence,  and  by  his  direction  ;  and  more- 
over, if  not  wholly  written  by  the  testator,  the  subscription 
shall  be  made  or  the  will  acknowledged  by  him  in  the  pres- 
ence of  at  least  two  credible  witnesses,  who  shall  subscribe  the 
will  with  their  names  iu  the  presence  of  the  testator."  (Sec.  S, 
chap.  113.J 

"  When  the  law  requires  any  writing  to  be  signed  by  a 
party  thereto,  it  shall  not  be  deemed  to  be  signed  unless  the 
signature  be  subscribed  at  the  end  or  close  of  such  writing." 
(Sec  26,  chap.  21.) 

Ab  to  the  attestation,  the  statute  appears  to  have  been  lit- 
erally complied  with,  but  it  is  contended  for  appellants  that  a 
literal  compliance  ie  not  enough  ;  that  tBere  arises,  by  neces- 
sary implication  from  the  language  used,  a  further  requisite  to 
a  valid  execution,  and  that  is  that  the  subscribing  witnesses 
must  know  that  they  are  aabscribing  the  will  of  the  person 
whose  signature  they  attest,  or  they  must  be  informed  by  him 
that  it  ia  his  will  wliich  they  subscribe.  This,  we  think,  is  not 
requited.    The  legislature  has  prescribed  such  formalities  as  it 
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deemed  proper,  and  we  onght  not  to  add  to  these  formalities 
by  constructioD,  eepecially  vhen  the  efficacy  of  the  eonstnictive 
requirement  depends  Bolelj  upon  the  memory  of  the  subscrib- 
ing  witneee.  After  any  conBiderable  lapse  of  time,  the  witness 
who  conld  remember  the  circnmetances  connected  with  his  sab- 
Bcription  to  the  paper,  so  as  to  be  able  to  state  that  the  person, 
whose  signature  he  was  called  to  attest,  declared  that  the  paper 
signed  was  a  will,  might  justly  be  subjected  to  the  suspicion  of 
fabrication,  one  of  -the  principal  things  against  which  the  for- 
malities ^cifically  prescribed  were  designed  to  guard.  It  would 
he  as  reRBonable  to  suppose  that  the  legislature  intended  to  re- 
quire that  the  subscribing  witness  should  know  that  the  paper 
was  a  will  by  reading  it  or  by  having  it  read  to  him,  some- 
thing that  this  court  has  repeatedly  held  not  essential.  {Hig- 
dm'8  Wm,  6  J.  J.  M.  445.) 

These  rulings  show  the  understanding  of  the  court  to  be 
that  the  attestation  is  *of  the  genuineness  of  the  signature  of 
the  testator,  and  not  of  the  contents  of  the  paper.  If,  then, 
the  witness  is  not  required  to  know  the  contents  of  the  paper, 
which  could  only  be  known  to  him  by  such  inspection,  what 
beneficial  end  is  attained  by  requiring  him  to  state  that-the 
testator  declared  the  writing  to  be  his  will,  or  that  the  signa- 
ture atteeted  is  to  his  will )  But  it  is  insisted  that  the  paper 
may  have  been  blank,  and  the  writing  above  the  signature 
thereafter  made,  in  which  case  there  would  not  be  a  compli- 
ance  with  the  reqairements  of  the  statute.  Such  might  be  the 
case  as  well  when  the  declaration  is  made  that  the  paper  con- 
tains a  will  as  when  there  was  no  such  declaration ;  for  it  is 
not  to  be  supposed  that  the  paper  was  blank,  for  in  that  case 
the  signing  would  be  meaningless,  unless  the  person  whose 
signature  is  attested  contemplates  a  fraud,  which  could  as  well 
be  accomplished  by  a'declaration  that  there  was  writing  on  the 
paper  above  the  signature,  and  that  the  writing  was  a  wiH 
The  person  making  the  paper,  being  of  sonnd  mind,  it  is  not 
to  be  presumed  that  he  is  doing  a  vain  or  foolish  thing  in  re- 
quiring the  attestation,  or  that  he  contemplates  a  fraud,  so  that 
when  the  paper  is  presented  for  probate,  and  it  appears  upon 
its  face  to  be  a  will  or  codicil  iu  regular  form,  without  any 
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marks  of  alteratioo  or  other  BQSpicioas  indicatioDB,  the  pre- 
BomptioD  is  that  the  writing  was  on  the  paper  when  aigned, 
and  that  the  testator  knew  its  contents.  In  sach  case  the  bur- 
den is  on  the  contestants  to  show  fraud,  incapacity,  or  undue 
influence.  In,  fact,  it  is  not  ordinarily  necessary  that  the  pro- 
ponnders  slionld  show,  a^  they  did  by  the  attesting  witDesses, 
that  the  testator  was  of  sound  mind,  provided  the  ststutoiy 
Tequiremants  were  complied  with,  and  there  is  nothing  in  tiie 
paper  when  presented  which  is  irrational  or  inconsistent. 
Then  the  burden  shifts  to  the  contestants.  {Milton  t.  HwU«r, 
18  Bosh,  163.) 

It  is  insisted,  however,  that  the  presumption  of  capacity 
and  volition  in  the  execution  of  the  paper  is  destroyed  by 
the  fact  that  it  appears  to  have  been  written  by  one  who 
derives  a  benefit  from  its  provisions.  Conceding  this  to  be  the 
correct  rule,  its  only  effect  was  to  require  the  propounders  to 
volition  and  capacity,  which  was  sufBciently  done.  (Bigelow 
on  Fraud,  p.  12T.) 

Ab  to  whether  the  sabscribing  witness  most  know  that  the 
paper  signed  by  him  is  a  will,  or  whether  it  mnst  be  so  de- 
clared to  be  by  the  testator,  has  never  arisen  in  this  State ;  bnt 
in  other  States  and  under  similar  statutes  it  has  been  held  that 
neither  is  necessary,  and  that  it  is  not  required  that  the  wit- 
nesses should  see  any  writing  on  the  paper. 

In  the  case  of  OAome  r.  CooJc,  11  Cashing,  633,  when  the 
testator  did  not  declare  the  paper  to  be  a  will,  and  neither  of 
the  attesting  witnesses  knew  or  suspected  the  nature  of  the 
instrument,  the  attestation  was  held  sntficient.  {Ela,  eto.  v. 
Edward$,  16  G^ray,  92.)  It  is  trne  that  in  these  cases  the  wills 
admitted  to  probate  were  holographic;  bnt  this  fact  was  re- 
ferred to  in  the  opinions  for  the  purpose  only  of  showing  that 
the.  testator  knew  that  ho  was  making  a  will,  a  fact  that  ia  sat- 
isfactorily shown  in  this  case  by  other  evidence. 

In  the  case  of  Brown  v.  McAllister,  34  Indiana,  375,  the 
will  was  written  by  another  than  the  testatrix,  and  while  the 
paper  was  so  folded  as  to  conceal  the  writing,  the  witnesses,  at 
the  request  of  the  testatrix,  subscribed  their  names  without 
knowing  the  character  of  the  writing,  and  there  was  no  de- 
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claratioD  by  the  teetatrix  or  any  one  else  bb  to  whether  there 
vae  any  writing  on  the  paper  other  than  the  signatnre  of  the 
testatrix,  and  no  statement  as  to  the  object  in  reqneatiDg  the 
witneseee  to  attest  the  signature.  It  was  held  that  the  Btatu- 
tory  requirements  had  been  complied  with. 

Such  also  are  the  raliogs  of  the  English  coarts  upon  a 
statate  eeeentially  the  same  as  the  statnte  of  this  State,  it 
having  been  held  in  one  case  at  least  that  the  attestation  was 
good  where  the  witness  bad  been  deceived,  and  led  by  the 
testator  to  believe  that  the  writing  snbscriijed  was  a  deed,  and 
in  another  where  the -writing  was  concealed.  (Bacon's  Abridg- 
ment, vol.  10,  pages  494  and  502,  title  Wills  and  TeetameQla ; 
7  Bingham,  457,  Wright  v.  Wright.) 

In  oar  opinion  it  is  not  necessary,  tinder  the  facts  of  this 
case,  that  the  subscribing  witnesses  should  have  been  told  that 
the  •pspet  signed  was  a  will,  or  that  they  should  know  the 
character  of  the  paper,  or  in  fact  that  there  was  any  writing, 
other  than  the  signatures,  on  the  paper  at  the  time  they  sub- 
scribed it. 

As  to  the  second  question  snggeeted,  it  is  insisted  by  appel- 
lants' counsel  that  as  the  words  and  tignres  "LouiBville,  Ey., 
April  3d,  1877,"  follow  the  signatures  of  the  testator  and  of 
the  witnesses,  the  paper  was  not  signed  at  the  "  end  or  close 
thereof,"  as  required  by  the  statute. 

This  position  is  nntenable.  Neither  the  date  nor  the  name 
of  the  place  of  making  the  will  is,  in  this  case,  a  part  of  the 
will.  The  date  to  a  will  or  codicil  is  immaterial  in  all  cases. 
It  may  be  established  by  oral  evidence  in  contradiction  to  the 
written  date  embodied  in  the  writing.  While  it  is  conceded 
by  counsel  that  ordinarily  the  date  is  immaterial,  it  is  insisted 
that  the  eircnmstance  that  the  testator  had  made  several  wills 
during  his  lifetime  constitated  this  an  exception  to  the  mle, 
as  it  is  important  that  the  codicil  appear  to  hare  been  written 
subsequent  to  the  will  probated  in  order  to  affect  it.  This 
does  not  appear  to  us  to  be  an  exception  to  the  rule  that  the 
date  is  not  an  essential  part  of  the  will ;  hot  the  fact  that 
several  wills  were  made  rendered  it  proper  that  it  should  be 
established  in  some  way  that  the  codicil  was  executed  sabse- 


.vGoogIc 


FLOOD  T.  PRAOOFF.  76 

qnent  to  the  will  admitted  to  probate,  vhicb  wae  done  hj  one 
of  the  witnessea,  who  Bt&teB  that  he  Babecribed  the  codicil  some 
time  in  the  year  1877,  while  the  will  admitted  to  probate  was 
executed  in  1 873.  The  circumstances  of  each  caee  must  deter- 
mine the  importance  of  the  date  of  ezecntion  of  s  will  or 
codicil,  and  when  it  becomes  the  dat;  of  the  proponnders  to 
fix  the  date  of  execntion,  it  may  be  done  in  the  same  way  that 
the  time  of  any  other  tiansaction  is  established — by  the  writing 
itself,  or  by  extraneous  proof. 

On  the  third  point  suggested,  it  is  insisted  that  the  court 
erred  in  permittiDg  Pragoff,  one  of  the  devisees,  to  state  that 
after  the  execution  of  the  codicil  he  handed  it  to  the  testator, 
and  that  as  some  of  the  contestants  were  infants  under  four- 
teen years  of  age,  and  the  statement  of  the  witnesses  was  "  con- 
cerning an  act  done  by,  and  a  transaction  with,  the  decedent," 
it  was  in  violation  of  the  provisions  of  section  606  of  the  Civil 
Code. 

Section  605  of  the  Code  provides  that  every  person,  sub- 
ject to  the  modifications  contained  in  section  606,  shall  be 
competent  to  testify  for  himself  or  another.  Subsection  2  of 
section  606  reads : 

"  No  person  shall  testify  for  himself  concerning  any  verbal 
statement  of,  or  any  transaction  with,  or  any  act  done  or 
omitted  to  be  done  by,  an  infant  under  fourteen  years  of  age, 
or  one  who  is  of  ansonnd  mind  or  dead  when  the  testimony  is 
oSered  to  be  given,  except  for  the  pnrpose  and  to  the  extent 
of  affecting  one  who  is  living,  and  who,  when  over  foarteen 
years  of  age  and  of  eonnd  mind,  heard  such  statement,  or  was 
present  when  such  transaction  took  place,  or  when  such  act 
was  done  or  omitted." 

We  think  the  evidence  offered  was  competent,  the  object 
of  the  statute  evidently  being  to  remove  the  common  law 
ground  of  incompetency  on  account  of  interest,  and  the  excep- 
tions contained  in  the  statute  being  introduced  to  secure 
equality,  as  said  by  this  court  in  Hardin's  Adm^r  v.  Taylor, 
7S  Ky.  596.  Any  other  construction  would  operate  in  a  con- 
test on  the  probate  of  a  will  to  exclude  the  evidence  of  one 
interested  as  to  any  statement  made  by  the  testator  in  the 
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abseDce  of  one  haviag  or  claiming  a  coDflioting  interest,  or 
wbea  the  person  having  or  claiming  sncb  interest  is  ander 
fourteen  years  of  age.  Snch  a  reealt  was  clearly  not  con- 
templated, and  the  mamfeat  object  being  to  remove  all  objeo- 
tioD  to  competency  on  the  groand  of  interest  and  to  secure 
equality,  any  exception  insisted  npon  under  the  statute  ought 
to  be  made  to  dearly  appear,  and  ought  not  to  be  established 
by  a  donbtfnl  or  strained  constmction.  Similar  statutes  in 
other  States  have  been  so  oonatmed,  and,  ae  said  in  Wharton 
on  Evidence,  section  464,  they  are  remedial,  and  their  opera- 
tion will  not  be  limited  by  a  technical  closenras  of  construc- 
tion. The  exception  is  properly  applied  when  the  person 
offering  to  testify  is  seeking  to  establish  against  the  decedent 
a  liability  to  himself,  and  through  the  claim  thus  established 
to  reach  the  estate.  In  SQch  cases  there  is  no  equality.  There 
is  no  mataality,  and  there  ought  not,  therefore,  to  be  any 
admiBsibility;  one  litigant  being  silenced  by  death,  the  otiier 
ought  to  be  silenced  by  law.  (Wharton  on  Evidence,  sec.  466.) 
Bat  in  cases  like  the  one  under  consideration  there  is  no  such 
inequality.  The  several  claimants  of  the  estate  are  on  an 
equal  footing,  and  there  is  perfect  mutuality  and  equality  so 
far  as  opportunity  and  the  right  to  testify  is  concerned ;  and 
that  snch  opportunity  and  right  is  sought  by  the  statute  is 
manifest  from  other  provisions.  For  instance,  by  subdivision 
0  of  subsection  2,  it  is  provided  that  the  witness  may  testify 
for  himself  when  the  decedent,  his  representative,  or  some 
one  interested  in  the  estate,  shall  have  testified  against  the 
witness  in  reference  to  any  statement  by,  or  transaction  with, 
the  decedent;  and  snbsection  3  provides  that  no  one  shall 
testify  against  one  who  is  before  the  court  by  constructive 
process  only. 

As  to  the  fourth  point,  it  is  objected  that  the  court  below 
erred  in  giving  iostrnction  "  C,"  because  it  is  in  conflict  with 
instruction  number  three,  which  was  given  at  the  instance  of 
appellants,  and  which  they  claim  embodies  the  law, 

Instmction  "  C  "  is  as  follows : 

"  If  the  jnry  believe  from  the  evidence  that  R.  J.  Uaher 
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rigoad  thepaper'B'  (theeodioil),tluB  is  j>r»nia^a^  evidence 
tbat  he  knew  ita  contents  before  each  signing." 

Instrnction  nnmbcr  three  referred  to  is  as  follows : 

*'  That  from  the  eigniog  of  a  last  will  and  teBtament  by  a 
testator,  the  presDinption  ordinarily  is  that  he  knew  its  con- 
tents; bnt  in  the  case  at  bar,  if  the  jnry  believe  from  the 
evidence  that  the  paper  marked  '  B,'  except  Bignatnres  thereto 
attached,  was  written  by  Wm.  Francis  Fragofi,  and  that  he 
and  his  children  were  devisees  and  took  benefits  nnder  said 
paper,  tbeu  this  presnmption  is  repelled,  and  unless  they  find 
from  additional  evidence  tbat  said  paper  -B'  expressed  the 
intentions  of  said  Usher,  or  that  he  knew  its  contents,  they 
ehonld  find  said  paper  not  to  be  any  part  of  the  will  of  said 
Bichard  J.  Usher,  deceased." 

Without  stopping  to  inquire  whether  these  instructions,  or 
either  of  them,  even  abstractly,  present  the  law  correctly,  it  is 
enough  to  say  that  neither  should  have  been  given ;  bnt  as 
they  neutralize  each  other,  and  do  not  appear  to  have  been 
prejudicial  to- appellants,  we  will  not  reverse  for  this  error. 
These  instructions  ought  not  to  have  been  given,  becaase  they 
give  nndne  prominence  to  certain  portions  of  the  evidence, 
when  the  whole  of  it  ehonld  have  been  left  to  be  considered 
and  weighed  by  tbe  jury,  without  an  intimation  from  tbe  court 
as  to  the  weight  they  should  give  any  particular  portion  of  it. 
Contested  will  cases  are  to  be  tried  aa  any  other  case  in  which 
there  is  an  issue  of  fact  for  the  jury.  The  court  must  pass 
upon  the  admissibility  of  the  evidence  offered,  hut  when  it 
goes  to  the  jnry,  they  are  the  sole  judges  as  to  the  weight  they 
will  give  it.    {Stcfua'  £afr  v.  SAippen,  cfec,  13  Bnsh,  183.) 

Judgment  affirmed. 


Keeeultjr  of  knowledge  bjr  wHneuM  of  eontenti  of  will.  Tbe  rnle  of 
law  in  England,  prior  to  the  statute,  1  Vict.  c.  26,  was  clearlj  established 
tbat  a  witness  to  a  will  need  not  know  the  ctiaiacter  of  the  paper  be  at- 
tested, tbe  tbeoty  being  that  the  attertation  wu  to  the  ti^puUuTt,  not  to 
the  deeumaU  proposed  aa  a  will.  In  Wyndham  t.  Chetwjnd,  1  Bnrr.  *ai. 
Lord  Hansfteld  said, "  Suppose  the  witnesses  honest,  how  little  need  they 
know  I    They  do  not  know  tbe  contents ;  the;  need  not  be  b^^etber ;  the; 
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need  not  soe  the  testator  dgn;  if  he  acknowledges  his  hand  it  if  enffi- 
dent;  they  need  net  know  that  it  it  a  miV  To  the  some  effect  see  Bond 
T.  fleswall,  S  Burr.  1778;  Wriglit  t,  Wright,  7  Bing.  467;  White  t.  Brit- 
ish Hosenm,  6  Bmg.  810;  a.  o.  8  H.  &  P.  689. 

Trimmer  t.  Jackson,  4  Burns'  Eccl.  Law,  Sd  ed.  102,  a  caM  in  King's 
Bench,  where,  although  the  witnesses  were  made  to  believe  the  instro- 
ment  executed  to  be  a  deed,  their  attestation  was  held  good.  [An  old 
case  in  Masaachitsetts  holds  a  contrary  doctrine  on  this  point.  Swett  t. 
Boardman,  1  Mass.  358.] 

The  same  rule  holds  in  England  since  the  statute  of  1  '^ct.  c.  26.  The 
witnesses  need  not  know  that  what  they  attest  is  a  will;  onemajeven  he- 
lieve  it  to  be  a  deed  or  other  instrument  in  writing.  Eeigwin  t.  Eeig- 
win,  8  Curt.  607;  s.  c.  7  Jar.  840;  Faulds  t.  Jackson,  6  Notes  Cas.  Bup. 
1 ;  Willis  T.  Lowe,  6  Notes  Cas.  482. 

But  although  the  rule  is  settled  in  England,  there  is  a  divenity  of 
opinion  in  the  United  States. 

In  Massachusetts,  in  a  case  where  the  testator  did  not  declare  the 
paper  to  be  his  will,  and  the  witnesses  did  not  eren  suspect  it,  their  at- 
testation was  held  sufficient.  This  is  the  settled  law  of  that  State,  follow- 
ing the  English  Tule.  Osborne  t.  Cook,  11  Cush.  582;  Hogau  t.  Qiostc- 
nor,  10  Mete.  54;  Tildsu  t.  Tilden,  18  Gray,  110. 

The  same  rule  is  held  in  Maine.     Cilley  v.  dlley,  84  Maine,  163. 

Bo  in  ConnectiGnt.  Canada's  Appeal,  47  Conn.  450;  1  Am.  Frob. 
Rep.  I. 

And  in  Virginia.  Beane  t.  Terby,  12  Grattan,  386;  Tonng  t.  Bamet, 
87  Id.  86. 

In  Maryland.  Biggina  7.  Carlton,  38  Md.  115;  Etchison  t.  Etchison, 
58  Id.  848. 

In  Pennsylvania.  Loy  t.  Kennedy,  1  Watts  &  8.  896;  Miller  t.  Mc- 
Neill, BS  Penn.  St  217.  [It  is  to  be  noted  that  the  rule  in  Pennsylvania  ia 
somewhat  peculiar.  Purd.  Dig.  1474,  $  6.  Under  this  act  it  has  been 
held  that  a  will  need  not  be  subscribed  by  witnesses  at  all.  ] 

The  same  rule  is  held  in  South  Carolina.  Terdier  v.  Verdier,  6  Rich. 
L.  185. 

And  in  Georgia.    Webb  v.  Fleming,  80  Qa.  808. 

Also  In  Minnesota  and  Indiana.  Be  Allen's  Will,  39  Minn.  SB;  s.  C.  1 
Am.  Prob.  R.  080 ;  Brown  v.  McAllister,  84  Indlaaa,  876. 

And  in  Iowa.  Re  Hulse*s  Will,  S2  Iowa,  662 ;  s.  c  1  Am.  Prob.  R. 
862. 

Opposed  to  this  long  line  of  authorities  are  found  statutes  in  several 
of  the  States  expressly  requiring  that  the  teetato^  acknowledge  the  will  to 
the  witnesses,  and  decisions  of  many  courts  of  the  highest  character  to  the 
same  efCect.  The  statute  should  be  consulted  in  each  case.  In  Sutes 
where  this  view  is  taken,  it  is  generally  held  that  there  must  be  some  de- 
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clantion  od  tbs  part  of  the  teitatoi  to  the  witneeaea  to  the  effect  that  the 
paper  ia  hid  will,  bnt,  inumuch  as  usvullj  no  ftttestatton  claase  la  now  re- 
quired, no  form  ia  eKentioI.  An;  apt  words,  or  even  nods  or  signs,  or 
nlent  aaseot,  are  held  suffideot,  it  being  onl;  essential  that  the  witnesses 
know  that  the  proposed  paper  is  n  will.  Scbouler  calls  this  "  the  more 
commendable  doctrine."  This  is  the  rule  in  Mew  York.  Remsen  v. 
BrinkerboS,  26  Wend.  S2S;  Coffin  v.  Coffin,  28  K.  T.  9;  Bngg  v.  Bugg, 
8S  N.  T.  092;  Walsh  t.  Watab,  4  Redf.  160;  Be  Collins,  0  Id.  20. 

And  in  Vermont.  Adams  t.  Field,  21  Vt.  306;  Bobertsv.  Welch,  46 
Id.  164. 

Aod  in  Looisiaaa,  following  the  rule  of  the  ciTil  law.  Soccession  of 
Horalea,  16  La.  Ann.  267 ;  Buntin  t.  Johnson,  28  La.  Ann.  796. 

So  in  New  Jerwj,  by  statute.  Compton  v.  Hilton,  7  Halot  70;  Uickle 
T.  Matlock,  2  Harr.  (K.  J.)  S7. 

And  in  Arkansas.    Rogers  t.  Diamond,  18  Ark.  474. 

In  Hlinois.    Allison  v.  Allison,  46  IB.  61. 

In  Ohio.    Raudehangh  t.  Shellej,  6  Ohio  Bt.  807. 

Also  in  California,  Michigan  and  Missouri,  and  probably  in  other 
States.  This  seems  to  be  the  safer  rule,  and  the  one  most  likely  to  pre- 
Tul ;  the  text  writers  all  sanction  it.  Fusilier'e  Estate,  Myrick's  Prob. 
40;  Taney's  Estate,  Id.  210;  Abbott  v.  Abbott,  41  Micb.  S40;  s.  o.  1  Am. 
Prob.  R.  826;  Odenwaelder  v.  Schorr,  8  Mo.  App.  408;  Hoffman  t.  HoCT- 
man,  26  Ala.  535;  Rash  v.  Pumell,  2  Harring.  408.  Bee  also  Wataon  v. 
Pipes,  82  Miss.  431;  Dean  v.  Dean,  27  Vermont,  746;  Heyer  v.  Burger, 
Hoffm.  Ch.  (N.Y.)  1 ;  Cravens  t.  Faulconer,  28  Ho.  19. 


Will  of  Pepoon. 

[91  No*  York,  aB8.J 

Effect  of  atisstatioh  olaube. — Failubb  of  ssooLLBorioisr  of 
euBsoaiBiNa  witiibssqb. 

A  mere  r«llnre  of  reoollectlon  by  tha  inbsciibing  witnessn  ouinot  defeat  the  pro- 
bate of  a  will  if  tbe  attestatloD  claoae  and  rarronDdiag  circnmsUnoes  satislikc- 
torily  ««t>bU9h  iu  exeedtioa. 

Affbal  from  a  judgment  of  the  general  term  of  tbe  Su- 
preme OoQFt  Id  tbe  first  department,  affirming  a  decree  of  tbe 
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enrrogste  of  the  ooimtj  of  New  York,  admitting  to  probate 
the  will  of  Charlotte  A.  PepooD,  deceased.  The  opinion  states 
the  facts. 

John  E.  Paraons,  for  appdlant. 

Wheder  H.  Pedkham,  for  respondents. 

MiLLBB,  J.  The  will  of  the  testatrix  contained  the  oenal 
fttteeting  claase,  in  dne  form,  and  was  enhscribed  by  the  signa- 
tures of  two  attesting  witneeses.  It  comprehended  all  that  was 
required  by  law,  and  npon  its  face  the  will  bore  every  appear- 
ance of  having  been  lawfully  execnted.  It  was  dated  the  30th 
of  July,  1 866,  and  was  execnted  not  long  after  that.  The  tes- 
tatrix died  in  November,  1880.  Considerable  time  had,  there- 
fore, ehipsed  between  the  making  of  the  will  and  the  death  of 
the  testatrix.  There  is  no  donbt  as  to  the  testatrix's  capacity, 
uid  the  question  is,  whether  the  proofs  before  the  earrogate 
established  that  the  will  had  been  execnted  in  accordance  with 
the  provisions  of  the  Revised  Statutes. 

The  two  witnesses  to  the  will,  who  were  sworn  before  the 
surrogate,  did  not,  by  their  evidence,  fully  establish  that  the 
statutory  requirements  were  complied  with,  yet,  with  the  at- 
testation clause,  which  fully  complied  with  the  statute,  it  was 
snfBcient  to  establish  the  will.  The  time  which  had  elapsed 
since  the  execntion  of  the  wMl  was  so  long,  it  is  by  no  means 
remarkable  that  the  recollection  of  the  witnesses  should  have 
become  somewhat  faint  and  obscure,  by  reason  thereof,  and 
hence  it  is  not  always  easential,  where  the  attestation  daose  ia 
full  and  complete,  that  every  particular  should  be  proved. 

The  first  of  the  subscribing  witnesses,  Mr.  Roberts,  was  an 
employee  in  the  Second  National  Bank,  the  place  at  wbich  the 
testatrix  executed  the  will  in  question.  He  testified  he  had  no 
dear  recollection  of  the  circnmstances ;  that  he  had  a  vagae 
impression  of  her  being  in  the  bank,  one  day,  and  of  ber  sign- 
ing and  his  witnessing  the  will.  He  did  not  remember  what 
occurred  at  the  time,  and  could  only  infer  that  he  read  the  at- 
testation clause ;  that  he  thought  he  knew,  at  the  time,  what 
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was  necesBar;  to  the  proper  execution  of  a  will.  He  also  stated, 
in  answer  to  a  question  pat,  that  he  tntiBt  hare  nnderBtood  the 
purport  of  the  atteetation  clause,  and  was  sore  of  that  from 
his  habit  of  not  Bif^ning  any  document,  without  first  reading  it. 
He  testified  that  if  the  matters  stated  in  the  attestation  clause 
had  not  occurred,  he  would  not  have  signed  it.  Upon  cross- 
examination  he  testified  he  had  no  recollection  of  reading  the 
attestation  clause.  [Tpou  redirect-examination,  after  examining 
the  attestation  clause,  he  swore,  that  he  ahonld  say,  Mrs.  Pepooa 
signed,  published  and  declared  the  will  as  and  for  her  last  will 
and  testament,  in  tbe  presence  of  himself  and  Mr.  Brouson, 
and  that  they  subscribed  their  names  to  it  as  witnesses,  at  her 
request  and  in  her  presence,  and  that  he  has  no  doubt  it  was  in 
the  presence  of  each  other.  He  subsequently  stated  that  he 
meant  by  the  above  only  to  give  the  deduction  from  what  he 
had  signed,  but  had  no  recollection  that  he  ever  knew  what  she 
said  there,  and  that  he  could  not  say  that  he  recollected  any  of 
these  circumstances.  Although  somewhat  indefinite,  there  was 
some  evidence  by  the  witness  to  establish  the  fact  that  the 
forma  of  law  had  been  complied  with. 

The  other  witness,  Mr.  Bronaon,  testified  to  the  will  being 
signed  by  the  testatrix,  and  then  by  Mr.  Roberts  and  himself. 
Beading  the  attestation  claose  he  says,  "  she  must  have  declared 
it  to  be  her  will  and  her  signature,"  but  he  does  not  recollect 
that  she  said  anything  more.  He  further  testified  to  having  no 
recollection  of  being  requested  to  sign  as  a  witness,  but  says 
"  he  must  have  read  that  clause  when  he  signed  it,  or  heard  it 
read,  because  he  never  signed  anything  without  knowing  what 
he  signed ;"  he  further  says,  he  mast  have  signed  at  the  re- 
qnest  of  Mrs.  Pepoon.  He  also  swears  that  he  would  not  have 
signed  it  without  reading  that  part  over  his  slgnatare,  and 
further,  that  he  would  not  have  signed  it  unless  these  things 
had  been  so,  after  he  had  read  it.  He  testified  to  the  signa- 
tures of  the  testatrix,  Mr.  Boberts  and  himself,  and  said  they 
were  all  signed  in  the  presence  of-  each  other.  On  cross-exam- 
ination be  makes  his  testimony  still  stronger,  and  says :  "  I  am 
sure  that  before  signing  my  name  as  a  witness,  I  read  the  at- 
testation clause ;  I  slionld  say  that  I  state  that  from  recoUec- 
ToL.  m.— 6 
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tion  ;  I  know  that  to  be  m;  sigtiatnre,  and  I  mast  have  read  it 
before  I  signed  it ;  I  do  Dot  think  that  is  all  inference ;  I  mean 
to  Btate  now  that  I  now  recollect  that  I  did  read  that,  or  that 
there  was  read  to  me  that  clanee." 

Every  preeamption  is  in  favor  of  the  dae  execntion  of  the 
will  in  qneBtion.  The  mle  ie  well  established  that,  where  there 
is  a  failure  of  recollectioi)  by  the  snbscribing  witnesses,  the  pro- 
bate of  the  will  cannot  be  defeated  if  the  attesting  clause  and 
the  sarronnding  circumstances  satisfactorily  establish  its  execn- 
tion. {Sugg  y.  R-agg,  83  N.  Y.  592  ;  MaUer  of  EeUum^  53 
Id.  51T.)  Within  this  rule  it  is  difficult  to  see  why  the  will  in 
qinestion  was  not  safficiently  proved.  Although  the  witnesses 
may  not  have  established  a  case  strictly  within  the  reqaire- 
ments  of  law,  yet  their  testimony  strongly  tended  to  snstain 
the  validity  of  the  execution  of  the  wil),  and  the  attestation 
clause  being  perfect  it  is  not  apparent  how  it  can  properly  be 
claimed  that  the  will  was  not  snfflciently  proved.  If  the  wit- 
nesses b&d  been  dead  it  could  have  been  proved  according  to 
the  provisions  of  the  statntes  of  this  State.  The  proof  given 
established  a  stronger  case  than  coold  have  been  made  out  if 
the  witnegses  were  not  living.  Under  such  circumstances  it 
would  be  going  very  far  to  hold  that  the  will  was  not  lawfully 
proved,  and  no  reported  case  would  uphold  such  a  decision. 
We  agree  with  the  learned  counsel  for  the  appellant  that  pro- 
bate of  a  will  should  be  refosed  when  the  circumstances  estab- 
lish that  there  was  not  the  required  declaration,  yet  we  think 
the  circumstances  here  are  in  the  contrary  direction  and  tend 
to  show  that  there  was  such  a  declaration  as  the  law  requires, 
and  within  none  of  the  cases  which  have  been  cited,  all  of 
which  we  have  carefully  examined,  do  we  find  the  declaration 
of  the  testatrix  here  was  not  safficiently  and  properly  eetab- 
lished.  It  cannot,  we  think,  bo  fairly  contended  in  this  case 
from  the  evidence,  that  there  is  such  an  entire  absence  of  recol- 
lection )ij  the  witnesses  that  there  twas  the  required  declara^ 
tion,  for  there  is  at  least  some  evidence  tending  in  that  direc- 
tion. But  even  if  such  was  the  case,  we  think  that  within  the 
rale  which  we  have  stated,  the  probate  of  the  will  should  not 
be  defeated,  as  the  surrounding  circumstances  all  tend  to  show 
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its  Talid  esecntion ;  the  will-was  signed  bj  the  testatrix  and  hj 
the  sabscribing  witneeses,  and  was  evident!;  inteoded  as  a  legal 
ajid  valid  declaratioD  of  the  intention  of  the  testatrix.  It  was 
prepared  with  a  proper  attestation  olaiise  and  executed  for  the 
pnrpose  of  diaposing  of  her  eatate,  and  henoe,  Ib  brought  within 
the  principle  decided  in  Jtugg  v.  £ugg  {aupra).  Nor  can  it  be 
contended,  we  think,  that  the  facts  and  circamstaaoes  establish 
that  the  testatrix  did  not  declare  the  instrument  to  be  her  will, 
and  it  is  to  be  asanmed,  from  the  proof  in  the  case,  that  the 
will  was  executed  by  the  testatrix,  that  it  was  attested  b;  wit- 
nesses, that  it  contained  an  attesting  clanse  containing  all  the 
essentials  to  make  it  a  valid  will,  and  from  the  other  evidence 
tending  to  show  that  it  was  declared  to  be  sach,  that  no  sach 
declaration  was  made.  The  evidence  presented  establishes  to 
the  contrary.  We  think  there  is  nothing  in  the  testimony 
from  which  it  may  be  fairly  inferred  that  tlie  witnesses  were 
not  aware,  at  the  time  of  tlie  execution  of  the  will,  that  they 
were  signing  it  as  snch  witnesEcs. 

We  do  not  deem  it  necessary  to  discnsa  the  testimony  at 
length  in  regard  to  the  qnestion  whether  the  declaration  was 
made,  as  it  sufficiently  appears  from  the  evidence,  in  conneo- 
tion  with  the  attestation  clause,  that  such  was  the  fact. 

Several  questions  are  raised  iu  regard  to  the  admissibility 
of  evidence,  which  are  sufficiently  considered  in  the  opinions 
of  the  surrogate  and  of  the  general  term,  and  do  not  require  a 
diacuseion.    We  think  there  was  no  error  in  this  respect. 

Th0  judgment  should  be  affirmed. 

All  concor,  except  Rapallo,  J.,  absent. 

Judgment  affirmed. 


8es  Broira  v.  Clark,  1  Am.  Prob.  B.  GIO. 


3vGooglc 


AMERICAS  PROBATE   REPORTS. 


Btteb  vs.  QbEESAWAIiT. 

[SB   Pemi.   St.  428.] 

PeESONAL  LIABILITT  of  DBVieEB  ACCEPTINO  DBVI8B. — StATDTB  OF 
LDOTATIONS. 

If  a  devisee  uw^ta  a  gift "  for  wliich  "  he  ia  directed  to  pay  ■  rom  of  moiiaj  to  « 

third  persoii,  he  usDmes  ■  perBonal  lUbiUtj  to  make  anch  p«jaieiit. 
The  aUlnte  of  limiUdons  mtu  agoiiiEt  Euch  a  debt  from  Ui«  date  of  the  tcEtator'a 

Action  of  debt  by  SuBannab  Etter,  and  Nicholas  Snyder  and 
Eliza  bis  wife. 

Godfrey  Greenawalt,  the  father  of  Mrs.  Etter,  Mrs.  Snyder 
and  the  defendant,  left  a  will  containing  a  olanse  commenc- 
ing, "I  do  also  devise  to  my  eaid  son  Henry,  my  undivided 
half-part  of  the  piece  of  land  in  the  same  townBhip  (Hamilton), 
known  as  the  Palmer  tract,  containing,  in  all,  abont  forty-one 
acres,"  and  ending  ae  quoted  in  the  opinion. 

The  defendant  accepted  the  devise.  Jndgment  was  given 
in  bia  favor  in  the  court  below. 

J.  McD,  Sharpe  and  Stenger  <&  McKnight,  for  plaintiffs  in 
error. 

Kennedy  dk  Stewart,  far  defendant  in  error. 

Gbeen,  J.  This  was  an  action  of  debt  brought  against  the 
defendant  by  bis  two  sisters,  one  of  whom  was  a  widow  and 
the  other  a  married  woman.  The  right  of  action  upon  which 
the  snit  was  founded  was  an  alleged  liability  of  the  defendant 
to  pay  to  hie  eistcrs,  the  plaintiffs,  a  snm  of  money  which  he 
was  directed  by  his  father's  will  to  pay  to  them  in  considera- 
tion of  a  tract  of  land  devised  by  the  will  to  him.  The  lan- 
guage of  the  will  as  to  the  payment  of  the  money,  is,  "/or 
xohich  devise,  I  will  and  direct  that  Henry  shall  pay  in  equal 
proportions  to  my  two  married  daughters,  Sasannah  Etter  and 
Eliza  Snyder  (for  their  own  separate  and  exclusive  nee),  at  the 
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rate  of  tweotj  dollars  per  acre,  the  same  to  be  paid  in  four 
eqaal  animal  inetolloieiits,  the  first  of  which  is  to  become  due 
ftod  payable  at  the  expiration  of  live  years  after  my  decease." 
The  testator  died  in  December,  1847,  and  the  action  was  not 
brought  until  1880.  The  only  question  brought  here  is,  aeto 
the  effect  of  the  plea  of  the  statute  of  limitations,  which  was 
finstained  by  the  court  below,  as  to  both  the  plaintiffs.  Mrs. 
£tter  became  discovert  in^ebmary,  1871,  by  the  death  of  her 
husband.  Mrs.  Snyder  is  still  covert  and  her  husband  has 
joined  in  the  suit.  The  case  was  argued  and  decided  in  the 
coart  below,  npou  the  concession,  that  this  is  not  the  case  of  a 
legacy  charged  on  land,  and  that  an  action  of  debt  was  there- 
fore the  proper  remedy.  As  the  payment  of  the  money  to  the 
sisters  was  apparently,  under  the  peculiar  phraseology  of  the 
will,  in  part  at  least,  the  cormderation  of  the  devise  to  the  de- 
fendant, we  are  not  prepared  to  assent  to  the  correctness  of  the 
concession.  But  that  question  is  not  before  us,  and  therefore 
we  forbear  either  its  decision  or  its  discussion.  On  the  gen- 
eral question  or  the  application  of  the  statute  of  limitations 
to  the  liability  of  the  defendant,  we  concur  with  the  learned 
court  below  in  holding  that  the  obligation  of  the  defendant  is 
subject  to  the  operation  of  the  act.  By  accepting  the  devise 
he  agreed  to  pay  the  sam  given  to  his  sisters,  according  to  the 
terms  of  the  will.  That  agreement  is  an  implied  contract  with- 
out specialty,  and  is  therefore  within  the  letter  of  the  act  of 
1713.  All  the  cases  hold  that  when  the  devisee  accepts  the 
land  in  such  circomstances,  he  thereby  agrees  to  pay  the  money 
which  he  is  by  the  will  directed  to  pay.  He  becomes  subject 
to  a  personal  liability  to  pay,  and  that,  too,  whether  the  money 
is  charged  on  the  laud  or  not.  Thus  in  Bravdfa  Appeal^  8 
Watts,  on  p.  202,  we  said :  "  If  the  sons  accepted  the  lands  de- 
vised, they  becams  personally  liable  to  pay  the  legacies,  at  the 
times,  and  in  the  payment,  directed  by  the  will:  if  not  paid, 
the  legatees  could  sne  and  recover  them  by  levy  and  sale  of  any 
goods  or  lands  of  the  devisees."  In  Lobach's  Case,  6  Watts, 
167,  we  held  that  the  acceptance  of  a  devise  of  land  charged 
with  the  payment  of  a  l^acy,  creates  a  personal  liability  for  its 
payment  on  the  part  of  the  devisee.    On  p.  170,  Kennedy,  J., 
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speaking  of  the  effect  of  the  acceptance  of  the  land  by  the  dev- 
iaees,  aaid:  "Thie,  perhaps,  withoat  more,  ongfat  to  be  consid' 
ered  sufficient  evidence,  in  ordinary  cases,  to  establiah  an  agree- 
ment on  the  part  of  the  devisees  to  take  the  lands  devised  to 
them  upon  the  terms  and  conditions  set  forth  in  the  will ;  and 
likewise  of  an  engagement  on  their  part  to  fnlfill  and  perform 
them,  whatever  they  may  be."  See  abo  MUtenherger  v.Schle- 
gel,  7  Barr,  on  p.  243,  and  the  cases,  there  cited.  Now  an  en- 
gagement, undertaking,  or  agreement  to  pay,  is  essentially  a 
contract  to  pay.  Sudi  certainly  is  its  statue  in  l^al  contem- 
platioD.  The  law  recognizes  and  enforces  the  obligation,  and  it 
can  only  do  so  upon  the  footing  of  a  contract.  The  terms  of 
sach  contracts  as  the  present  are  found  in  the  will,  and  the  ob- 
ligation to  comply  with  those  terms  is  implied  from  the  accept- 
ance of  the  devise.  We  do  not  consider  it  is  any  reply  to  the 
plea  of  the  statute,  to  say  that  this  is  an  action  for  a  legacy,  and  in 
such  cases  the  statute  is  not  a  bar.  That  is  tme  in  the  ordinary 
actions  for  legacies  against  executors,  and  the  reason  is  that  the 
liability  of  an  executor  to  pay  a  legacy  is. not  grounded  upon 
any  lending  or  contract.  He  is  a  trustee  who  is  charged  by 
the  will  with  the  performance  of  the  duty  of  paying  legacies^ 
and  against  that  form  of  obligation  tlie  statute  of  limitations  is 
no  bar.  The  case  of  T/iompson  v.  McGaw,  2  Watts,  163,  cited 
for  the  plaintiffs,  is  decided  upon  that  very  ground.  We  are,  ' 
therefore,  of  opinion  that  the  plea  of  the  statute  is  a  good  bar 
to  the  cause  of  action  set  up  in  the  present  case.  As  Mrs.  Et- 
ter  was  aui  juris  more  than  six  years  before  soit  brought,  the 
defense  was  good  as  to  her. 

But  the  case  of  Mrs.  Snyder  stands  upon  a  different  foot- 
ing. She  was  a  married  woman  at  all  times  since  her  l^aey 
became  due,  and  she  is  still  married.  The  learned  judge  of  the 
ooart  below  thought  that  she  could  not  take  advantage  of  the 
exception  in  favor  of  married  women  in  the  act  of  1713,  and 
that  the  plea  of  the  statute  was  a  good  bar  to  her  claim  also. 
His  reasoning  is  certainly  very  forcible  if  the  proposition  were 
as  to  how  the  law  ought  to  be  in  snch  cases.  Bat  we  must  con- 
front the  positive  terms  of  a  statute  directly  and  literally  ap- 
plicable to  the  case,  and  here  we  consider  there  is  no  altema* 
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tive.  The  lasfifaage  of  the  third  oection  of  the  act  of  1713  is 
most  explicit,  and  it  provides  id  express  terms  that  several 
chtssea  of  persoDS  nnder  disabilities  are  not  barred  by  the  stat- 
ute until  six  yeare  after  they  hare  recovered  their  ability. 
These  persons  are,  those  who  are  "  within  the  age  of  twenty 
yea,n,/etne  eoveri,  non  oompog  mentis,  imprisoned  or  beyond 
the  sea."  The  privilege  of  freedom  from  the  liability  to  the 
statute  is  common  to  them  all.  No  one  of  the  classes  is  more 
or  leas  entitled  to  the  exemption  of  the  third  section  than  any 
other.  This  statutory  exemption  has  never  been  repealed  ex- 
pressly or  by  implication.  It  is  the  law  of  the  Commonwealth 
at  this  day,  and  we  mast  respect  it.  The  plaintiff,  Mrs.  Sny- 
der, comes  directly  within  its  terms,  and  is  entitled  to  its  ben- 
efits. As  to  her,  therefore,  the  plea  of  the  statate  of  limitations 
is  no  bar,  and  it  is  overmled. 

The  jndgment  in  favor  of  the  defendant  as  against  the 
plaintiff,  Susannah  Etter,  is  affirmed.  The  judgment  in  favor 
of  the  defendant  as  against  the  plaintiSs,  Nicholas  Snyder  and 
Eliza  his  wife,  in  right  of  the  said  Eliza,  is  reversed,  and  as  to 
tbeiu  a  writ  of  vanire  facias  de  novo  is  awarded. 


Mattbb  op  Wbston. 

[91  tCew  Tork,  60E.] 


xtsvaar  estate  into  uostet. — Wireni  what  tmb 

SHOULD  BE  DONE. 


Whit  ta  a  rMsonable  time  within  irhioh  ad  exeeotor  direoted  to  convert  on  eat&te 
Into  money  most  exerciw  hli  dlacretion  u  to  railroad  itocka  and  property  gen- 
w«lly,  depend!  on  the  cirenmatanceB  of  each  case. 

It  reems  eighteen  months  m«;  Berre  u  a  proper  Bbadard  In  the  absence  of  mod^ 
i^ng  circnmttanoee. 

Cbobs-appeat.b  from  a  judgment  of  the  general  term  of  the 
Supreme  Court  in  the  first  judicial  department,  modifying  and 
afiSrming  as  modified  a  decree  of  the  surrogate  of  New  York 
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coanty,  on  the  final  accounting  of  the  exeontore  of  K.  W. 
'Weston,  deceased. 

The  will,  after  certain  devises  and  beqneete,  directed  the 
ezecators  to  convert  all  the  rest,  residue  and  remaiader  of  bis 
estate,  real  and  personal,  into  money,  and  to  divide  the  net 
proceeds  into  three  equal  shares,  one  which  he  gave  and  be- 
qneathed  to  them  in  trust,  with  power  to  invest  and  keep  the 
same  invested  in  bonds  or  securities  of  the  government  of  the 
United  States,  whereof  the  interest  was  payable  in  gold,  or  in 
such  other  secnrities  aa  to  them  should  seem  most  for  the  ben- 
efit of  the  fond  designed  to  be  created,  and  to  apply  the  inter- 
eet,  income  and  profits  of  such  share  to  the  nse  of  his  son  War- 
ren, nntil  he  should  attain  the  age  of  twenty-five  years,  and 
then  the  share  was  to  be  paid  over  and  transferred  absolate- 
ly  to  him.  The  other  two  shares  were  in  lilje  manner  di- 
rected to  be  invested  and  held  in  tmst,  one  for  the  benefit  of 
each  of  the  testator's  two  danghters  daring  her  natural  life. 
The  executors  were  required,  as  soon  as  might  be  after  the  de- 
cease of  the  testator,  to  pay  and  discharge  all  his  just  debts. 
Letters  testamentary  were  issaed  to  the  execatora  in  Jane, 
1874. 

The  principal  enbjects  of  controversy  were  in  relation  to 
fifteen  hundred  shares  of  the  St.  Louis  and  Iron  Mountain 
Kailroad  Company,  part  of  the  assets  which  were  undisposed  of 
at  the  time  of  accounting,  and  in  relation  to  certain  real  estate 
situate  at  Dobbs'  Ferry,  and  expenditures  thereon.  The  ma- 
terial facts  in  relation  to  them  are  stated  in  the  opinion. 

Oeorge  H.  Foster  S  Samuel  Band,  for  contestants. 

A.  P.  Whitehead,  for  executors. 

Finch,  J,  The  decree  of  the  surrogate,  and  the  judgment 
of  the  general  term,  refusing  to  charge  against  the  executors 
the  loss  resulting  from  the  depreciation  of  the  St.  Louis  and 
Iron  Mountain  railroad  stock,  were  right  and  should  be  affirmed. 
The  appellants  do  not  attack  this  conclusion  upon  the  ground 
of  negligence  or  bad  faith,  and  snbstantially  ooucede  that  the 
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discretion  of  the  execntorB,  if  they  bad  an  j,  was  exercised  fairly 
and  with  ordinary  pmdence,  althoogh  the  reealt  has  been  dts- 
astrona.  Bat  the  argoment  is  put  upon  the  gronnd  that  by  the 
terms  of  the  will  it  was  made  the  duty  of  the  executors  to  sell 
"promptly;"  that  the  testamentary  direction  was  "peremp- 
tory;" and  any  delay,  not  necessary  and  nnavoidable,  was  a 
violation  of  an  express  duty,  and  so  involved  responsibility  for 
loss.  Bnt  the  will  contains  no  snch  arbitrary  or  peremptory 
command.  It  does  direct  a  sale,  hut  does  not  say  when,  or 
under  what  circnmstancee,  or  at  all  fetter  the  nsnal  and  ordi- 
nary discretion  of  execntors  to  wait  a  reasonable  time  for  the 
proper  performance  of  their  duty.  What,  under  all  the  circum- 
stances, was  snch  reasonable  time,  and  did  the  execntore  exceed 
it,  became  the  vital  questions  on  this  branch  of  the  case,  and 
their  answer  inrolves  a  view  of  the  surrounding  circumstanees, 
and  some  jnst  and  fair  allowance  for  the  pecnliar  emergency. 
It  must  be  granted  that  the  stock  was  somewhat  of  a  dangerous 
and  speculative  character,  subject  to  great  and  sudden  fluctna- 
tione  of  value,  and  not  such  as  a  trustee  could  select  for  an  in- 
vestment of  trust  funds  without  responsibility  for  a  loss.  Bnt 
the  executors  did  not  make  this  investment  They  fonnd  the 
stock  among  the  assets.  Without  their  fault  it  came  upon  their 
ha^da,  and  they  had  to  care  for  and  dispose  of  it,  with  all  its 
inherent  risks  on  the  one  hand  and  possibilities  on  the  other. 
That  the  testator  thought  well  of  it  they  had  ample  evidence. 
He  had  bought  one  thousand  shares  in  August  and  September  of 
1872,  at  about  fifty-nine  per  cent.,  and  the  remaining  five  hun- 
dred shares  later.  These  last  were  not  paid  for  by  the  deceased, 
bnt  were  being  carried  by  his  brokers.  His  death  occurred  on 
the  7th  of  Hsy,  1873,  and  a  memorandum  relating  to  this  stock 
was  found  among  liis  papers,  describing  it  as  "to  be  held  firm- 
ly ;  a  dividend  expected  in  two  years."  The  executors  thus 
fonnd  tliemselves  confronting  an  emergency,  and  with  the  patli 
of  duty  before  them  somewhat  blind  and  difficult.  Why  the 
testator  should  have  made  the  memorandum  except  for  the 
guidance  and  enlightenment  of  those  who  came  after  Jiim,  it  is 
impossible  to  say ;  and  while  it  did  not  bind  them,  it  was  ad- 
vice they  were  jtktified  in  taking  into  account.    The  testator 
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had  acted  npon  the  judgment  cootained  in  his  memorandom. 
In  JaDQary  of  1873,  the  Btock  had  sold  at  94,  bat  from  that 
time  on,  had  fallen  to  S5  at  about  the  date  of  teatator'B  death. 
He,  therefore,  bad  held  it  Srmlj  on  a  falling  market,  and  so 
strengthened  by  his  conduct  the  impression  left  by  bis  written 
advice.  Letters  testamentary  were  granted  on  tlie  6tb  of  June^ 
1873,  and  the  judgment  and  discretion  of  the  ezecntors  was 
then  called  into  play,  for  it  was  possible  to  sell  the  stock  at  once 
for  about  80.  Should  they  do  so,  or  wait,  waa  the  important 
inquiry,  to  be  answered  with  sole  reference  to  the  welfare  of 
the  estate  committed  to  their  care.  They  conenlted,  and  took 
the  best  advice  attainable  and  determined  to  wut.  The  stock 
had  been  above*par  the  year  before,  and  under  all  the  circum- 
stances, with  the  adrioe  and  example  of  the  testator  both  before 
them,  and  their  own  justifiable  confidence  in  the  value  of  the 
stock,  it  is  quite  certain  that  their  conclaeion  was  reasonable, 
and  their  delay  excusable.  As  the  stock  continued  to  fall,  the 
reason  for  waiting  grew  stronger  to  men  who  had  confidence  in 
its  inherent  value.  After  a  delay  of  three  months,  came  a 
panic  in  September.  A  storm  of  fright  and  distrost  swept  over 
the  stock  market,  during  which  valuable  securities  were  depre- 
ciated and  sacrificed,  and  prices  dropped  suddenly  and  low. 
Certainly  it  was  no  time  then  to  sell.  The  stock  was  paid  for, 
and  the  estate  strong  and  able  to  carry  it  through  the  unex- 
pected emergency.  If  the  ezeentors  then  had  lost  courage,  and, 
demoralized  by  the  alarm  around  them,  had  thrown  the  stock 
overboard  at  55,  or  less  than  its  cost,  it  -would  have  been  easy 
to  say  that  the  trustees  chose  the  worst  possible  time  in  which 
to  sell,  and  acted  from  terror  and  not  from  judgment.  And  so 
they  waited  again,  as  prudent  men  similarly  situated  wonld 
have  certwnly  done.  The  depression  continued  during  the  re- 
mainder of  the  year,  bat  with  symptoms  of  improvement  in  the 
early  months  of  1874.  In  February  the  recovery  had  brought 
the  stock  back  to  67.  At  this  point,  it  is  said,  the  executors 
should  have  sold  ;  but  while  the  price  was  better  than  that  of 
the  pani^,  it  was  little  better,  and  still  much  below  its  value 
when  originally  received.  It  is  easy  to  see  now  that  it  wonld 
have  been  wiser  to  have  sold,  and  had  the  executors  known 


.vGoogIc 


HATTER  OF  WESTOS.  91 

then  what  they  and  we  know  now,  they  would  undoubtedly 
have  done  eo.  Bat  they  did  not  and  could  not  know.  The 
indications  pointed  to  an  eventaal  restoration  of  value,  and  we 
cannot  Bay  that  it  was  imprudent  or  UBwiee  to  expect  and  wait 
for  it,  Bnt  in  April  came  another  heavy  fall,  the  stock  drop- 
ping to  30,  and  in  Jane  of  that  year  when  their  inventory 
was  filed,  it  was  appraised  at  20,  although  on  the  14th  of  that 
month  it  was  selling  at  15.  That  ie  the  history  of  tlie  first 
year's  "holding  by  the  execntors.  Facts  are  put  in  evidence 
showing  the  expectation  and  progress  of  a  movement  for  codboU 
idation ;  the  persiBtent  holding  by  one  of  the  executors,  through 
the  same  period,  of  stock  of  the  same  corporation  owned  by 
him  individually ;  and  the  similar  holding  of  much  larger  blocks 
by  buBinese  men  of  ackoowledged  capacity  and  -judgment. 
Since  the  value  of  the  stock  at  the  hearing  hefore  the  auditor 
was  greater  than  the  inventoiy  value  of  Jane,  1874,  the  ques- 
tion of  responsibility  for  loss  relates  wholly  to  the  omission  to 
sell  during  the  first  year.  There  id,  and  there  can  be,  no  rigid 
and  arbitrary  standard  by  which  to  measure  the  reasonable  time 
within  which  the  discretion  of  an  executor  directed  to  convert 
an  estate  into  money  must  operate.  If,  in  some  instances,  the 
English  cases  indicate  a  disposition  to  £x  upon  one  year,  because 
at  that  date  the  executor  may  be  compelled  to  account,  in  other 
instances  Bueh  fixed  or  arbitrary  standard  appears  to  have  been 
rejected.  {Hughes  v.  Smpaon,  22  Beav.  181 ;  liiixton  v.  Bux- 
ton, i  MyL  &  C.  80 ;  QarreU  v.  NohU,  6  Sim.  504 ;  Bate  v. 
Hooper,  6  DeG.,  M.  &  G.  338 ;  Morgan  v.  Morgan,  14  Beav. 
72;  Maradm  v.  Kent,  L.  R.  5  Ch.  Div.  598.)  The  better 
opinion  derived  from  them  would  seem  to  be  that  each  case  must 
stand  upon  its  own  facts ;  that  what  woald  be  a  reasonable  time 
in  one  instance  might  not  be  in  another ;  and  while  the  one 
year  allowed  to  close  the  estate  may  sometimes  mark  the  limit 
of  discretion,  and  is  always  a  circumstance  to  be  considered,  it 
is  not  necessarily  conclusive.  In  this  State,  at  all  events,  there 
is  no  arbitrary  standard.  Tlie  executor,  here,  cannot  be  com- 
pelled to  account  until  after  eighteen  montbB;  and  yet  it  may 
he  his  doty  to  Bell  even  earUer  than  that,  or  to  wait  even  longer, 
according  to  the  ciroamstancee  of  particular  cases,  and  the  exi~ 
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gencies  which  exist.  Where  no  modif^Uf;  facts  are  shown  to 
ahorten  or  lengthen  the  reasonable  time,  the  period  of  eighteen 
months  tnaj  serve  as  a  jast  standard.  It  was  so  held  by  the 
learned  surrogate  of  New  York  in  the  case  of  Gillespie  v. 
Brooks,  2  Kedf.  355.  There  the  will  directed  the  executors  to 
invest  the  residue  of  the  estate,  and  the  duty  of  selling  the 
bank,  insnrance,  mining  and  mannfactaring  stocks  on  hand  was 
JDst  as  plain  and  neceaeaiy  as  if  there  had  heen  a  specific  direc- 
tion to  convert  them  into  money.  It  was  conceded,  in  that 
case,  and  held  by  the  surrogate,  that  a  reasonable  time  for  the 
disposition  of  the  "irregular  secarities"  woald  be  eighteen 
months.  Subsequently  the  same  doctrine  was  held  in  Zockhart 
V.  The  Puhlie  Administrator,  4  Br&df .  21.  While  such  period 
famishes  a  convenient  guide  where  no  special  circamstsnces 
exist,  it  must,  after  all,  not  be  taken  as  a  fixed  or  arbitrary 
standard.  The  test  must  remain,  the  diligence  and  pmdence  of 
prudent  and  intelligent  men  in  the  management  of  their  own 
affairs.  {King  t.  Taliot,  40  N.  T.  76 ;  Thompson  v.  Brovm, 
4  Johns.  Ch.  627;  McRae  v.  McRae,  3  Bradf.  199.)  Stocks 
of  variable  value  ought  not  to  be  timidly  and  hastily  sacrificed, 
nor  nnwisely  and  imprudently  held.  Even  where  there  is  a 
direction  to  sell,  reasonable  time  must  be  given,  and  what  that 
is  must  be  determined  in  each  case  by  its  own  snrronndings. 
Here  the  estate  was  laige.  A  trust  fund  was  early  constituted 
which  furnished  enongh  of  income  for  the  immediate  wants  of 
the  beneficiaries.  They  made  no  complaint  at  the  time  becanse 
the  stock  in  question  was  held.  If  the  resalt  had  heen  a  gain 
to  them  they  would  have  been  thankful  for  the  delay.  For  the 
loss  which  did  result  we  think,  under  all  the  circumstances,  the 
executors  should  not  be  charged. 

Among  other  assets  left  by  the  testator,  and  covered  by  the 
direction  to  convert  into  money,  was  a  country  seat  of  large 
value,  situated  at  Dobbs'  Ferry,  and  overlooking  the  Hudson 
river.  The  testator  owned  only  the  undivided  half ;  hie  part- 
ner, Gray,  who  became  one  of  the  executors,  owning  the  re- 
mainder. The  property  was  incumbered  by  mortgages  of 
$54,000,  which  were  outstanding  and  unpaid  at  the  testator's 
death.    The  executors  tried  to  sell  in  the  usual  and  ordinary 
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way,  at  private  sale,  bat  failed.  The  range  of  possible  pnr- 
chasera  was  narrow.  Those  who  conld  afford  to  own  and  keep 
ap  sncb  a  residence  were  not  nntneroue,  and  the  panic  of  1873 
tended  to  lessen  their  namber  and  make  them  more  than  asn- 
ally  prudent  and  caatious.  Such  offers  of  pnrchaBe  as  were 
made  fell  far  below  the  intrinsic  valae  of  the  property,  and  the 
ezecntors  held  it.  They  paid  off  the  mortgages  and.  expended 
farther  Bums  of  f  12,576  90,  for  taxes  upon  and  the  care  and 
preservation  of  the  property.  Of  this  last  amount,  $5,133  93 
waa  paid  during  the  first  eighteen  months  of  the  executora'  ad- 
ministration ;  and  the  balance  of  $7,442  97,  later.  The  auditor 
found  that  from  the  testator's  death  to  the  date  of  his  report, 
there  had  been  no  such  demand  for  the  Dobbs'  Ferry  property 
as  to  establish  a  market  price  for  it,  and  that  said  executors  had 
not  been  able,  by  due  diligence,  to  effect  a  proper  sale  of  the 
property.  He,  therefore,  allowed  the  payments  by  the  execu- 
tors upon  incumbrancee  and  for  expenses,  and  the  surrogate 
confirmed  the  allowance,  bat  the  general  term  reversed  so 
much  of  the  decree  as  gave  credit  for  the  amounts  paid  upon 
incumbrances  and  the  expenses  incurred,  upon  the  ground  that 
a  sale  onght  to  have  been  made  within  the  eighteen  months, 
and  the  executors  bad  no  authority  to  pay  off  the  mortgages. 
In  so  doing,  it  was  declared,  they  .were  neither  paying  debts, 
nor  converting  the  property  for  investment.  It  is  now  con- 
tended that  the  general  term  were  wrong  for  several  reasons. 

When  the  original  account  was  filed  which  claimed  the 
credits  in  controversy,  the  contestants  filed  specific  objections. 
There  was  a  general  objection  that  the  executors  failed  to  con- 
vert all  the  property  into  money,  and  a  special  objection  on  the 
game  grounds,  naming  the  Dobbs'  Ferry  property,  and  alleging 
that  the  holding  of  the  real  estate  had  involved  large  expeases 
for  care  and  management,  insurance  and  otlier  protection  of  the 
same  and  payment  of  interest  thereon.  The  objections  then 
added  :  "  These  objectors  accordingly  claim  that  the  said  exec- 
Qtors  are  liable  to  make  good  to  the  said  estate  the  losses  sus- 
tained in  manner  aforesaid,  of  all  which  they  propose  to  make 
proof;  and  they  also  object  to  all  such  items  of  extra  expendi- 
tures contained  in  the  said  account  as  have  been  occasioned  by 
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the  aforesaid  aots  or  omisaioiiB  of  the  said  execntora."  There 
was  no  objection  to  the  pajment  of  the  mortgages.  The  iteortB 
of  ench  expenditure  were  stated  in  the  acconnts,  bat  were  en- 
tirely nnchalleni^d.  They  were  stated,  too,  as  paymentA  to 
"  creditors."  They  were  included  in  schedale  D,  which  iB  de- 
scribed in  the  account  as  containing  a  statement  of  "  all  the 
claims  of  creditors  presented  to  and  allowed  by  us,"  and  "  of 
all  moneys  paid  by  ns  to  the  creditors  of  the  deceased."  The 
one-half  of  the  mortgages  was  thoa  claimed  to  be  a  debt  of  the 
estate,  for  which  it  was  liable,  and  which  as  a  debt  had  been 
allowed  and  paid.  To  this  claim  no  objection  was  filed ;  against 
.it  no  evidence  has  been  prodnced,  and  it  will  not  do  now  to  re- 
ject it  on  the  ground  that  it  was  not  a  debt,  and  the  estate  was 
not  boatid  for  its  payment.  But  further  than  that,  it  also  ap- 
pears that  after  the  close  of  the  evidence  before  the  auditor, 
and  when  the  contestatita  knew  and  understood  the  exact  situ- 
ation upon  the  proofs,  their  counsel  formally  notified  the  aud- 
itor that  they  should  not  press  their  objection  to  the  acconnt  in 
respect  to  the  North  Shore  and  Staten  Island  Ferry  Company, 
and  the  real  estate  at  Dobbs'  Ferry.  When  the  case  came  be- 
fore the  surrogate,  the  infant  contestants,  through  their  special 
guardian,  filed  no  exceptions  to  the  auditors  report.  The 
adult  coutestants  did,  but  as  to  the  Dobb's  Ferry  property  the 
snrrogate  held  that  the  notice  given  to  the  auditor  "  was  equiv- 
alent to  a  withdrawal  of  the  objections  referred  to,  and  wae 
done  by  counsel  then  representing  the  contestants,  and  rheir 
action  cannot  be  interfered  with  by  connsel  subsequently  re- 
tained or  substituted."  We  are  of  the  opinion  that  the  surro- 
gate correctly  constraed  the  notice  and  its  effect.  It  amounted 
to  a  waiver  and  abandonment  of  tlie  objections  referred  to. 
Good  faith  and  fairness  require  t)iat  its  force  should  be  ad- 
mitted. It  stopped  the  argument  jn  that  direction  before  the 
auditor.  It,  periia|>s,  prevented  an  application  to  the  auditor 
to  open  the  proofs  and  take  further  evidence,  and  certainly,  aa 
we  have  seen,  influenced  and  controlled  the  action  of  the  snr- 
rogate. We  do  not  see  how  we  can  justly  disregard  it.  The 
ground  taken  by  the  general  term  is  based  upon  the  fact  that 
the  guardian  for  the  infants  did  not  unite  in  the  notice.  That 
is  true,  but  he  not  only  filed  no  exceptions  to  the  auditor's  re- 
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]>ort,  bnt  did  not  appeal  from  the  decision  of  the  BDirogate. 
He  18  not  here.  The  rights  of  the  infants  are  not  before  as. 
The  only  persons  before  ns  and  prosecuting  the  appeal,  are  the 
very  contestants,  and  those  only,  who  withdrew  these  objec- 
tions. They  are  bound  by  their  own  action,  and  tlie  infants 
by  the  decree  from  which  tbey  did  not  appeal.  So  far  then  as 
the  payment  of  incumbrances  is  concerned,  we  must  hold  they 
were  debts  for  which  the  testator  was  personally  liable.  They 
are  claimed  to  be  such  in  the  account;  credited  ae  ench;  not 
objected  to,  and  we  do  not  feel  at  liberty  to  charge  the  execu- 
tors by  presuming  there  was  no  bond  or  personal  covenant. 
What  remains  is  the  qaestion  as  to  taxes  and  ezpeneea  incurred 
by  reason  of  not  selling  the  land.  As  to  so  much  of  these  as 
accrued  after  the  eighteen  montfae,  there  woald  be  room  for 
very  serious  debate  had  not  the  objection  been  formally  with- 
drawn. There  was  justice  and  fairness  in  that  withdrawal. 
The  evidence  had  shown  that  at  the  worst  the  executors,  act- 
ing in  good*  faith,  and  trying  to  do  their  duty,  had  only  been 
guilty  of  an  ti^ror  of  judgment.  The  contestants  concluded 
either  that  no  liability  followed,  or  if  it  did,  that  it  would  be 
harsh  and  hard  to  enforce  it,  and  so  gave  the  notice  which 
practically  withdrew  the  objection.  To  allow  them  now  to 
take  back  their  notice  and  insist  on  the  objection  wonld  permit 
one  to  trifle  with  the  administration  of  justice  in  a  manner 
which  we  cannot  approve.  We  must,  therefore,  agree  with 
the  sarrogate  and  disagree  with  the  general  term  as  to  the 
items  relating  to  the  Dobbe'  Ferry  property. 

Both  sides  complain  of  the  disposition  made  of  the  allow- 
ances granted  .  by  the  surrogate.  He  awarded  $7,500  to  the 
executors  for  a  counsel  fee,  to  the  contestants  91,000,  and  to 
tlie  guardian  ad  litem  of  the  infants  $2,000.  These  allowances 
were  made  upon  the  authority  of  the  law  of  1870  (chap.  359, 
§  12) ;  and  the  general  term  held  that  the  repeal  of  that  act  in 
1860  (chap.  245),  did  not  prevent  its  application  to  the  present 
case,  but  its  just  constmction  was  subordinate  to  the  provisions 
of  the  Code  limiting  the  total  aHowanoe  to  $2,000.  In  that 
we  think  the  general  term  was  right.  In  Ifoye*  v.  Childrer^t 
Aid  Society,  70  N.  Y.  4S1,  we  held  that  in  giving  allowances 
under  the  act  of  1S70,  the  surrogate  is  confined  to  the  "  man- 


3vGooglc 


96  AMBBICiN  PEOBATE  REPOBT& 

ner  "  laid  down  in  sections  308  and  309  of  the  Code,  and  can- 
not exceed  the  maximam  limit  of  the  amount  which  ma;  be 
allowed,  fixed  by  aaid  sections,  and  mast  follow  the  proceas  hj 
which  that  amount  may  be  arrived  at,  which  is  prescribed 
therein.  The  general  term  has  followed  and  acted  npon  that 
decision,  not  only  in  the  present  case  but  in  others.  {Doton  y. 
McGourkey,  15  Hun,  444 ;  Hurd  v.  Warren,  16  Id.  62a.)  All 
that  is  now  arged  to  the  contrary  is  a  suggestion  of  harmful 
conseqaences,  and  that  the  limit  of  |3,000  was  never  intended 
to  be  made  applicable  to  "  the  long  and  expensive  contests  "  in 
the  surrogates'  courts.  We  think  it  was,  and  are  not  without 
hopes  that  its  efEect  will  be  to  shorten  their  duration  and  ren- 
der them  less  expensive,  without  at  all  endangering  the  ability 
of  executors  and  administrators  to  defend  themselves  and  the 
estates  which  they  represent. 

The  appellants,  however,  insist  that  the  power  to  make  al- 
lowances is  still  farther  limited  by  the  provisions  of  the  Oode 
of  Civil  Procedure,  and  those  apply,  becaose  tlft  costs  were 
taxed  in  October,  1S80,  and  after  that  Oode  t(n>k  effect.  Its 
own  provisions  leave  it  not  applicable.  By  section  3347,  sub- 
division 11,  the  eighteenth  chapter,  among  others,  is  made  ap- 
plicable only  to  an  action  or  special  proceeding  commenced  on 
or  after  September  1,  1880,  except  as  to  certain  sections  which 
do  not  alfect  the  question  of  costs  before  ns.  We  see  no  rea- 
son, therefore,  for  disturbing  the  conclusion  of  the  general 
term  npon  the  subject  of  the  allowances.  Other  questions 
raised  in  the  case  have  been  examined,  but  need  not  be  speci- 
ally considered. 

The  judgment  of  the  general  term,  so  far  as  it  modifies  the 
decree  of  the  surrogate,  by  refusing  credit  to  the  executors  for 
the  amounts  paid  upon  incumbrances,  and  for  taxes  and  ex- 
penses on  account  of  the  Dobbs'  Ferry  property,  should  be 
reversed,  and  in  other  respects  affirmed  with  costs  to  the  ezeo- 
Titors,  to  be  paid  out  of  the  estate. 

All  concur. 

Judgment  accordingly. 

See  Waid  v.  Kitchen,  1  Am.  Prob.  B.  890. 
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Fellows  v$.  Lonqtob. 

[Bl  New  Tori,  sa*.] 


BoirUB  TAKBH  BT  QDABDIAN  ON  LOAH  OF  COTATB  FUSSfl  ROT  DSDBT. 


Appkal  from  &  jndgment  of  the  general  tenn  of  the  Bn- 
preme  Court  m  the  fourth  department  affirming  a  jadgment  it 
special  term  in  pUintiflpB  favor. 

The  opinion  states  the  facts. 

^.  JBnmdage,  for  appellant. 
Om.  W.  Gothran,  for  reepondent. 

BcoEB,  Ch.  J.  This  action  is  brooght  to  foreclose  a  mort- 
gage of  $5,000,  given  Uareh  29,  1870,  hj  appellant,  Francea 
Longyor,  to  one  Abner  P.  Downer,  gnardian,  etc.,  npon  lands 
in  Niagara  conn^.  The  mortgage  was  assigned  by  Abner  P. 
Downer,  gnardian,  etc.,  to  the  plaintiff,  on  the  ISth  daj  of 
Jnne,  1876,  which  assignment  contained  a  covenant  on  the  part 
of  the  said  Bowner  that  the  snm  of  $5,322  was  unpaid  thereon, 
that  there  were  no  defenses  or  offsets  to  said  mortgage,  with  a 
gnsrantj  of  its  collection. 

The  whole  som  secured  to  be  paid  becoming  dne  in  May 
1878,  this  action  was  commenced  to  foreclose.  The  mort- 
gagor, Frances  Longyor,  answered,  pleading  the  defense  of 
usniy,  allefpng  that  the  mortgage  was  given  bj  the  defendant 
to  Abner  P.  Downer  to  secure  a  loan  of  |o,000,  and  that  it 
was,  at  the  time  of  anch  loan,  corruptly  and  against  the  form  of 
the  statute,  agreed  between  the  defendant  and  Downer  that 
she  shonld  pay  him  the  sum  of  $800  for  the  loan  and  forbear- 
anoe  of  said  money ;  that  the  loan  wss  afterward  made  and  the 
$800  paid  to  Downer  by  defendant. 

Upon  the  trial  the  proof  established  and  the  court  found 
Vol.  m.— 7 
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the  follovinf^  facta  among  others :  tbat  Abner  P.  Downer  was, 
at  the  time  of  this  traiiBBctioii,  the  du\j  appointed  ^oardian 
of  hifl  infant  brother  and  sister,  William  V.  Downer  and  Alice 
M.  Downer ;  that  he  had  accepted  the  office  and  ezecoted  bonds 
for  the  faithful  performance  of  his  duties,  and  that  frona  the 
fonda  belonging  to  his  wards  the  loan  in  qnestion  was  made; 
tbat  in  Febmary,  1870,  one  John  H.  H.  Clark,  the  son  of  the 
defendant  Frances  Longyor,  was  the  owner  of  a  bond  and 
mortgage  given  to  him  by  his  mother,  to  secare  the  sum  of 
$2,270  with  interest;  that  the  defendant,  being  desirous  of 
borrowing  a  sum  of  money,  authorized  Clark  to  obtain  it; 
Clark  applied  to  Downer  for  a  loan  which  resnlted  in  an  agree-  - 
ment  "  tbat  Downer  should  purchase  of  Clark  his  bond  and 
mortgage  of  $2,270  and  loan  Frances  Longjor  the  additional 
sum  of  $5,000,  and  tbat  Downer,  for  the  purchase  of  the  bond 
and  mortgage,  and  for  making  the  loan,  should  be  allowed  a 
discount  from  the  amount  due  on  the  Clark  bond  and  mort- 
gage, of  the  BDm  of  $471  48.  This  transaction  waa  consum- 
mated by  the  assignment  by  Clark  to  Downer  of  hia  mortgage, 
and  the  payment  to  him  by  Downer  ftf  the  amount  secured  by 
this  mortgage,  less  the  snm  of  $471  48. 

Afterward,  and  on  the  29tb  of  March,  1870,  the  defendant, 
Frances  Longyor,  executed  to  Abner  P.  Downer,  guardian,  etc., 
to  secure  the  loan  to  her,  the  bond  and  mortgage  in  suit,  and 
upon  its  delivery  to  Downer,  received  from  him,  through  her 
agent  Clark,  the  fall  sum  of  f  5,000. 

The  court  further  found  that  the  sum  of  $471  48,  agreed  to 
be  deducted  from  the  face  of  the  Clark  bond  and  mortgage,  was 
fixed  upon  and  deducted  as  a  sum  to  reward  Abner  P.  Downer, 
personally,  for  making  snch  purchase  and  loan,  and  was  so  un- 
derstood by  both  parties,  and  it  was  not  intended  by  Downer 
that  it  shonid  be  paid  over  to  the  persons  for  whom  he  was 
guardian ;  tbat  Clark  and  Longyor  both  knew  at  the  time  of 
the  making  of  this  purchase  and  loan  that  the  moneys  used  for 
tbat  purpose  belonged  to  the  funds  in  Downer's  hands  as 
guardian  of  his  brother  and  sister,  and  tbat  it  was  the  purpose 
and  intention  not  only  of  Downer,  but  also  of  Mrs.  Longyor 
and  her  agent  Claik,  to  have  the  bond  and  mortgage  in  que«- 
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tion  made  payable  to  Abner  Downor  as  snch  guardian.  The 
coQTt  also  foacd  that  at  the  time  of  the  trial  the  general  guar- 
dan  had  settled  with  and  paid  liis  wards,  bnt  when  did  not  ap- 
pear ;  and  finally  that  this  tninBaction  was  not  usurious,  and  that 
the  eecarities  were  valid  in  the  hands  of  the  plaintiff.  The 
above  are  enhstantially  all  of  the  findings  material  to  the  ques- 
tions raised  on  this  appeal. 

There  is  no  evidence  or  finding  as  to  the  actual  value  of  the 
Clark  mortgage  at  the  time  of  this  transaction.  Neither  is 
there  any  finding  as  to  what  specific  snm,  if  any,  was  to  be  A- 
lowed  to  Downer  for  the  loan  of  the  $5,000.  The  court  re- 
fused to  find  that  the  snm  of  $300  was  to  be  allowed  for  snch 
purpose.  We  are  now  asked  to  reverse  the  judgment  rendered 
npon  this  report,  and  to  declare  the  transactions  in  questiom 
usurious  as  matter  of  law. 

Decisions  are  quite  numerous  to  the  eSect  that  the  purchase 
of  interest-bearing  notes  or  mortgages  at  less  than  their  face 
value,  though  their  payment  be  guaranteed  by  the  vendor,  are 
not  necessarily  usurious.  {Broohs  v.  Avery,  4  N,  Y.  225; 
Cram  v.  Hendriclea,  7  Wend.  569 ;  Thomas  v.  Fish^  9  Paige, 
478;  OaUin  v.  Qanter,  11  N.  T.  368;  Cohh  v.  TUua,  10  Id. 
198.)  There  is  no  presumption  that  a  mortgage  is  of  the  value 
of  the  snm  appearing  as  unpaid  thereon,  especially  when  it  is 
transferred  in  connection  with  a  loan  which  is  daimed  to  be 
nsnrioos  on  account  of  the  difi'erence  between  the  price  paid 
and  the  amount  porportiug  to  be  nnpaid  thereon. 

Savage,  Ch.  J.>  says :  "  tTsury  is  a  defense  which  must  be 
strictly  proved,  and  the  court  will  not  presume  a  state  of  facts 
to  sustain  this  defense  where  the  instrument  is  consistent  with 
correct  dealing."  {Marvin  v.  Feeter,  8  Wend.  533,  See,  also. 
Smith  V.  Marvin,  27  N.  T.  143 ;  Mutual  Life  Ins.  Co.  v. 
Saahaw,  66  Id.  544;  Thoma«  v.  Murray,  82  Id.  610.) 

From  the  findings  in  this  case,  and  the  absence  of  any  proof 
of  value,  we  might  well  presume  that  the  price  paid  by  Downer 
for  this  mortgage  .represented  its  actual  value.  To  hold  other- 
wise would  require  us  to  decide  as  matter  of  law,  in  order  to 
npport  a  defense  of  usury,  that  this  mortgage  was  of  gi-eater 
value  than  the  priee  paid,  although  the  findings  of  the  court 
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&eIow  are  not  inconsUteot  with  the  fact  that  the  mortgage  vMf 
have  actually  been  worth  moch  le&e.  Bat  it  is  DnneceBSu;, 
and  perhaps,  under  the  peculiar  condition  of  the  findings  in 
this  case,  improper  to  dispose  of  the  case  npon  this  gronnd,  m 
TO  think  the  jadgment  sustainable  apon  another  theory.  The 
£iinds  with  which  this  loan  was  made  did  not  in  eqnity  belong 
to-  Abner  P.  Downer,  bnt  were  the  property  of  an  estate  of 
whreh  he  was  the  representative.  He  conid  not  nae  those 
fnTid»for  hie  own  purposes,  and  had  the  right  to  inreet  them 
•nly  in  obedience  with  settled  rales  of  law  relating  to  the  in- 
Tcetmenl  of  tmst  funds.  These  rales  forbid  their  employment 
lb  iflegal  or  specnlative  transactions  as  well  as  in  the  pnrohaM 
«f  donbtfal  and  indiscriminate  secarities. 

It  was  said  by  Jodge  Woodruff,  in  the  case  of  Sing  ▼. 
Talbot  (^  N,  Y.  84) :  "  It  is  not  true  that  there  is  no  undw^ 
I^ing  principle  or  role  of  condnct  in  the  administration  of  a 
tmst,  which  calls  for  obedience.  Whether  it  has  been  declared 
&y  the  courts  or  not ;  whether  it  has  been  enacted  in  statutes 
er  u«t  f  whether  it  is  in  familiar  recognition  in  the  affairs  of 
ftfe,  there  appertains  to  the  relation  of  trustee  and  cettui  que 
trust  a  duty  to  be  faithful,  to  be  diligent,  to  be  prudent  in  an 
administration  intrusted  in  the  former,  in  confidence  in  his 
fidelity,  diligence  and  pradence." 

"  This  necessarily  ezcladcs  all  speculation,  all  investments 
^r  an  uncertain  and  doubtful  rise  in  the  market,  and,  of 
coarse,  everything  that  does  not  take  into  view  the  nature  and 
object  of  the  trust,  and  the  consequences  of  a  mistake  in  the 
BclectioB  of  the  investment  made." 

The  guardian,  Abner  P.  Downer,  stood  in  the  relation  of 
an  agent  to  this  property ;  not  only  that,  but  an  agent  bound 
in  law  to  execute  his  power  over  the  funds  in  a  special,  limited 
and  lawful  manner,  and  who  could  be  relieved  from  this  duty 
only  by  the  order  of  a  court  having  jurisdiction  of  the  matter. 
The  defraidant  knew  the  limit  and  extent  of  the  trustee's  an- 
thority,  for  that  was  defined  by  rules  of  law,  of  which  she,  like 
all  others,  must  be  presumed  to  have  had  knowledge.  Know- 
ing tluB,  she  approached  the  guardian  to  procure  moneys  be- 
bngii^  to  this  estate,  and  sought  to  accomplish  her  purpose  by 
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offering  a  personal  iDdacement  to  the'co^fDdiaa  of  these  fnnds. 
It  IB  impoBsible  to  hold  tbat  this  tranBacttcnf.^t&s  usurious.  A. 
tniBtee,  althoagh  he  may  be  vested  with  title-t^  the  troBt  fundf 
hw  a  mere,  naked  title,  without  any  proprietary  .oVdispoBable 
interest  in  the  property.  Hia  power  over  it  ie  IfDiitM.  either 
by  known  mles  of  law  or  those  capable  of  easy  ascerluinqrent, 
and  he  cannot  be  considered  the  lender  of  the  trust '^pidsi^ 
within  the  meaning  attached  to  that  term  by  onr  statutes  "if^'Z 
lating  to  nsoty.  By  the  contract  of  loan,  the  real  lenders  were  ' 
not  to  receive  anything  in  excess  of  legal  interest. 

The  principles  frequently  declared  by  this  conrt  seem  to 
preclDde  any  view  of  this  transaction  which  would  lead  to  a 
contnuy  condnsion.  The  cases  are  quite  numerous  to  the 
effect  that  where  an  agent  loans  moneys  belonging  to  his  prin- 
cipal, and  as  a  condition  of  the  loan  receives  a  bonoB  from  the 
borrower  for  his  own  benefit,  without  the  knowledge,  consent, 
or  authority  of  his  principal,  the  security  taken  for  snch  loan  is 
not  thereby  rendered  void  for  usury.  {Gondit  v.  Baldwin,  21 
N.  Y.  219;  BeU  v.  Day,  83  Id.  168;  £itffvez  v.  P'ta-dy,  66 
Id.  446 ;  Midual  Life  Ina.  Co.  v.  Kaahaw,  tupra.)  In  analogy 
with  this  principle,  we  think  the  transaction  in  question  was 
not  nsorions.  The  borrower  here  was  informed  that  the  fundi 
proposed  to  be  ased  were  not  the  individual  funds  of  Abner  P. 
Downer.  She  treated  with  Downer  as  the  representative  of 
principaLa  who  were  the  real  owners  of  the  fund  from  which 
the  loan  was  made.  Not  only  this,  but  she  also  knew  that  these 
were  trust  funds,  subject  in  their  disposition  and  control  to  the 
mlee  governing  the  investment  of  trust  estates,  and  from  the 
rtry  nature  of  the  case  that  their  custodian  was  forbidden  by 
law  from  engaging  in  ill^al  transactions  with  such  funds.  She 
entered  into  this  contract,  therefore,  knowing  tiiat  Downer  did 
not,  and  could  not,  have  anthority  to  enter  into  a  nBurions  con- 
tract on  behalf  of  his  principals;  not  only  this,  but  she  did  not 
pay,  or  agree  to  pay,  the  actual  owners  of  the  fnnds  a  bonus, 
but  agreed  to  pay  it  to  Abner  P.  Downer  for  his  individual 
nee.  By  the  terms  of  the  agreement  the  real  lenders  in  this 
OMe  were  not  to  receive,  either  dipecily  or  indirectly,  anything 
beyond  legal  interest  and  the  repayment  of  the  money  actually 
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loaned.  If  an  adt^tfan  be  relieved  from  an  apparently  asnrions 
contract  made  tif-^fiJe'-agent,  upon  tbe  gronnd  that  the  osnrionB 
premium  was*  titb^  and  retained  bj  saoh  agent  witboat  the 
prindpal'i'ilfliawledge,  authority  or  consent,  hov  mach  stronger 
is  the  pOkjatfn  of  an  infant,  tbe  diepoBition  of  whose  propertj 
is  ^ayirtOfed  bj  stringent  legal  rules,  and  who  is  always  subject 
,V^.tl>y  disabilities  of  non-age,  rendering  him  incapable  of  bind- 
'."i^'bimBelf,  either  by  acquiescence  or  consent. 

It  is  quite  unnecesBary  to  discuss  the  effect  of  a  aubsequeot 
ratification  by  the  principal,  upon  the  loan,  and  tbe  Bubeeqnent 
relations  of  the  agent  to  the  principid,  for  this  case  is  destitute 
of  evidence  of  ratification.  It  is  enough  to  say  that  it  wonld 
have  no  different  effect  than  that  of  a  sabeequeut  ratification 
in  the  eases  of  Condit  v.  Baldvnn,  and  others  above  cited. 
The  acceptance  of  tbe  security,  and  bringing  suit  thereon  by 
the  principal  with  knowledge  of  the  act  of  tbe  agent,  is  not  a 
ratification.  {£^tevez  v.  Pwrdy,  supra;  Stout  v.  Sider,  13 
Hun,  574.)  Especially  would  this  be  so,  if  knowledge  of  the 
transactions  attending  the  loan  is  not  brought  home  to  him. 

The  position  nrged  by  tbe  counsel  for  the  appellant,  that  this 
loan  must  be  regarded  as  an  individual  transaction  between 
Abner  P.  Downer  and  the  defendant,  although  he  was  de- 
scribed in  the  bond  and  mortgage  as  Abner  P.  Downer,  guar- 
dian, etc.,  cannot  be  maintained.  It  is  thought  to  be  suppori;ed 
by  a  line  of  cases  holding  that  an  addition  to  the  name  of  a 
contracting  party,  of  hie  title  or  office,  does  not  deprive  the 
eontract  of  its  personal  character.  These  authorities  have  no 
application  to  this  case.  They  relate  only  to  the  liability  of 
the  person  employing  such  title  in  an  action  between  him  and 
a  third  party.  (Sutherland  v.  Carr,  85  N".  Y.  110.)  The  ques- 
tion here  is  that  of  the  ownership  of  the  moneys  represented 
by  this  mortgage,  and  is  to  be  determined  by  the  principles 
governing  tbe  ownership  and  management  of  trust  estates. 
Tbe  words  "guardian,  etc.,"  inserted  in  the  securities  in  ques- 
tion, operated  as  notice  to  the  defendant  Longyor,  of  the  rights 
of  the  wards  of  whom  Downer  was  guardian.  {Pendleton  ▼. 
Fay,  2  Paige,  202 :  Budd  v.  Munroe,  18  Hun,  316 ;  Dunoon^ 
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T.  Jaudwi,  15  Wall.  185 ;  Skava  r.  Spencer,  100  MaBS.  389 ;  1 
Am.  Rep.  115.) 

It  IB  repngnant  to  the  eqoitable  principles  controlling  tiie 
maoagement  and  disposition  of  tmst  eetates  to  say  that  a  trustee 
can  acquire  an  interest  in  tmst  pro^Krty  as  against  his  ctttuit 
fu«  trust,  merel;  by  dealing  with  it  in  his  individual  name.  (3 
Peny  od  TrnsU,  §  836.)  The  circomstance  that  a  tmetee  has 
given  a  bond  for  the  faithfnl  performance  of  his  daties  does  not 
affect  the  application  of  these  principles.  Sach  security  is 
nsnally  given  open  the  appointment  of  a  trostee  by  a  court,  and 
in  the  case  of  many  other  traste,  and  yet  it  has  never  been  sap- 
posed  that  this  fact  in  any  way  impaired  the  remedies  open  to 
the  beneficiaries  of  a  trust,  or  had  any  other  effect  than  to  give 
them  the  additional  Beoarity  fnmished  by  the  bond.  The  «m- 
iuis  qw  trutt  have  the  option  to  prosecute  the  trustee  and  bis 
bond,  or  to  follow  and  reclaim  the  property.  (2  Perry  on 
Trusts,  §  M3.) 

In  conclneion  we  say  that,  while  there  may  be  trusts  of  sneh 
a  character  that  an  illegal  and  asnrioas  loan  of  the  fnnds  be- 
longing to  them  will  render  the  eecuritiee  taken  therefor  void, 
in  the  case  at  bar  we  nre  satisfied  that  it  would  be  incon- 
sistent with  well-established  principles  to  hold  that  the  loan- 
ing of  the  moneys  of  an  infant  by  his  legal  guardian  is  asnri- 
oas, although  the  guardian  exacted  more  than  lawful  interest 
for  the  loan. 

The  judgment  appealed  from  should,  therefore,  be  affirmed. 

All  concar. 

Judgment  affirmed. 
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ItOAOH  VS.  Ames. 

[SO  Eentnckf,  S.] 

EZBODTIOK   OV  OOKTKA.OI  BY  ADHIinSTKATOB    OW    IHBOLTDIT 
S8TATE. 


An  •dmiolrtrKtor  nho  aeta  In  good  futh  uid  «zecQt«8  &  oonbvct  inado  vltli  da- 
eedent  for  the  ddiverj  of  pergonal  property,  paid  for  before  hia  death,  tlu 
breach  of  which  wonld  resnlt  In  damage  to  the  eatala,  will  not  be  req>oii«Ua, 
■lUloiigh  the  a^te  la  InsolTent. 

Spalding  <jk  Spaldittgy  for  appellanU. 
C.  Sermett  and  O.  C.  Jioae,  for  appellees. 

Pbtob,  J.  By  section  33  of  the  General  StatnteB,  chapter 
39,  all  debts  and  liabilities  of  a  decedent  are  of  equal  dignity, 
and  to  be  paid  ratably  in  the  administration  of  the  estate,  ex- 
cept certain  liabilities  therein  specified ;  and  by  section  43  of 
the  same  chapter,  when  the  personal  representative  has  paid  to 
a  creditor,  etc.,  an  nndne  proportion  of  bis  demands,  he  may 
recover  from  the  creditor,  distributee,  or  devisee  the  amoant 
of  overpayment,  with  the  interest  thereon.  In  the  case  before 
TiBy  the  intestate,  W.  E.  Ames,  in  his  lifetime,  sold  to  Bock- 
ham  and  Field  his  crop  of  com,  estimated  at  12,000  boshela, 
which  Ames  was  to  shell,  sack,  and  deliver  between  the  first 
and  last  of  Uarch,  to  be  good,  soand,  merchantable  flint  com, 
pat  ap  and  delivered  in  good  order,  at  the  price  of  forty-five 
Cf-nts  per  bushel,  to  be  paid  for  on  delivety  by  the  vendees. 
At  the  time  of  the  sale,  and  shortly  after,  the  purchasers  paid 
to  Ames,  on  this  sale,  the  sum  of  12,233  26.  Ames,  before 
the  com  was  delivered,  died,  and  the  appellee,  James  H.  Dyer, 
was  appointed  his  administrator.  The  corn  was  shucked  and 
in  pens  at  the  death  of  the  intestate,  to  enable  him  to  comply 
with  his  agreement,  and  when  the  appellee  administered,  he 
delivered  the  com,  and  received  the  balance  of  the  purchase 
price,  with  which  he  has  chai^^  himself  as  administrator. 

The  appellee,  finding  that  liens  had  been  asserted  by  certain 
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onditora  on  portione  of  the  eetate  of  his  intestate,  filed  a  peti> 
tion  ID  equity  asldiig  for  aa  ascertaJDment  of  the  liens,  and  a 
Teferenoe  to  the  commisaioDer  for  the  purpose  of  aaditing  hia 
aoconntB  and  settling  the  estate.  An  amended  petition  was 
also  filed,  in  which  the  insolvency  of  the  estate  is  alleged  by 
reason  of  the  nnmerouB  claimB  that  are  being  presented,  and  the 
chancellor  is  called  upon  to  settle  it  as  an  insolvent  eetate. 
The  petition  and  amendment  were  both  filed  after  the  corn  had 
been  delivered  to  the  vendees  by  the  administrator.  The  ap- 
pellants, who  were  creditors,  filed  answers,  as  well  as  excep- 
tions to  the  commissioner's  report,  by  which  they  seek  to  make 
the  adminiatrator  liable  for  delivering  the  com,  insisting  that 
the  porchasers,  Bnckham  and  Field,  were  not  entitled  to  the 
eom,  and  could  only  recover  the  amount  of  money  advanced 
on  their  purchase ;  that,  as  to  this  money,  they  occupied  the 
poaition  of  a  general  creditor.  If,  by  the  terms  of  the  contract^ 
the  title  passed  to  the  com  at  the  time  of  the  sale,  then  the 
creditora  can  assert  no  claim  as  against  the  administrator ;  bat 
vitbont  determining  this  question,  it  seems  to  us  the  personal 
representative  should  not  be  held  responsible. 

The  particular  com  delivered  was  the  subject  of  the  agree- 
ment between  the  parties.  It  had  been  placed  in  pens  ready 
f^r  delivery,  and  the  snm  of  (2,233  advanced  upon  it  by  the 
purchasers.  It  was  a  contract,  the  violation  of  which  sub- 
jected the  estate  of  the  intestate  to  damages,  and  it  was  with 
the  personal  representative,  under  the  circumstances,  to  detei^ 
mine  whether  he  would  comply  with  the  terms  of  sfde  by  de- 
lir^ng  the  com,  or  refuse  to  do  so,  and  thereby  make  the 
ettate  liable  not  only  for  the  money  advanced  npon  it,  but  for 
such  damages  as  the  purchaser  would  be  entitled  to  reoover 
for  the  breach  of  the  agreement. 

It  was  certainly  not  such  a  fixed  or  ascertained  liability  as 
thftt  of  an  ordinary  debt,  bat  involved  the  question  only  as  to 
whether  the  personal  representative  should  comply  with  the 
agreement,  or  subject  the  estate  to  damages.  If  com  had  ad- 
vanced a  dollar  on  the  barrel,  the  creditor  might  then  have 
h«en,  heard  to  complain  of  the  failure  of  the  administrator  to 
execute  the  contract  of  his  intestate.    It  is  evident  the  ap- 
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pellee  was  not  aware  of  the  iosolveDcj  of  tbe  estate  at  the  time 
he  delirered  the  com,  and  the  odI;  qaeetion  really  inTolred  ii, 
did  the  admioietrator  act  in  good  faith  when  executing  the 
contract  t  This  is  not  an  ordinary  demand,  snch  ae  is  eontem- 
phited  by  the  statnte,  that,  when  diechai^ed,  mnst  be  done  at 
the  risk  of  the  personal  representative.  So  far  as  the  estate  ia 
concerned,  it  not  only  involved  the  repayment  of  the  moneys  ad- 
vanced, bat  damages  for  the  non-delivery  of  the  property  pur- 
chased, and  the  administrator,  exercising  a  discretion  as  to  his 
duty,  complied  with  the  terms  of  the  contract,  and  relieved 
the  estate  from  a  litigation  that  must  have  reenlted  in  tbe 
assessment  of  damages  against  it,  as  well  as  a  recovery  of  the 
principal  som  advanced.  He  may  have  snpposed  that  tbe  title 
passed  to  the  vendee,  as  is  insisted  by  his  counsel  in  ailment 
here ;  but  whether  he  did  or  not,  his  action  was  within  the 
range  of  a  discretion  he  had  the  right  to  exercise,  and  the 
creditors  should  not  complain.  An  administrator  is  entitled 
to  tbe  preeamption  of  good  faith  in  the  discharge  of  sach 
daties  as  are  not  defined  by  statnte,  like  any  other  trustee. 
Section  33  of  chapter  39,  General  Statutes,  was  not  intended  to 
compel  the  administrator  to  submit  to  an  action  for  damages, 
for  the  purpose  of  settling  such  unliquidated  demands  as  this, 
but  it  is  his  duty  to  do  that  which,  in  the  exercise  of  a  proper 
discretion,  he  thinks  best  for  the  iuterestB  of  the  estate. 

Under  the  ancient  rule  with  reference  to  the  payment  of 
debts,  the  liability  of  the  administrator  depended  principally 
upon  his  good  faith  and  vigilance  in  ascertaining  their  jnstice ; 
and  in  equity,  when  the  personal  representative  acted  in  good 
faith  and  paid  debts  or  claims  when  there  was  a  deficiency  of 
assets,  he  was  entitled  to  relief.  (Story's  Equity  Jurisprii- 
dence,  vol.  I,  p.  95 ;  3  Dana,  p.  41.') 

While  the  relief  in  such  cases  is  now  regulated  by  statute, 
it  by  no  means  follows  that  in  the  class  of  cases  before  ns  all 
discretion  is  withlield  from  the  personal  representative,  and  he 
is  compelled  to  submit  to  the  costs  of  expendve  litigation  in 
order  to  settle  that  which,  as  a  prudent  busiuesB  man,  he  could 
determine  without  involving  the  estate  in  costs.  The  damages 
in  this  case,  may,  and,  doubtless,  under  the  proof,  would  not 
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have  been  hearj  agaiDBt  the  estate ;  still,  this  coart  will  not 
epecnlate  on  Baoh  a  reealt,  and  when  the  admiBistrstor  in  good 
futh  hae  complied  with  a  contract  made  by  his  intestate  for 
the  delirery  of  property  that  bad  b^en  paid  for,  and  the  breach 
of  which  would  have  reenlted  in  damages  and  costs  against  his 
estate,  the  chancellor  will  not  hold  the  personal  representative 
responsible  when  the  entire  proceedings  shows  that  he  acted  in 
the  best  of  faith.  The  claim  of  Matthias*  ezecntor  was  prop- 
erly disregarded  ;  the  com  had  been  remored  from  the  rented 
premises  for  Beversl  months,  and  the  lien  as  to  the  creditors 
was  gone.    The  judgment  below  in  each  case  is  affirmed. 


Exeratian  of  teitatar's  contraet  bj  admlDlstrator  or  exeentor,— It  is 
a  geoeral  role  of  law,  tlist  the  penonal  represenUtives  are  reBponsible  to 
the  extent  of  the  aaeets  that  come  to  their  hands,  upon  all  the  contracts  of 
their  testator  or  intestate,  whether  the?  are  deeds,  or  contracts  bj  record, 
or  simple  contracts,  and  whether  ' '  the  executors  and  administrators  "  an 
named  in  the  contract,  or  whether  they  are  not,  and  whether  the  breach 
has  been  incurred  in  the  lifetime  of  the  decedent  or  after  his  decease. 
Woods  T.  Ridlej,  27  Hiss.  119. 

At  common  law,  if  an  executor  or  administrator  undertook  to  perform 
the  contracts  of  the  decedent,  it  was  upon  hid  own  personal  respondbili^, 
so  that  if  losset  were  sustained  he  was  required  to  bear  them,  while,  if 
profits  were  realized,  they  were  assets  in  his  hands  for  the  benefit  of  the 
estate.  Smith  v. Wilmington  CosI  Co.  83  Illinois,  498;  H0W17  v.  Adams, 
14  Mass.  &87;  Mills  t.  Murray,  4  Ezch.  868;  Howard  v.  Wheatley,  29  L. 
J.  Cb.  436. 

But  this  hard  rule  of  the  common  law  is  relaxod  in  equity  and  by  stat- 
ute in  England,  and  in  most  if  not  all  of  the  States  of  the  nnion.  32and 
88  Vict.  c.  85,  i  37 ;  Clegg  t.  Rowland,  L.  R.  3  Eq.  868 ;  Davis  r.  French, 
SO  Maine,  31 ;  EDis  t.  Herriman,  5  B.  Mon.  398. 

It  is  now  generally  a  question  of  honesty  and  due  diligence.  Meeker 
T.  Vandervart,  19  N.  J.  Law,  892;  Laughlin  t.  Lorenz,  48  Penn.  St.  373; 
Davis  T.  Lane.  11  N.  H.  B13;  OrayT.  Hawkins,  8  Ohio  St.  449;  Getz's 
Estate,  13  Phila.  (Pa.)  148. 

The  personal  representative  must  even  dispute  and  avoid  any  ill^al 
contract  made  by  the  decedent,  or  one  corrupt  and  contrary  to  good 
morals.  Eabanks  v.  Dobbs,  4  Arkansas,  178;  Boas  v.  Hardin,  44  N.  T. 
Super.  Ct.  36;  Martin  v.  Root,  17  Mais.  223;  Cross  v.  Brown,  51  N.  H. 
486;  Welsh  v.  Welsh,  lOS  Mass.  329;  McLean  v.  Weeks,  61  Maine,  227; 
Doe  V.  Clark,  43  Iowa,  128. 
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TIm  dotj  of  the  penonkl  repreaentktiTe  extends  to  erecntoij  contraots 
u  well  aa  to  others.  Warner  r.  Hnmphiey,  2  H.  A  G.  SOS;  CoIUhboq  t. 
Lister,  20  Beav.  BBS;  Wentworth  t.  Cook,  10  Ad.  &  E.  42. 

fint  the  ezecutorf  obligation  miut  have  been  founded  in  contnct, 
hence  gifts  eauia  mortU,  not  folly  completed  by  the  decedent,  cannot  b« 
enforced  aghast  the  executor  or  administrator.  Hooper  t.  Goodwin,  1 
Swanst.  48a ;  BhurtlefE  T.  Francis.  IIB  Haas.  Ui ;  BeU  v.  Hewitt,  24  In- 
diana, 380 ;  Baiter  v.  Qray,  8  U.  &  Q.  771 ;  Niels  t.  Smith,  14  Veaey,  491 ; 
Egerton  t.  Egerton,  17  N.  J.  Eq.  419. 

It  is  held  in  Alabama,  that  the  duty  of  the  personal  representative  is 
confined  to  carrying  out  eiiiiting  contracts,  and  that  he  may  not  make 
new  ones  without  an  order,  by  the  decedent,  for  carrying  on  the  business. 
HollingBWorth  r.  HoUingsworth,  OS  Ala.  821.  But  see,  also,  Bowker's 
Betate,  13  Phil*.  (Pa.)  88. 

But  this  duty  does  not,  in  any  event,  extend  to  contracts  of  the  dece- 
dent aa  to  trusts.  It  is  only  hia  duty  to  settle  the  accounta  and  close  up 
Uie  trust.  Little  v.  Walton,  28  Penn.  Bt.  lU;  Bowman  t.  Raineteaoz,  1 
Hoffm.  (S.  T.)  160. 

As  an  exception  to  the  general  rule,  that  the  contracts  of  Uie  decedent 
devolve  upon  the  personal  Tepresentadve,  Is  to  be  noted  in  the  cms  of 
such  contracts  as  are  of  a  personal  nature^  or  necessarily  limited  to  tba 
lifetime  of  the  decedent.  All  such  contracts  die  with  the  penon,  as,  for 
example,  contracts  of  an  author  or  poetj  or  skilled  artizan,  aa  an  arcU* 
tect  or  builder;  or  soldier.  In  such  contracts  it  is  to  be  assumed  that 
death  is  a  cancellation  of  the  obligation.  Aiboni  t.  TTiTlmirm^  1  H.  ft  W. 
428;  Robinson  v.  Davison,  L.  R.  0  Ex.  369;  Blood  t.  Winstead,  28  Pens. 
St  814;  Siler  t.  Gray,  86  N.  C.  066  ;  Coke  r.  Colcroft,  2  Wm.  B.  606; 
Bradbury  v.  Morgan,  1  H.  ft  C.  349. 

Tlwre  ia  special  force,  in  this  exception,  in  the  caae  of  employer  and 
employed,  Taaker  v.  Shepherd,  S  H.  ft  N,  070;  Oampanari  t.  Woodbuin, 
15  0.  B.  400. 

In  Uassachnaetts  It  Is  held  that  an  executor  is  not  liable  for  Uie  ex- 
pense of  a  child  placed  at  a  boarding-school  by  the  decedent  in  her  Ufa- 
time.    Browne  t.  McDonald,  129  Mass.  60. 

See  also,  as  to  the  personal  element  in  contracts,  of  a  decedent,  Colla- 
more  t.  Wilder,  lA  Kansas,  16;    Succeaaion  of  Qayle,  27  La.  Ann.  047;  | 
Ctonldsmith  T.   Coleman,  07  Qa.  420;   HcGDl  v.  HoGUl,  >  Meta.  (EyJ 
308. 
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Lbmt  vs.  Howabd. 

ISe  Haw  Torh,  ISft.l 
Sestb  asd  PBOFm  urTRBifEDUTE  testatob'b  dkath,  mtd  ex- 

KBCISE  OF  >OWEB  OF    8ALB. — FoWBB    OF  BAI.E,  WBEN    IKPBBA- 
TIVK. — COMPKHBATIOH    OF  KXBOUTOK    BBTONS  BTATUTOBT   FBBI. 

At  Uw  the  Nsts  and  profita  of  Und  iaterm«dUto  th«  tostator'H  dssth,  aaA  tfas 
exercise  of  ■  power  of  sele,  belong  to  the  holder  of  the  legal  title ;  In  eqnltj, 
it  the  power  operates  u  an  interiDediale  coDTenioD  of  the  land  ^nto  peTsonal- 
tj,  nioh  profit!  are  a  part  of  the  fund  and  ihonld  be  acconoted  for  by  tlie  lielr' 
to  the  executor,  and  bj  the  latter  to  the  beneficiarj, 

"Where  the  general  echeme  of  the  will  reqnlree  a  couverdoQ,  the  eonrt  will  eoe- 
•Irae  a  power  of  Mle  as  imperaUTe,  althongh  the  donee  of  tlie  power  ii  reated 
wlUi  a  discretion  at  to  the  time  of  sale. 

"Where  an  exeentor  rendere  eerrlcee  to  an  estate  oatslde  hie  executorial  dntiee,  a* 
in  managing  and  improving  for  manj  years  farm  lands,  crediting  the  profits  to 
the  estate,  he  is  entitled  to  snStable  compeniation  for  his  eerrioee  in  addition 
to  bis  statator;  feee,  and  a  legacy  from  testator. 

If  a  troatee  neglect  to  invest  fands  held  hy  him,  within  a  reasonabla  time,  ^ 
months  being  nsnally  allowed,  he  it  prima  faeie  chargeable  with  interest,  and 
he  has  the  burdoi  of  proof,  upon  an  accanntiDg,  to  jnstify  tha  delay. 

Appeal  from  a  judgment  of  the  general  term  of  the  Su- 
preme Court  in  the  fourth  department,  affirming  a  judgment 
upon  the  report  of  a  referee. 

Action  by  the  widow  and  only  child  of  John  H.  Lent,  de- 
ceased, against  the  latter'e  executors,  for  an  accounting  and 
transfer  of  portions  of  testator's  estate  to  plaintifis.  The  por- 
tions of  the  will  in  controversy  are  : 

"  Item  tMr'd.  *  *  *  And  I  also  give,  devise,  and  be- 
queath unto  my  said  wife,  Hattie  K.  Lent,  the  use,  occupation, 
and  enjoyment  of  my  homestead  farm  and  premises,  containing 
about  two  hundred  acres  of  laud,  situate  on  the  north  side  of 
Main  street,  in  Le  Roy,  for  and  daring  her  natural  life,  free  of 
rent,  and  at  the  decease  of  my  said  wife,  I  give,  bequeath,  and 
devise  my  said  homstead  farm  to  my  said  daughter,  Lucy  M., 
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her  heirs  and  assigns  forever  in  fee ;  and  in  case  m;  said 
daiigbter,  Lney  M.,  Bhould  die  before  my  said  wife,  withont 
leaving  lawfal  isene,  then  I  give  and  devise  mj  said  home 
stead  farm  to  my  said  wife  absolntely  in  fee,  Iier  heirs  and  as- 
signs, forever." 

"  Item  fifth.  I  hereby  will  and  direct  myaaid  execntoTS  to 
Bet  ^Mrt  and  invest  the  farther  snm  of  ten  thousand  dollars 
($10,000)  out  of  my  personal  property  or  estate,  on  bond  and 
mortgage  on  nniocnmbered  real  estate,  worth  double  that 
amount  on  semi-annual  interest,  the  interest  on  such  enm,  or  so 
mncb  thereof  as  may  be  necessary,  I  direct  to  be  expended  an- 
uaally  by  my  said  ezecntors  for  the  support,  maintenance  and 
edacation  of  my  said  daughter,  Lncy  M.,  during  her  minority, 
and  in  ease  the  interest  or  income  of  said  sum  shall  be  more 
than  sufficient  for  the  purpose  above  expressed,  then  I  direct 
that  the  sarplus  thereof  shall  be  added  to  and  become  part  of 
the  principal  snm  to  be  invested  as  aforesaid ;  and  I  farther 
direct,  that  on  and  after  my  said  daughter,  Lucy  M.,  shall  attain 
the  age  of  twenty-one  years,  the  said  enm  shall  continue  to  be 
invested  by  my  said  executors,  or  the  survivor  of  them,  sa 
above  directed,  and  the  interest  thereon  to  be  paid  to  her  semi- 
annually during  her  natural  life;  and  in  case  my  said  daughter 
shall  die  before  my  said  wife,  withont  leaving  lawful  issue,  then 
I  direct  tbat  the  said  principal  snm  above  set  apart  for  her 
benefit  shall  be  paid  to  my  said  wife,  to  have,  hold  and  use  the 
same,  and  to  her  heirs  and  assigns,  forever. 

"  Item,  aixth.  I  give  and  bequeath  to  my  said  wife,  Hattie 
B.,  an  annuity  of  seven  hundred  dollars,  to  be  paid  to  her  semi- 
annnally  during  her  natural  life,  and  direct  my  said  executors 
to  set  apart  and  invest  out  uf  my  peisonal  estate  a  sum  suffi- 
cient to  produce  such  annuity,  to  be  invested  on  bond  and  mort- 
gage on  nnincnmbered  real  estate  at  least  double  the  amount, 
and  if  my  said  daughter  survives  my  said  wife,  then  my  said 
daughter,  Lucy  M.,  is  to  inherit  tbis  annuity  absolutely,  and  in 
that  case  I  give  and  bequeath  such  annuity  unto  my  said 
daughter,  to  be  paid  and  invested  as  above  directed." 

"Item  eighth.  I  give  to  my  executors,  each,  the  sum  of  one 
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thonsand  dollars,  over  and  above  fees  for  ezecnting  this  my 
will. 

"/fef»  ninth.  I  hereby  authorize  and  empo-wer  my  said  exec- 
utors, or  the  sarriTor  of  them,  to  sell  all  of  my  real  estate  and 
convert  the  same  into  money  (except  my  said  homestead  farm), 
at  anch  time  or  times,  and  at  such  prices  as  shall  to  tliem  seem 
best  for  the  interest  of  my  estate,  and  to  carry  out  any  and  all 
contracts  execnted  by  me ;  and  I  farther  direct  my  said  exeo- 
ators,  after  paying  debts  and  carrying  out  the  provisions  of  my 
will  as  above  directed,  to  invest  all  the  balance  and  remainder 
of  my  estate  remaining  in  their  hands  on  bond  and  mortgage 
on  nnincnmbered  real  estate,  worth  doable  the  amount,  on. 
aemi-aQQoal  interest,  or  in  State  stocks  of  New  York,  or  both, 
■B  to  them  shall  seem  best  for  the  interest  of  my  estate. 

"  The  one  equal  half  of  such  balance  or  remainder  I  give 
and  bequeath  to  my  said  daaghter,  Lacy  M.,  to  be  paid  to  her 
on  her  attaining  twenty-one  years'  of  age,  and  to  her  heira  and 
assigns  forever,  except  in  case  she  shall  die  before  my  said  wife 
withoat  leaving  lawful  issue,  then  such  balance  or  remainder 
to  be  paid  to  my  said  wife  absolntely.  The  other  one-half  of 
Boch  balanoe  or  remainder  I  give  and  bequeath  to  my  said  wife, 
Hattie,  to  be  paid  to  her  at  the  expiration  of  ten  years  after 
my  decease,  her  heirs  and  assigns.  In  case  she  dies  before  my 
said  daaghter,  then  the  said  one-half  last  above  mentioned  to 
be  paid  to  my  said  daaghter  absolntely. 

"  The  above  provisions  and  bequests  to  my  said  wife  to  be 
in  lien  of  her  dower  ont  of  my  estate. 

"Hereby  revoking  all  former  wills  or  codicils bj  me  made. 

"  And  I  hereby  constitnte  and  appoint  my  wife,  Hattie 
R,  Lent,  E.  Kelson  Bailey  and  Hayden  U.  Howard,  execatriz 
and  execntors  and  trostees  of  this  my  last  will  and  testament. 

'*  And  I  do  appointmysaid  wifeguardianof  mysaiddangh- 
ter,  and  in  case  of  her  decease  before  the  majority  of  my  said 
daaghter,  then  I  appoint  Hoyden  U.  Howard  her  gaardian." 

WiUiam  F.  CogtweU  and  Oeorye  Bowen,  for  appellants. 
M.  H.  Peek,  for  respondente. 
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AnDBitws,  Ch.  J.  We  are  of  opinioo,  that  the  execntem 
were  properly  held  to  ftccoont  for  the  rents  and  profits  of  the 
real  estate  received  by  them,  and  for  the  proceeds  of  sales  of 
i^  estate  made  under  the  power  conferred  hy  the  will. 

It  is  nndonhtedly  true,  that  the  ezecatori  did  not  take  a 
legal  estate  in  the  lands  of  the  testator.  Thej  were  vested 
simply  with  a  power  of  sale,  and  there  being  no  specific  devise 
<tf  the  lands,  the  title  descended  to  the  heirs  of  the  testator, 
SQbjeot  to  the  execntion  of  the  power  (1 R.  8. 722,  §  $6),  and  the 
ri^t  of  possession  followed  the  le^  title.  Bat  while  at  law 
the  rents  and  profits  of  land  are  incident  to  the  possessory 
right  and  belong  to  the  holder  of  the  legal  title,  they  may  in 
equity  belong  to  another.  Where  by  a  will  a  bare  power  of  sale 
is  given  to  executors,  and  the  Unds  meanwhile  descend  to  the 
heir,  the  latter  is  at  law  entitled  to  the  intermediate  rents  and 
profits,  bnt  if  the  power  of  sale  operates  as  an  immediate  con- 
version of  the  land  into  personalty,  accompanied  with  a  gift  of 
the  proceeds,  then  in  eqnity  the  intermediate  rents  and  profits 
go  with,  and  are  deemed  to  be  a  part  of  the  converted  fund, 
and  the  heir  may  be  compelled  to  acconnt  therefor  to  the  exeo> 
ntor.  (iS&i^y  V.  Jackson,  1  N.  Y.  206  ;  JHorujri^  v.  Bost,  50 
Id.  431  ;  Zaneeuter  v.  TAomton,  2  Bnrr.  1028;  Tate»  v. 
Compton,  2  P.  Wms.  308 ;  Earn  on  Assets,  83.)  In  Moncritf 
T.  RosBy  the  action  was  by  the  heir  against  the  executor  to  com- 
pel the  latter  to  acconnt  for  intermediate  rents  of  real  estate 
descended  to  the  heir,  subject  to  an  immediate  and  imperative 
power  of  sale  in  the  executor,  and  the  reUef  was  denied  on  the 
ground  that  the  rents  were  assets  in  the  hands  of  the  executor. 
It  appeared  in  that  case  that  the  executor  had  received  the 
rents  of  the  real  estate,  but  under  what  circumstances  the  ease 
does  not  disclose.  The  remedy  of  an  executor  to  recover  the 
intermediate  rents  and  profits  of  land  descended  to  the  heir,  sub- 
ject to  an  immediate  and  imperative  power  of  sale  and  a  gift  of 
the  proceeds  to  other  persons,  would  seem  to  be  in  equity 
only.  The  legal  possession  of  the  land  is  in  the  heir,  and  not 
in  the  executor,  and  the  latter  cannot  at  law  recover  posses- 
sion, or  exclude  the  heir  therefrom.  The  heir  may  be  com- 
'  pelled  to  account,  and  other  eiqaitable  remedies  may  doubtlea 
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be  resorted  to  by  the  exeentor  to  prereat  spoliation,  Id  the  ns- 
tare  of  waste,  to  the  injury  of  the  legatees  of  the  proceeds. 

We  think  there  was  by  the  ninth  section  of  the  will  in  ques- 
tion, a  conversion  of  the  testator's  real  estate  (except  the  home- 
•tead  farm)  into  personalty  as  of  the  time  of  his  death,  and 
a  gitt  of  the  converted  fnnd,  together  with  the  intermediate 
income,  to  the  testator's  wife  and  daughter,  with  cross-remain- 
ders. It  is  true  that  the  power  of  sale  is  not  in  terms  impera- 
tive. The  words  are  those  conferring  authority,  and  not  words 
of  command  or  absolute  direction.  But  it  is  clear  that  a  con- 
version was  necessary  to  accompliBh  the  purpose  and  intention 
of  the  testator  in  the  disposition  of  the  proceeds,  and  when  the 
general  scheme  of  the  will  requires  a  conversion,  the  power  of 
sale  operates  as  a  conversion,  although  not  in  terms  imperative. 
{Dod^e  V.  Pond,  23  N.  T.  69.)  The  conversion  also  will  be 
deemed  to  be  immediate,  although  the  donee  of  the  power  is 
vested  for  t^e  benefit  of  the  estate,  witli  a  discretion  as  to  the 
time  of  sale.  {Stagg  v.  Jackson,  supra;  Robinaon  v.  Jichtn- 
«on,  19  Beav.  49i.)  We  are  therefore  of  opinion,  that  the  rents 
and  profits  of  the  real  estate  received  by  the  executors  and 
the  proceeds  of  sales,  were  properly  brought  into  the  account- 
ing. 

But  a  serious  question  arises,  which  is  not  free  from  diffi- 
culty in  respect  to  the  claim  of  the  defendant,  Bailey,  to  an  al- 
lowance for  services  iu  taking'oharge  of  and  managing  the  farms 
and  real  estate  of  the  testator,  after  his  death.  The  testator 
left  five  farms  (including  his  homestead  farm),  all  but  one  of 
which  were  in  the  county  of  Geoesee,  and  also  several  hoases 
and  lots  in  the  village  of  Le  Roy,  in  that  county.  The  defend- 
ant Bailey,  was  the  brother  of  the  testator's  wife,  and  the  de- 
fendant Howard,  her  brother-in-law.  Howard  was  a  banker 
living  at  Batavia ;  and  Bailey  was  a  farmer  and  miller,  living 
several  mOes  from  Le  Boy.  After  the  testator's  death  he 
changed  his  residence,  removed  to  Le  Roy,  and  took  charge  of 
all  the  real  estate  belon^ng  to  the  testator  at  the  time  of  his 
death,  including  the  homestead  farm,  which  was  devised  to  the 
testator's  wife  for  life.  He  continned  in  charge  of  the  real 
estate  (except  two  farms,  sold,)  working  upon,  managing  and 
Vol.  m,— 8 
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improving  it,  and  receiving  the  rents  and  income  cntil  March, 
1878,  a  period  of  nearly  fifteen  yeare,  and  the  eervices  per- 
formed by  bim,  as  the  referee  found,  exceeded  in  value  his 
commission  as  ezecator,  and  the  legacy  of  one  thousand  dollars 
^ven  him  by  the  will.  The  defendant  Bailey,  took  charge  of 
the  real  estate  at  the  request  of  the  other  executors,  including 
Mrs.  Lent,  and  the  homestead  farm  -was  managed  by  him  in  the 
same  way  as  the  other  real  estate.  It  is  t^ear  that  the  execu- 
tors supposed  that  the  management  and  control  of  the  real 
estate  devolved  upon  them  as  such.  The  gross  rents  and  in- 
come were  enter^  in  the  executor's  accounts,  as  were  also  the 
disbursements  for  taxes,  repairs,  labor,  seed,  etc.  The  general 
mle  is  well  settled,  that  the  commissions  allowed  by  statute 
to  exccntora  measure  the  compensation  to  which  they  are  enti- 
tled for  their  services  in  the  execution  of  the  trust.  An 
executor,  or  trustee,  empowered  to  manage  an  estate,  may 
employ  a  clerk  or  agent,  and  charge  the  estate  with  the  ex- 
pense, when  from  the  peculiar  nature  and  situation  of  the 
property,  the  services  of  a  clerk  or  agent  are  necessary,  and  he 
will  he  allowed  expenses  of  keeping  ap  the  estate,  and  for 
taxes,  repairs,  etc.  But  esecutors  cannot  employ  one  of  their 
number  as  clerk  and  allow  him  a  salary,  nor  will  an  executor 
he  allowed  compensation  for  his  own  services  as  attorney  in 
the  affairs  of  the  estate.  ( Yam,derheyden  v.  Vanderheyden,  S 
Paige,  2S7 ;  Olinoh  v.  Ec^ford,  8  Id.  412  ;  Cdlier  v.  Jtunn^ 
41  N.  T.  148 ;  Perry  on  Trusts,  §  913.)  The  principle  is,  that 
for  the  personal  services  of  an  executor  or  trustee  in  the  dis- 
charge of  executorial  duties,  or  those  which  pertain  to  his  trust, 
the  commissions  allowed  by  law  are  deemed  to  be  a  full  equiv- 
alent. "We  are  not  disposed  to  impair  the  force  of  this  statu- 
tory rule,  although  in  some  cases  the  statutory  compensation 
may  be  quite  inadequate.  But  we  think  the  mle  does  not  fully  or 
justly  apply  to  the  claim  of  the  defendant  Bailey,  to  be  allowed 
out  of  the  gro»s  rents  and  profits  of  the  real  estate  a  suitable 
compensation  for  his  services  in  the  nature  of  a  charge  thereon, 
for  his  labor  expended  in  producing  them.  It  was  no  part  of 
his  executorial  duty  to  spend  his  time  and  labor  in  conducting 
the  business  of  carrying  on  the  farms.    Clearly  there  can  he  do 
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groimd  for  claiming  that  he  owed  any  daty  whatever  in  re- 
spect to  the  homestead  farm  ;  hut  as  hae  been  Baid,  this  farm 
was  managed  in  the  same  way  as  the  rest.  The  execntors 
were  not  entitled  to  the  possesaion  of  the  testator's  real  estate. 
The  control  and  management  was  apparently  surrendered  to 
BaUey  by  the  consent  of  all  the  parties  in  interest.  In  accoant- 
ing,  tiie  executors  should  be  charged  with  the  net  income  and 
profits,  and  we  think  a  reasonable  compensation  to  Bailey  for 
his  serrices  and  labor  is  a  proper  element  to  be  considered  in 
ascertaining  them.  This  conclusion  renders  a  reversal  of  the 
judgment  necessary. 

There  is  another  important  question  in  respect  to  the  inter* 
est  charged  against  the  executors  on  uninvested  balances  in 
their  hands  from  time  to  time.  The  referee  chat^d  them 
with  interest  on  sncb  balances,  at  the  rate  of  six  per  cent,  per 
annum,  amounting  in  the  a^regate  to  about  $20,000.  The 
aoconnt  rendered  seems  to  show  that  the  estate  earned  an  aver- 
age of  more  than  five  and  one-half  per  cent,  per  year,  from  the 
death  of  the  testator,  np  to  the  time  of  the  accounting.  There 
is  no  affirmative  evidence  that  the  executors  negligently  kept 
the  fund  nniurested,  and  there  is  some  evidence  that  they  made 
efforts  to  keep  it  at  interest.  They  were  directed  by  the  will 
to  invest  the  funds  of  the  estate,  on  bond  and  mortgage,  or  in 
State  stocks,  of  the  State  of  New  York.  It  is  the  dnty  of 
trustees,  guardians,  etc,  holding  funds  for  investment,  to  use 
due  diligence  to  keep  them  invested.  {DePeyater  t.  Cltarh- 
tony  2  Wend.  T7.)  Some  time  usually  elapses  before  invest- 
ments can  be  made,  and  in  charging  a  trustee  with  interest,  six 
months  from  the  time  the  money  was  received  is  uBually 
allowed  as  a  reasonable  time.  {DunsconA  v.  Dunaooml,  1 
Johns.  Ch.  508.)  After  a  reasouable  time,  trustees  aie  prima 
/dote  liable  for  interest,  and  if  they  have  retained  money  unin- 
vested beyond  such  reasonable  time,  the  burden  is  on  them,  on 
an  accoanting,  to  explain  or  justify  it.  If  the  execntors  in 
this  case  negligently  omitted  to  make  investments,  or  keep  the 
fnnd  idle  for  personal  reasons,  or  if  on  the  accoanting,  they 
render  no  explanation  of  the  delay,  interest  may  properly  be 
charged  against  them,  computed  upon  the  principle  adopted 
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hj  the  referee.  {King  y.  Talbot,  40  N.  Y.  76.)  The  facto 
beariog  upon  the  liability  of  the  defesdants,  either  jointly  or 
fleverally,  for  interest  on  nninrested  funds,  may  upon  a  new 
trial  be  more  fully  developed,  and  the  further  coneiderstion  of 
the  qnestion  at  this  time  is  anncceBBary. 

There  does  not  eeem  to  be  any  gronud  for  charging  the  de-  ' 
£endant  Howard  with  the  sum  of  $786  60,  received  by  the 
defendant  Bailey  on  the  exchange  of  the  hooBe  and  lot  for  the 
Kellogg  farm.  We  find  no  evidence  that  the  defendant  How- 
ard had  any  knowledge  of  the  transaction,  or  that  the  money 
ever  came  to  his  hands  or  nnder  hia  control.  There  are  some 
ether  items  charged  in  the  account  to  which  objection  ia  taken. 
The  errors  in  respect  to  them,  if  they  exist,  are  obvious,  and 
can  be  corrected  on  a  rehearing. 

The  executors  excepted  to  that  part  of  the  judgment  which 
adjudges  the  determination  and  extinguishment  of  the  nnexe- 
cuted  trusts,  directed  by  the  fifth  and  sixth  articles  of  the  will. 
By  tbe  fifth  article,  the  executors  are  directed  to  set  apart  and 
invest  $10,000,  on  bond  and  mortgage,  for  the  maintenance  of 
the  testator's  daughter  during  her  minority,  and  to  pay  the  ia- 
eome  to  her  thereafter,  during  her  life,  and  in  case  of  her  death 
before  the  death  of  his  wife,  to  pay  the  principal  sum  to  her. 
By  the  sixth  article,  tbe  testator  gives  to  his  wife  an  annuity  of 
(700,  and  directs  hia  execntors  to  invest  on  bond  and  mortgage, 
a  sum  sufficient  to  produce  the  annuity,  and  in  case  hia  daugh- 
ter survives  his  wife,  to  pay  over  the  same  to  her.  The  execu- 
tors have  never  made  any  investment  on  the  trusts  directed  by 
these  sections  ol  the  will,  and  prior  to  the  trial  of  this  action, 
they  transferred  to  the  plaintiffs,  all  the  real  and  personal  estate 
of  the  testator  in  their  hands.  The  testator^s  daughter  became 
of  age  in  1878,  and  the  plaintiffs,  who  are  the  only  persons  inter- 
ested, nnite  in  asking  that  the  trusts  be  extinguished.  There 
are  authorities  which  hold  that  it  is  in  the  power  of  a  court  of 
equity  to  decree  the  determination  of  unexecuted  trusts  of  this 
nature,  where  the  parties  beneficially  interested  unite  in  the 
application.  {Smith  v.  Harrington,  4  Allen,  566 ;  Perry  on 
Trusts,  §  920,  and  cases  cited.)  Whatever  view  may  be  taken 
•f  the  general  jurisdiction  of  courts  of  equity,  in  the  absence 
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of  any  statntorj  or  legialative  policy  to  abrogate  coctinaiag 
tinfite,  created  for  the  purpose  of  providiog  a  sure  support  for 
the  widow  or  children  of  a  testator,  or  other  beneficiary,  the  in- 
deatrnctibility  of  anch  trusts  here,  by  jndioial  decree,  reBnlts, 
we  think,  from  the  inalienable  character  impressed  npon  them 
by  statute.  The  beneficiaries  of  trusts  for  the  receipt  of  the 
rents  and  profits  of  lands,  are  prohibited  from  assigning  or  dis- 
poeing  of  their  interest  (1  R.  8.  729,  §  63),  and  this  provision 
is  held  to  apply,  by  force  of  other  sections  of  the  statute,  to 
the  interest  of  beneficiaries  in  similar  trusts  of  personalty, 
{Oraffv.  Bonnett,  31  N.  T.  9.)  This  legislative  policy  cannot, 
■we  think,  be  defeated  by  the  action  of  the  conrt  permitting  sach 
alienation,  or  abrogating  the  trust.  (See  Douglaa  v,  Griiger,  80 
N.  Y.  15.)  The  provision  in  the  judgment  in  this  case,  abro- 
gating the  trust  in  question,  was  therefore  unauthorized. 
Whether  any  practical  difficulty  now  exist  in  the  way  of  giving 
effect  to  the  will  of  the  testator,  need  not  now  be  considered. 
It  is  Bofficient  to  say  that  the  principle,  that  the  courts  may  de- 
stroy tmstE  for  support  and  maintenance,  is  sanctioned  by  the 
judgment  in  this  case,  and  the  jadgment  is  also  for  this  reason 
erroneous. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concnr,  except  Tb&ct,  J.,  absent. 

Judgment  reversed. 

Bee  Powen  v.  Caaeidy,  1  Am.  Prob.  B.  868;  Evans  v.  Hardy,  3  Id,  891, 
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State  m.  Uelans. 

[80  HiimeAote,  ill.] 

JuSISDICmON    OF    PBOBATB    OOUBT  TO   OONBTBCZ   WILL    AHD   ELBCTT 
FOB  mSASX  WIDOW. 

The  Probate  Court  hu  JDrisdictiou  to  constrae  *  will  wben  nnnrimirj  to  nttla  or 

diatribnte  ths  esUte, 
It  ba«,  also,  jurisdiction  to  nuke  en  election  for  an  Iniuie  wldov,  vliethar  ih* 

wiU  take  under  tbe  wiU  or  ageinlt  it 

pBOHisrnoN.  The  relators  are  the  execators  of  C.  C.  Wash-  - 
born,  of  Wieconsin,  who  died  Hay  14,  1882,  leaving  a  will 
which  was  probated  in  HeDDepin  connty,  thia  State,  on  Angnst 
28, 1882. 

Testator's  widow  had  been  insane  for  twenty-five  years,  and 
was  deemed  incarable.  In  Angast,  1882,  G.  K.  Chase,  a  re- 
spondent, was  appointed  her^srdian  by  the  Probate  Court  of 
Hennepin  connty. 

Te&tator*B  will  provided ;  "  I  direct  my  execators  to  bear 
constantly  in  mind  the  wants  of  my  wife,  and  to  set  aside,  nse 
and  expend  whatever  moneys  may  be  neceaeary,  consistently 
with  her  condition,  to  provide  for  her  comfort  and  physical 
health ;  and  I  place  do  limit  apon  the  snms  which  they  may 
spend  npon  the  purpose  indicated." 

The  execntors  filed  a  bill  in  WisconsiD  against  the  widow 
and  gnardiau  for  instractions,  and  to  determine  whether  the 
widow  took  tinder  or  against  the  wilL  Pending  this  snit  the 
guardian  filed,  in  the  Hennepin  connty  Probate  Coort,  a  written 
renunciation  by  the  widow  of  the  provisions  in  the  will,  signed 
by  the  guardian,  and  a  petition  asking  an  adjudication  of  the 
sufficiency  of  the  election  and  for  an  aasignment  of  her  dower 
interest.    The  executors  sued  oat  a  writ  of  prohibition. 

MoNair,  OilfiUan,  Biddle  <£  BaUey,  for  relators. 

G.  K.  Davii,  W.  J.  Sahn,  and  Cameron,  Loaey  <&  Suan, 
for  respondents. 
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MiTOHELL,  J.  Section  S,  article  6,  of  the  conetitntion  pro- 
vides that  "  the  district  courts  shall  have  original  jurisdiction 
in  idl  civil  caaee,  hoth  in  law  and  eqnitj,  where  the  amonnt  in 
controversy  exceeds  one  hundred  doUars,"  Section  7  of  the 
«ame  article  provides  that  "  a  probate  conrt  shall  have  jnrisdic- 
tion  over  the  estates  of  deceased  peredns  and  persons  nnder 
goardianship,"  In  determining  the  extent  of  the  jarisdictioD 
of  these  conrts,  aa  fixed  b;  this  division  of  judicial  power,  it  is 
necessary  not  only  to  read  both  sections  together,  bnt  also  to 
consider  and  constme  them  in  reference  to  the  system  of  conrta 
and  the  division  of  jndicial  powers  existing  in  Minnesota  at  the 
time  the  constitutioD  was  adopted. 

In  England — formerly,  at  least — the  settlement  of  the  es- 
tates of  deceased  persons  was  an  important  branch  of  the  juris- 
diction of  courts  of  eqnity,  a  large  proportion  of  the  suits  in  chan- 
cery being  administration  snits.  As  then  administered  in  that 
country,  the  jurisdiction  of  equity  eoarts  included  nearly  every- 
thing pertaining  to  the  settlement  of  decedents'  estates,  except 
the  probate  of  wills  and  the  issue  of  letters  testamentary  and 
letters  of  administration,  and,  as  incident  thereto,  the  enforce- 
ment of  the  payment  of  legacies  of  personal  property,  of  whidi 
the  ecclesiastical  courts  had  jurisdiction,  The  court  of  chan- 
cery or  the  chancellor,  as  the  general  delegate  of  the  authority 
of  the  king  as  parens  patriae,  had  exclusive  jurisdiction  over 
the  persons  and  estates  of  infants,  lonatice,  and  all  persons 
under  guardianship.  All  guardians  were  appointed  by  that 
court,  and  it  alone  had  power  to  commit  the  person  and  prop- 
erty of  all  such  persons  to  the  custody  of  guardians.  Persons 
under  guardianship  were  the  wards  of  that  court.  But  in  most 
of  the  American  States,  courts  called  probate,  surrogate,  or 
orphans'  courts  were  established  at  an  early  day  for  the  settle- 
ment of  the  estates  of  decedents,  and  the  determination  of  aU 
questions  arising  in  the  courae  of  administration,  to  the  practi- 
cal exclusion  of  eqnity  jurisdiction  over  such  matters.  In  many 
of  the  States  jurisdiction  was  given  to  these  probate  courts 
over  the  persons  and  estates  of  aJl  persons  under  guardianship, 
with  power  to  appoint  and  remove  guardians,  and  to  control 
the  persons  and  estates  of  the  wards.     Thus  an  important 
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branch  of  eqait;  jtiriBdictioD,  as  formerly  adminiBteTed,  was 
traoeferred  to  these  coorte.  In  some  States,  theoretically, 
coarts  of  equity  retained  concurrent  jnrisdiction  over  these 
matters,  although  in  practice  they  would  not,  in  the  absence  of 
acme  distinctive  equitable  principle,  assame  to  exercise  it,  bat 
leave  .the  matter  to  the  special  probate  tribnoals.  In  other 
States,  the  jnrisdiction  thus  conferred  upon  the  probate  conrts 
was  held  to  be  excluBive.  The  latter  was  the  doctrine  which 
prevailed  in  this  territory  and  in  the  States  from  which  it 
borrowed  its  probate  system ;  and  the  provisions  of  the  con- 
Btitntion  defining  the  jurisdictioD  of  the  district  court  and  pro- 
bate court  must  be  understood  and  conetmed  with  reference  to 
this  State  of  things  then  existing.  To  bold  that  the  equity 
jnrisdiction  given  by  the  constitution  to  the  district  court  ex- 
tends  to  everything  which  pertained  to  equity  jurisdiction  as 
formerly  administered  in  England,  would  be  atterly  incon- 
sistent with  the  gruit  of  jnrisdiction  to  the  probate  coort. 
Snch  a  construction  would  limit  the  judicial  power  of  the  lat- 
ter coort  over  the  estates  of  deceased  persons  to  the  mere 
probate  of  wills  and  the  issuing  of  letters  testamentary  and  of 
administration,  and  would  deprive  it  entirely  of  all  jurisdiction 
over  the  persons  or  estates  of  persons  under  guardianship. 

It  was  clearly  the  intention  of  the  constitution  to  give  the 
probate  courts  the  entire  and  exclusive  jurisdiction  over  the  es- 
tates of  deceased  persons  and  persons  under  guardianship,  in 
the  same  manner  and  to  the  same  extent  that  it  gives  to  the 
district  court  jurisdiction  over  civil  cases  in  law  and  equity 
arising  out  of  other  matters  of  contract  or  tort.  It  also  seems 
clear  t«  us  that  the  grant  of  jnrisdiction  to  the  district  court  in 
all  cases  in  law  and  equity  must  be  understood  as  having  refer- 
ence to  equity  jurisdiction  and  equity  jurisprudence  as  then  ex- 
isting and  administered,  and  not  to  a  system  which  formerly  ob- 
tained in  England,  but  which  had  never  prevailed  in  this  State. 
Of  course,  many  suits  may  arise  out  of  pending  administrations 
and  existing  guardianships,  of  which  the  district  courts,  and  not 
the  probate  courts,  would  have  jurisdiction.  Suits  by  an  ad- 
ministrator or  a  guardian  against  a  stranger,  to  recover  the 
assets  of  the  decedent  or  the  property  of  the  ward,  would  be 
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cases  of  this  class.  Keither  do  we  mean  to  decide  that  there 
may  Dot  be  cases  where  the  district  conrt  woTild  have  concor- 
rent  joriBdiction  with  the  probate  conrt,  where  they  involve 
some  additional  equitable  featnre,  snch  as  trust  or  fraud  or  the 
like,  which  of  itself,  independent  of  the  administratioD  or 
guardianship,  would  be  sufficient  ground  for  the  interference 
of  a  court  of  equity.  Bat  no  snch  case  is  here  involved.  Hence 
it  is  neither  necessary  nor  advisable  to  define  or  enumerate 
these  cases,  if  there  be  such. 

The  jurisdiction  of  the  probate  conrts  over  the  estates  of 
deceased  persons  iucludes  the  power  in  the  first  instance  to  con- 
atme  a  will,  whenever  such  construction  is  involved  in  the  set- 
tlement and  distribution  of  the  estate  of  the  testator.  Its  jnris- 
dictioQ  over  the  estates  of  persons  under  gnardianship  includes 
not  only  the  appointment  of  guardians  and  the  control  over 
their  official  actions,  but  the  care  and  protection  of  the  estates 
of  the  wards,  formerly  vested  in  the  conrt  of  chancery.  Hence, 
in  the  proceedings  now  pending  in  the  Probate  Court,  that  court 
has  the  power  to  constme  the  will  of  the  decedent,  in  order  to 
determine  whether,  under  its  provisions,  it  is  a  case  for  an  elec- 
tion on  the  part  of  the  widow.  And,  if  it  be  decided  that  it  is 
gQch  a  case,  that  court  has  the  right  to  make  the  election  for 
the  widow,  or  instruct  her  guardian  to  make  it  under  the  direc- 
tions of  the  court,  she  being  incompetent  to  make  it  in  person 
by  reason  of  insanity.  Under  the  former  system  in  England, 
JQrisdiction  over  this  matter  of  election  belonged  to  the  court 
of  chancery,  becaose  that  court  had  the  care  of  the  persons  and 
estates  of  persons  non  compotes  mentis,  the  underlying  princi- 
ple being  that  the  right  was  to  he  exercised  by  the  court  which 
had  jurisdiction  over  the  person  and  estate  of  the  insane  per- 
son. This  jurisdiction  being  now  vested  in  our  Probate  Court, 
this  right  of  election  is  vested  in  it. 

The  case  of  Kennedy  v.  Johnston,  65  Pa.  St.  451,  to  which 
we  are  referred,  does  not  at  all  confitct  with  these  views.  The 
orphans'  court  of  Peunsylvania  is  a  parely  statutory  conrt, 
clothed  with  very  limited  powers.  The  constitution  j>f  that 
Btate  expressly  vests  in  the  Supreme  Court  and  the  courts  of 
common  pleas  '*  the  power  of  a  court  of  chancery,  so  far  as  re- 
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lates  to  the  care  of  the  persons  and  estates  of  those  who  sre 
non  compotes  mentis." 

It  follows,  in  coDclusion,  that  in  assniDiDg  to  act  apon  the 
matter  now  pending  before  it,  the  Probate  Conrt  is  not  exceed- 
ing its  jarisdictioD,  and  therefore  the  motion  to  qoash  the  writ 
of  prohibition  most  be  granted. 

Writ  qaashed. 


Williams  vs.  Williams. 

[Btt  Wiwoodn,  80a] 


Aduhibtr&tob'b  lubiutt  fob  HOitrrH  DEPOBrrsai  to  his  or- 

DtrmUAL   OBEDIT   ON   FAILUBB  OF  THE   BAITE. 

Ad  admiototmtor  wbo  depodta  eBta(«  fdads  In  Ida  indiTidiul  name  in  •  bank, 
whlob  fails,  mnit  make  good  the  loae,  although  he  had  no  other  fnada  ia  dte 
bank,  and  inronned  its  officera  that  the  maney  wat  held  in  trust. 

Appeal  from  Kock  county  Circuit  Court  by  the  adminis- 
trator  of  Harry  C  Williams,  from  an  order  disallowing  a  credit 
in  bis  accounts  for  tC>65  70,  lost  by  the  failure  of  a  bank  in 
which  he  bad  deposited  that  snm. 

The  court  found  that  the  administrator  deposited  the 
money  in  a  bank  near  where  be  resided,  taking  a  certificate  of 
deposit  in  his  own  name  for  the  amount ;  that  the  bank  was  at 
the  time  in  good  credit  and  repute,  as  safe,  solvent,  and  in  all 
respects  troetworthy ;  that  in  making  the  deposit  the  adminis- 
trator informed  the  teller,  who  received  the  money  and  gave 
the  certificate,  that  the  moneys  were  trust  funds,  and  did  not 
belong  to  him  individually,  but  did  not  inform  him  to  whom 
the  money  did  in  fact  belong,  nor  give  any  direction  as  to 
the  deposit  being  made  or  the  certificate  issued  in  another 
than  his  individual  name ;  that  said  administrator  had  previ- 
OTisly  had  money  on  deposit  to  bis  individual  credit,  bat  at  the 
time  in  question  bad  none  ;  that  the  $665  70  waa  at  the  time 
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in  fact  placed  to  his  individual  credit  on  the  bookg  of  the  bank, 
and  80  remained ;  that  at  the  time  of  making  the  deposit 
he  took  the  certificate  and  retained  the  same;  and  that  in 
Angnst,  187S,  the  bank  failed,  and  the  amount  became  wholly 
lost  and  the  certificate  wholly  worthless,  except  as  to  a  small 
dividend  npon  the  asGets  in  the  hands  of  the  receiver. 

Bennett  <&  Sale,  for  appellant. 

ff.  8.  Wimor  and  S.  U.  Pinney,  for  reapondente. 

Cabsodat,  J.  The  very  small  portion  of  the  ailment 
heard,  and  a  hasty  reading  of  the  printed  briefs,  strongly  im- 
preeeed  the  writer  with  the  justice  and  eqnity  of  the  appelJanf  8 
theory ;  hot  my  brethren,  who  heard  all  the  arguments,  are 
dearly  of  the  opinion  that  the  findings  of  the  Circnit  Conrt  are 
in  accordance  with  the  evidence,  and  that  the  law  applicable 
thereto  rigidly  holds  the  administrator  accountable  for  the 
amoant  of  the  deposit  in  question,  A  very  careful  examina- 
tion of  the  anthoritiee  induces  me  to  acquiesce  in  their  jndg- 
ment.  Undoubtedly  the  general  rule  is  that  trustees  are  liable 
only  for  good  faith  and  common  prudence,  and  that  if  a  Iosb 
happens  to  a  trust  fund,  in  relation  to  which  they  have  ex- 
hibited this  care  and  prudence,  they  may  be  allowed  for  the 
lose  in  their  accounts.  This  is  abundantly  shown  by  the  au- 
thorities cited  by  the  able  conusel  for  the  sppellant.  But 
here  the  trust  fund  was  not  left  with  the  bank  for  safe  keep- 
ing, and  to  be  preserved  in  kind  as  a  special  deposit,  but  as  - 
a  deposit  to  the  credit  of  the  depositor,  and  the  amount  of 
which  was  "  payable  to  the  order  "  of  the  depositor  '*  in  eur- 
reney  on  the  return  of  "  the  "  certificate  properly  indorsed." 
Thus  it  is  plain  that  the  identical  money  deposited  was  not  to 
be  returned,  but  the  amount  of  it  was  to  be  paid  "in  currency" 
on  presentation  of  the  certificate  properly  indorsed.  In  other 
words,  the  depositor  parted  with  the  money  for  the  general  use 
of  the  bank,  and  took  from  the  latter  its  obligation  to  repay 
a  like  amount  in  currency  when  required  as  stated.  TJie  au- 
thorities seem  to  hold,  and  it  wonld  probably  be  conceded, 
that  the  eeatvi  que  tnut  of  this  fnnd  conld  have  held  the  hank 
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liable  as  aj^nst  the  personal  repreeentativeB,  creditors  or  1^- 
atees  of  the  depositor.  But  the  qneation  here  is,  whether  the 
depositor  is  released  from  liability  to  hJB  cestui  qrie  trust  by 
reason  of  sueh  deposit  and  the  sobseqnent  failnre  of  the  bank  ? 

The  earliest  case  cited  is  Knight  t.  Zord  Plitnouth,  3  At- 
kyns,  480 ;  8.  0.  1  Dickens,  120,  decided  by  Lord  Chancellor 
Hardwicke  in  1747,  where  it  was  held  that  "  where  a  receiver 
pays  money  to  a  tradesman,  and  takes  bills  for  the  snm,  if  he 
was  in  credit  at  the  time,  though  he  fails  soon  after,  it  shall 
not  a^ct  the  receiver."  It  does  not  appear  from  the  report 
of  that  ease  whether  the  deposit  was  made  by  the  receiver  as 
receiver  or  as  an  individual. 

In  Wren  v.  Kirton,  11  Ves.  Jr.  377,  Lord  Chancellor 
Eldon  said :  "  In  Knight  v.  Lord  Plimouth,  I  apprehend, 
the  deposit  with  the  country  banker  was  to  the  account  of  the 
receiver  as  receiver ;  not  to  his  individual  account."  And 
subsequently,  in  the  same  case,  he  said  :  "  I  should  not  much 
fear  to  contradict  that  case  nf  Knight  t.  Lord  PUnuntth,  upen 
what  has  been  done  by  later  authorities,  if  it  is  as  represented ; 
for  nothing  is  more  dangerons.  *  *  *  If  he  goes  to  a  re- 
sponsible banker,  and  gets  a  bill  upon  a  responsible  house  in 
London,  in  his  favor  as  receiver,  that  bill,  so  ear-marked,  would 
be  speciiic  assets  to  the  credit  of  the  trust  property."  And  so, 
in  the  case  last  cited,  he  held  the  "  receiver  charged  with  a  loss 
by  the  failure  of  the  banker ;  having  made  the  remittances  to 
his  own  credit  and  use,  and  not  to  a  separate  account  for  the 
trust."  The  same  rule  was  followed  by  Lord  Chancellor 
Brougham  in  Scdway  v.  Salway,  2  Hassell  &  Mylne,  215,  sub- 
sequently affirmed  by  the  House  of  Lords,  Id.  751.  (See 
White  V.  £augh,  3  C.  &  F.  44.)  It  is  true  that  Knight  v. 
L<frd  Plirnouth  has  frequently  been  referred  to  in  other  cases 
without  such  discrimination  {Howth  v.  Howell,  3  Yes.  Jr. 
566;  Lovell  v.  Minot,  20  Pick.  119;  U.  S.  v.  Thomas,  15 
Wall.  343 ;  SeaweU  v.  Oreenioay,  22  Texas,  697) ;  but  the  dis- 
tinction thus  made  by  Lords  Eldon  and  Brougham  seem  to  be 
well  supported  by  authority.  (See  Massey  v.  Banner,  4  Madd. 
413  ;  Tehbit  v.  Carpenter,  1  Madd.  290  ;  MaUhewe  v.  Briae,  S 
Beav.  289.) 
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In  holding  the  trnstee  liable  in  the  laat  case  cited,  the 
learned  Master  of  the  Rolls  lays  stress  on  the  fact  that  the  ex- 
chequer bills  *'  remained  undistinguished  "  as  trust  property  in 
the  hands  of  the  broker,  and  indicates  that  if  he  wonld  have 
escaped  liability  he  shoald  have  distingaifihed  them  as  sneli 
trnat  property.  To  the  same  efEect  is  Maasey  v.  Banner,  1 
Jacob  &  W,  248,  where  Lord  Eldon  said :  "If  an  assignee 
pays  money  into  the  banker's  hands  as  money  belonging  to  the 
estate,  and  the  banker  fails,  the  assignee  is  undoubtedly  clear 
from  the  loss ;  but  if,  instead  of  distinguishing  it,  he  pays  it 
all  into  his  own  account,  then  it  is  his  account  there ;  there  is 
nothing  hke  a  declaration  of  trust  of  it,  and  it  is  familiar  to 
consider  him  as  haviug  it  in  the  banker's  hands  for  himself, 
making  him  liable  for  it,  etc.  *  *  *  j  cannot  doubt  that 
this  principle  has  been  acted  on  with  trustees  and  executors, 
who  are  equally  gratuitona  agents  with  this  defendant." 

In  Robingon  v.  Ward,  2  Car.  &  Payne,  60,  Abbott,  C.  J. 
(Lord  Tenterden),  speaking  of  the  method  by  which  the  a^at 
might  have  escaped  liability,  said :  "  The  defendant  should  have 
paid  this  money  into  a  banker's  hands  by  opening  a  new  account 
in  his  own  name,  <  for  the  credit  of  Robinson's  estate,'  and  so 
«ar>mark  the  money  as  belonging  to  that  estate ;  then  it  woald 
have  been  kept  separate."  (See  also  MacdotmeU  v.  Harding,  7 
Simon,  1Y8  ;  Hammon  v.  Cottle,  6  Serg.  &  R.  290 ;  CartmM 
T.  AUard,  7  Bush,  482  ;  BariUti  v.  HamUton,  46  Me.  435.) 

In  Jforrit  v.  Hero,  22  La.  Ann.  605,  it  was  held  that  "  an 
agent  who,  when  it  becomes  his  duty  to  deposit  in  bank  the 
moneys  of  his  principal,  fails  to  make  the  deposit  in  the  name 
of  his  principal,  becomes  personally  liable  for  the  amount. 
In  sneh  a  case  the  agent  will  not  be  permitted  to  urge  the 
failure  of  the  bank  after  the  deposit  was  made,  and  throw 
the  loss  on  the  principal."  To  the  same  effect  is  Mason  v. 
Whitihvme,  2  Coldwell  (Tenn.),  242.  The  rule  would  seem  to 
be  imperative,  that  where  "an  administrator  or  trustee  de- 
posits trust  fands  in  his  own  name  in  a  bank  or  other  insti- 
totion,  which  fails,  the  loss  will  feU  upon  him."  {Common- 
waUh  V.  MeAliater,  28  Pa.  St.  480 ;  s.  o.,  30  Pa.  St.  536.) 
In  the  opinion  of  the  conrt  in  the  last  case,  Porter,  J,,  said  : 
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"  If  he  [the  trnetee]  nndertakas  to  make  a  deposit  in  a  bank- 
ing inetitntioD,  the  entry  miut  go  down  on  the  books  of  the 
inetitutioQ,  in  anch  terms  aa  not  to  be  misnnderBtood,  that 
thej  are  the  fnnds  of  the  specific  traste  to  which  they  belong. 
He  cannot  so  enter  them  as  to  call  them  his  own  to-day,  if 
they  are  good,  aod  to-morrow,  if  bad,  ascribe  them  to  the 
estate,  or  shift  them  in  an  emei^ncy  from  one  estate  to  an- 
other ;  or,  by  the  deposit,  secure  the  discoant  of  his  own 
note,  and  hare  the  deposit  snatched  at  by  the  bank  if  the  note 
be  Dot  paid,  or  attached  by  a  creditor  as  the  depositor's  indi- 
vidual property.  *  *  *  No  matter  what  he  intends  to  do, 
or  what  the  cashier  or  clerk  may  think  he  is  doing,  the  deposit 
must  wear  the  impress  of  the  troet,  or  he  cannot,  when  brought 
to  acGOnnt,  call  it  tmst  property,"  (See  £aehin  v.  Saahin,  4 
Lansing,  90.) 

Following  in  the  line  of  the  English  cases,  in  Jenkins  v. 
Walter,  8  GiU  &  J.  218,  "  where  a  guardian  had  received  a 
sum  of  money  belonging  to  his  ward,  and  on  the  day  of  its 
receipt  had  deposited  it  in  a  banking  institution  then  in  good 
credit,  but  which  subsequently  failed,  and  taken  a  certificate 
therefore  payable  to  himself  or  order,  it  was  held  that  the  loss 
resulting  from  the  failure  of  the  bank  should  fall  upon  him, 
though  on  the  day  of  the  deposit,  by  indoreement  on  the 
certificate,  he  declared  it  to  be  the  property  of  his  ward,  and 
placed  in  bank  for  his  benefit.  So  Mr.  Ferry,  on  the  strength 
of  some  of  the  English  cases  cited,  says :  "  If  money  is  to  be 
transmitted  to  a  distant  place,  a  trustee  may  do  so  through  the 
mediam  of  a  responsible  bank,  or  be  may  take  bills  from  per- 
sons of  undoubted  credit,  payable  at  the  place  where  the  money 
is  to  be  sent ;  but  the  bills  mnst  be  taken  to  him  at  trtutee. 
If  be  neglecta  these  precautions  he  will  be  responsible  for  any 
lose."     (Section  406.) 

It  is  trae  that  in  some  of  the  esses  cited  the  trustee  had  at 
the  time  of  making  the  deposit  a  credit  to  his  individual  ac- 
count at  the  bank,  and  each  deposit  was  credited  to  him  in- 
dividually in  the  same  account.  But  the  test  is  not  so  mnch 
the  keeping  of  a  separate  account  at  the  bank,  as  it  is  the  part- 
ing with,  and  hence  the  losing  of  the  identity  of,  the  trust  fund. 
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Mid  baring  in  liea  thereof  no  obligation,  contract  or  acconnt 
apon  which  is  impreaaed  the  equitable  ownership  of  the 
trust.  Had  this  administrator  retained  these  moneys  in  his 
own  poBsesBion,  and  mingled  them  with  his  own  fnnds  bo  as  to 
lose  their  identity,  and  the  whole  had  been  lost  vitbont  his 
fanit,  yet  we  apprehend  he  wonld  have  been  liable.  (Shoemaker 
V.  Uinze,  63  Wis.  116.)  Here  the  fact  that  he  delirered  the 
moneys  to  the  bank,  and  thns  allowed  them  to  be  mingled  with 
otherfands,  destroyed  their  identity  as  completely  as  though  he 
had  first  mingled  them  with  an  equal  amonnt  of  his  own 
moneys,  and  then  deposited  the  whole  in  balk.  The  deposit, 
Uierefore,  put  an  end  to  the  identity  of  the  fnnds  deposited, 
and  the  certificate  was  simply  an  agreement,  taken  in  exchan^ 
for  the  money,  to  repay  a  like  amoant  in  currency  upon  the 
conditions  named.  Beyond  question  the  certificate  was  nego- 
tiable. {EUvher  t.  Biggerstaff,  47  Wis.  651.)  To  all  appear- 
ances it  was  the  individnal  property  of  the  depositor,  and  not 
of  the  estate  which  he  represented,  and  there  was  nothing  on 
the  books  cf  the  bank  to  indicate  the  contrary.  It  stood, 
therefore,  precisely  the  same  as  thongb  he  had  loaned  the  money 
to  an  individual  at  the  time  supposed  to  be  responsible,  and 
taken  hie  negotiable  note  therefor  without  interest,  payable  on 
demand  *'  in  current^  "  to  the  order  of  himself.  The  making 
of  the  deposit  and  taking  the  certificate  to  himself  iadivida- 
ally  was  therefore  not  only  an  extinguiehnient  of  the  identity 
of  the  money,  but  an  appropriation  of  it,  in  law,  to  his  own 
pereonal  use.  This  being  so,  shall  the  rale  be  established  by 
this  court  that  administrators,  executors,  trustees  and  guard- 
ians may  insist  upon  settling  their  accounts  by  tendering  snch 
notes  or  certificates  in  lien  of  cash,  however  worthless  may 
be  the  makers  or  the  bank  at  the  time  of  settlement  t  The 
question  is  important,  and  the  answer  vast  in  its  consequences. 
To  hold  the  administrator  answerable  in  his  case  is  undoubtedly 
a  great  hardship;  but  to  exonerate  him  from  liability  is  to 
encoarsge  the  mismanagemeot  of  trust  funds,  and  to  open 
the  door  to  fraads  innumerable  against  those  whose  age  and 
weakness  entitle  them  to  the  most  i-igid  protection  of  the  lav. 
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The  rale,  therefore,  should  not  be  slackened,  even  if  tho 
qneetioD  were  a  new  one,  mach  leas  in  view  of  the  aathoritiee 
cited. 

It  may  be  said  that  the  remarks  of  Mr.  Joetice  Paine  in 
Sohool  District  v.  Zink,  25  Wis.  636,  to  the  effect  that  the 
mere  substitution  of  a  certificate  of  deposit  payable  to  the 
holder  of  a  check  on  a  bank  for  the  check  itself,  worked  no 
change  whatever  in  the  ataMu  or  title  to  the  fund  in  bank,  axe 
inconsistent  with  the  view  we  have  taken  of  this  case ;  bat  in 
80  far  as  that  opinion  is  in  conflict  with  this  decision,  it  must  be 
re^;arded  as  overruled. 

For  the  reasons  given,  the  judg;ment  of  the  Circuit  Court 
most  be  affirmed. 

Judgment  affirmed. 

See  HcCabe  e.  Fowler,  S  Am.  Prob.  R.  194. 


BlOE  Hi.  BlOB. 
[CO  Htchigu,  44S.] 


Ebtsct  of  obdes  ABjusamo  tbbtatob  nrooHFETBirr  to  xakaqi 

PBOPBBTT, — OpiKIONa    OF      N0N-FB0FB88I0HAt.     WTTintaSBS. — ■ 

DsLreiONH. 

An  order  made  ■  tew  benn  after  the  eieooUoa  of  e  will,  kdjndf^g  tastUor  unfit 
to  nuui^^  bie  propertj  and  appolDting  a  gfnudUn  for  him,  {>  only  admlarible 
aa  part  of  deoedent'a  hiatorj  contemporaneonB  with  the  tvsUonentar;  act,  and 
not  eBcalaingapreeamptlonofiDaaDlt;  or  Uok  of  capauty. 

Opinloii*  oF  Qon-profeaiianal  wileeaaes  who  apeak  from  obaerratioo  aa  to  teeta- 
tor'a  eapatatj,  areadmlamble,  bnt  (bey  must  deacribe  whathai  led  to  their  o<m- 
clmdona  aa  well  ai  thdr  meaoa  of  obsertatioDB. 

DelaaioDB  aa  to  "  greenback!,"  maltreatment  by  his  wife,  and  other  topioa  not 
influencing  the  proriMona  of  the  will,  unnot  be  prored. 

Appeal  by  proponent  for  probate  of  a  will. 

Havsea  <&  Shakespeare,  for  appellants. 

0.  W.  Potoera  and  B.  C.  Brigga,  for  appellees. 
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CooLET,  J.  The  writ  of  error  in  this  case  brings  before  as 
the  proceedings  on  the  probate  of  the  will  of  William  H.  Kice, 
late  of  the  countj  of  KaUmazoo,  who  died  December  3,  1880. 
PlaiDtifi  in  error  is  hia  widow  and  was  named  eole  execntris  in 
ibe  wilL  Defendants  are  his  lieire  at  law.  The  will  was  ad- 
mitted to  probate  in  the  Probate  Conrt,  bnt  denied  it  in  the 
Circoit  Conrt.  Two  objections  were  made  to  it  in  the  plead- 
ings :  ^irsi,  that  Kice  was  insane  when  he  execnted  it ;  and 
second,  it  was  obtained  from  him  by  nndne  iuflnenee.  This 
second  objection  was  abandoned  on  the  trial 

A  copy  of  the  will  is  giyea  in  a  note  [post,  p.  131],  and  its 
proTifflons  are  seen  to  be  simple  and  not  obvioualy  nnreason- 
able.  The  evidence  disclosed  the  fact,  however,  that  on  the 
da;  of  its  execution  proceedings  were  pending  in  the  Probate 
Court  for  the  appointment  of  a  guardian  for  Rice,  and  the  ap- 
pointment was  actually  ordered  a  few  hours  after  the  will  had 
been  signed  and  attested.  As  these  proceedings  were  made 
important  and  perhaps  controlling  by  the  rulings  of  the  circuit 
judge,  it  is  necessary  to  understand  exactly  what  they  were. 

The  petition  for  the  appointment  of  a  guardian  was  made 
by  two  of  the  children  of  Rice,  and  by  a  third  person,  whose 
relations  to  him  are  not  stated.  The  petition  states  that  Hice 
is  possessed  of  real  and  personal  estate,  estimated  at  $21,500, 
and  that  he  is,  as  petitioners  believe,  "  mentally  incompetent  to 
have  the  charge  and  management  of  his  property,"  and  that,  ae 
they  are  informed  and  believe,  he  "  is  expending  and  has  ex- 
pended money  within  the  past  few  days  foolishly  and  nnneces- 
rarily,and  for  articles  and  property  which  he  did  not  need,  and 
paid  and  agreed  to  pay  more  than  the  same  was  worth."  Rice 
was  notified  to  answer,  and  appear  and  procure  an  adjonm- 
meot,  but  on  the  adjoarned  day,  instead  of  contesting  the  ap- 
plication, went  to  the  office  of  Mr,  Shakespeare,  an  attorney, 
iad  had  his  will  prepared  and  execnted,  and  then  went  home. 
The  petitioners  appeared  before  the  probate  jndge,  and  the 
order  appointing  a  guardian  was  made,  the  jndge  reciting 
therein  that  it  appeared  to  him  that  Rice  was  "  insane  and  in- 
competent to  have  the  care  of  his  property."  Kice  was  at  this 
Vol.  m.— 9 
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time  dzty-eiglit  yeaiB  of  a^e,  and  had  been  married  to  the 
plaintiff  abont  three  years  and  eiz  monthe. 

The  defendants  in  this  case  cootended  that  the  order  ap- 
pointing a  goardian  was  'prima  facie  evidence  of  the  incapac- 
ity of  Kice  to  make  a  will,  and  that  the  plaintiff  mnst  over- 
throw this  prima  facie  case  by  affinuative  evidence.  The 
circuit  jndge  assented  to  this  view,  and  inatmcted  the  jury  as 
follows :  "  This  determinatioD  of  the  Probate  Court  is  on  the 
first  view,  or  prima  facie,  evidence  of  the  testator's  iasanitj 
and  incapacity  to  make  a  will,  and  shifts  the  burden  of  proof 
to  the  proponents,  and  renders  it  necessary  for  them  to  eetah- 
lisii  before  you  by  a  preponderance  of  the  evidence  that  the  de- 
ceased was  mentally  competent  to  make  a  will  at  the  time  of 
the  execntion^of  the  ioetmmeDt  here  proposed  for  probate." 

If  the  question  of  testamentary  capacity  had  been  involved 
in  the  application  for  the  appointment  of  a  guardian,  and  bad 
been  determined  by  the  apptointment,  the  circuit  judge  would 
have  been  correct  in  his  ruling.  Bnt  in  fact  it  was  in  no  way 
involved.  The  substantial  averment  in  the  petition  was  that 
Bice  was  mentally  incompetent  to  have  the  charge  and  manage- 
ment of  his  property,  and  was  wasting  it.  Insanity  was  not  al- 
leged or  put  in  issue,  and  the  recital  of  the  existence  of  insanity 
in  the  order  which  was  made  was  very  likely  an  inadvertence. 
But,  whether  inadvertent  or  intentional,  it  went  beyond  any- 
thing to  which  Rice  had  been  called  upon  to  answer,  and  was 
of  DO  force.  The  order  judicially  determined  that  Rice  had 
become  nn£t  to  manage  his  property,  and  it  determined  noth- 
ing more.  Bnt  this  is  not  inconsistent  with  testamentary 
capacity;  the  state  of  being  unfit  to  manage  property  is  not  ' 
even  inconsistent  with  capacity  to  make  contracts;  and  the 
principal  reason  for  the  appointment  of  a  goardian  often  is  that 
a  party  possessing  the  capacity  and  power  to  contract  is  em- 
ploying it  foolishly.  But  if  a  party  has  capacity  to  make  a 
contract,  and  to  bargain  in  respect  to  its  tertns  with  another 
who  may  be  supposed  to  have  an  interest  in  getting  the  better 
of  him,  he  mnst  certainly  have  authority  to  execute,  as  his  own 
voluntary  and  spontaneous  act,  a  testamentary  disposition  of 
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his  property.  Teetameotary  capacity  is  not,  therefore,  dis- 
proved by  the  determiaatioa  tbat  ctmae  exists  for  guardianship. 

It  follows  that  the  circuit  judge  erred  in  his  rulings  respect- 
iog  this  appointmeat.  It  was  competent  to  prove  it,  as  a  part 
of  the  decedent's  history  contemporaneoos  with  the  alleged 
testamentary  act,  and  as  throwing  light  upon  his  actions  and 
conduct  about  that  time ;  but  as  an  adjudication  it  was  withont 
important  bearing. 

A  number  of  witneascB  who  had  known  the  decedent  in  his 
lifetime,  and  had  seen  more  or  less  of  him  at  abont  the  time 
the  will  was  executed,  but  who  were  not  medical  experts,  were 
allowed  to  testify  that  in  their  opinions  he  waa  then  insane. 
Some  of  them  expressed  opinions  in  connection  with  a  statement 
of  facts  upon  which  the  opinions  were  based,  and  some  appar- 
ently did  not.  These  opinions  were  objected  to,  but  were  re- 
ceived upon  the  supposed  authority  of  decisions  by  this  court. 
The  cas^  relied  apon  were  evidently  misnaderstood.  In  Beau- 
Jnen  v.  Oleotte,  12  Mich.  459,  501,  opinions  by  noD-professional 
witnesses  were  held  to  be  admissible,  when  they  could  speak 
from  personal  observation,  but  it  was  said  that  "  in  every  case 
the  witneasee  who  speak  from  their  own  observation  are  ex- 
pected to  describe,  as  well  as  they  can,  what  has  led  to  their 
conclusions,  as  well  as  their  means  of  observation,"  In  Kemp- 
uy  V.  McGinnias,  21  Mich.  123,  138,  a  similar  statement  is 
made :  "  In  the  case  of  such  professional  witnesses,  as  well  as 
in  that  of  unprofessional  witnesses, — who  are  allowed  to  give 
their  opinions  only  from  personal  observation, — the  facts  upon 
which  the  opinion  is  founded  must  be  stated,  and  the  jory  must 
be  left  to  determine  whether  the  facts  stated,  as  well  as  the 
opinions  based  upon  them,  are  true  or  false."  The  principle 
of  these  cases  is  that  the  witnesses  must  explain  to  the  jury  the 
grounds  for  their  opinions  so  far  as  the  circumstances  will  ad- 
mit ;  and  we  are  constrained  to  say  that  in  some  instances  this 
was  not  done  oti  this  trial,  and  that  opinions  were  received,  of 
the  reasonableness  of  which  the  jury  were  given,  by  the  facta 
stated,  no  means  of  judging. 

This  error  may  have  had  an  important  inflnence  in  the 
case,  for  it  is  very  |vident  that  some  of  the  witneseei  had  no 
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JDSt  conception  of  what  wag  meant  bj  insanitj  or  by  teeta- 
mentary  capacity.  And  some  of  the  questions  bad  a  plain 
tendency  to  miBlead  tbem  in  this  regard.  Thus,  this  question 
Whb  put  to  one  witneaa :  "  Well,  supposing  him  to  have  had  a 
Talaable  farm  of  160  acres  of  land,  and  some  hundreds  of  acrea 
of  swamp  land,  and  some  real  estate  in  the  village,  and  some 
personal  farm  property,  and  also  to  ^have  had  a  wife  and  chil- 
dren and  grandchildren,  what  would  you  say  in  your  opinion  as 
to  hie  ability  to  plan  and  execute  a  will,  judging  from  what  you 
related  to  the  jnry  as  to  his  appearance  and  conversation,  and 
what  you  knew  of  him  foi  inerly  J "  Here  the  suggestion  to 
the  witness  by  the  question  is  of  something  complicated  and 
ditScnlt,  requiring  a  recollection  and  comprehension  of  the  sev- 
eral items  of  a  considerable  estate,  and  the  several  members  of  a 
coneiderable  family,  and  he  is  invited  to  compare  the  man  as  he 
then  was  with  the  man  as  he  had  formerly  known  him.  If, 
under  such  circumstances,  the  witness  is  impressed  tliat  there 
has  been  a  great  weakening  of  mental  powers,  as  it  seems  prob- 
able was  the  case  here,  it  will  not  be  surprising  if  be  expresses 
an  opinion  unfavorable  to  mental  capacity  for  the  supposed  act. 
But  no  act  can  well  be  more  simple  than  the  gift  of  his  prop- 
erty by  an  old  man  to  the  members  of  his  immediate  family ; 
and  it  ought  not  to  be  considered,  by  court,  or  witness,  op  juror, 
to  be  an  act  requiring  strong  mind  or  considerable  capacity. 
The  power  to  make  such  a  gift  becomes  an  important  protec- 
tion in  that  period  of  life  when  incapncity  to  labor  and  to  conduct 
profitable  enterprises  has  arrived,  and  it  is  important  to  see  that 
it  be  not  taken  away  by  erroneous  notions  as  to  what  is  required 
for  testamentary  capacity.  It  is  very  evident,  we  think,  that 
some  of  the  witnesses  in  this  case  expressed  opinions  to  the  jury* 
which  had  been  formed  by  standards  altogether  incorrect  and 
misleading;  and  the  opinions  themselves  were  consequently 
worthless. 

Much  of  the  evidence  in  the  case,  which  was^ut  in  to  prove 
insanity,  had  a  tendency  to  show  delusions  on  certain  sabjecta. 
The  decedent,  it  is  said,  talked  foolishly  abont  "greenbacks;" 
he  imagined  himself  a  high  federal  officer,  and  he  solicited  votes 
for  an  office  when  no  election  was  pending^    But  we  look  in 
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vaia  in  the  will,  vliose  provisioDa  were  dictated  by  himself,  for 
any  trace  of  thesa  delusions,  or  any  evidence  that  it  was  iu  any 
vay'influenced  by  them.  Conceding  the  delusious,  therefore, 
does  Qot  dispose  of  the  will,  or  necessarily  determine  that  it 
shonld  be  set  aside.  {I^raser  v.  Jennison,  42  Mich.  206.)  The 
most  remarkable  evidence  on  this  branch  of  the  case  is  of  state- 
ments made  by  decedent  that  hia  wife  made  the  advances  in 
courtship,  and  that  on  one  or  more  occasions  she  inflicted  out- 
rageous personal  injury  on  hitn  after  marriage.  No  attempt 
was  made  to  show  that  the  decedent  was  really  under  delusion 
in  respect  to  these  matters,  and  the  natural  tendency  of  the 
evidence  was  to  prejudice  the  jury  against  the  plaintiff  by 
leading  them  to  believe  or  to  suspect  that  s!ie  was  an  unworthy 
person  and  undeserving  of  her  husband^s  bounty.  But  the  ex- 
istence of  a  delusion  that  his  wife  was  unworthy  of  esteem,  or 
vas  abusing  him,  woald  be  a  singular  reason  for  setting  aside  a 
giit  which  he  had  deliberately  made  in  her  favor. 

Such  errors  hb  occurred  in  the  instructions  are  sufficiently 
-indicated  by  what  has  been  already  said.  After  the  full  exam- 
ination of  the  general  sabject  of  testamentary  capacity  in  the 
case  of  Pierce  v.  Pierce,  38  Mich.  412,  and  Fraaer  v.  Jennison, 
43  Mich.  206,  we  do  not  deem  it  necessary  tp  enlarge  upon  it 
here.  But  we  repeat  what  we  have  said  in  substance  in  those 
cases,  that  a  will  is  not  tp  be  set  aside  merely  because  the  party 
making  it  was  weak,  or  sometimes  foolish,  or  lacked  the  aver- 
age mental  capacity  of  his  neighbors,  or  did  not*dispose  of  what 
was  his  own  as  others  who  could  know  nothing  of  bis  reasons 
might  think  he  ought  to  have  done,  nor  necessarily  because  bt> 
was  subject  to  deluaions,  when  it  is  manifest  that  the  delusions 
did  not  affect  his  gifts. 

The  case  must  go  back  for  a  new  trial,  and  the  phtintiff  in 
error  must  recover  the  costs  of  this  court. 

We  are  compelled  to  say,  however,  that  the  record  which  has 
been  brought  to  this  court  is  inexcusably  voluminous.  Tlie  bill 
ofexceptionsisapparcntly  made  by  simply  attai'binga  bearing  and 
a  conclusion  to  the  stenographer's  notes,  and  it  was  at  least  three 
times  as  large  as  was  necessary  for  presenting  the  alleged  errors. 
This  method  of  preparing  a  bill  of  exceptions  may  be  labor* 
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saving  to  counsel,  bat  it  is  oppreeeive  in  its  expense  to  the 
parties  and  it  imposes  unnecessary  labor  in  dealing  with  the 
case  in  this  court.  In  taxing  tlie  costs,  therefore,  the  plafntifE 
will  be  allowed  for  one-third  the  expense  of  the  record,  and  no 
more.. 

The  other  joatices  concnrred. 


See  Will  of  Cole,  1  Am.  Prob.  R.  889 ;  EsUte  of  JotiDeoD,  3  Id.  6Z4. 

Will  of  WUUam  H.  BIc«.— In  ifae  name  of  Qod,  amen,  T,  William  H. 
Rice,  of  the  towniihip  of  Comatock,  in  the  county  of  Kalamacoo  and 
State  of  Michigan,  of  the  age  of  Biztj-dght  years,  and  being  of  sound 
mind  and  memory,  do  mnke,  publisb,  and  declare  this  my  laht  will  and 
teetnment.  Id  manner  foUoving;  that  ia  to  aaj: 

Fatt.  I  give  and  bequeath  to  my  wife,  Nellie  M.  Bice,  the  snm  of  two 
tbooaaud  dollatn  \  also  my  hoiiae  and  lot  in  the  village  of  Ealamaioo,  <xi 
Dutton  sireet,  number  forty  three. 

Second.  I  giye  and  beqnenth  to  my  son.  Parley  H.  Rice,  the  north  one 
haudred  acres  of  what  is  known  ns  my  swamp  land  in  the  townahip  of 
Comstock,  Kalamazoo  county,  Hicbigan,  this  being  in  addition  to  the  sum 
of  six  tbousaud  dollars,  including  interest,  that  I  have  already  advanced 
the  said  Parley  H.  lUce. 

Third,  t  give  and  bequeath  to  my  son,  Noah  Rice,  the  vrest  one  hnn- 
dred  and  ten  acres  of  my  pTeseot  homestead. 

Fourth.  I  ^ve  and  twqueath  to  my  two  grandaona,  children  of  my  de- 
ceased son  Henry,  the  east  forty  acres  off  the  east  end  of  my  present  home- 
stead; also  the  one  hundred  and  twenty  acres  of  land  on  the  awamp,  jtut 
Boatb  of  the  land  bequeathed  to  my  son  Parley. 

Fifth.  I  give  and  bequeath  to  John  Dnnlap,  son  of  my  second  wife, 
forty  acres  of  land  on  section  twenty  (20),  just  south  of  land  owned  by  W. 
F.  Stillwell,  in  the  lowosbip  of  Comstock. 

S'nUh.  I  deaire  it  to  be  distinctly  understood  that  the  bequest  to  my 
wife  ia  In  addition  to  any  and  all  rights  of  dower  she  may  be  entitled  to 
in  my  estate. 

And  lastly.  I  give  and  bequeath  all  the  rest  and  residue  and  remain- 
der my  personal  and  real  estate  to  my  two  sods  before  mentioned,  and  the 
heirs  of  my  son  Henry  now  deceased,  in  equal  shares,  and  I  hereby  appoint 
my  wife,  Nellie  M.  Bice,  sole  execatris  of  this  my  last  will  and  testament, 
hereby  revoking  all  former  wills  by  me  made. 

In  witness  hereof,  I  have  set  my  band  and  seal  this  seventh  day  of 
November,  a.  d.  1879. 

Wx.  H.  RiOB. 
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Will  of  O'Neil. 

[91  New  York,  BIS,] 

What  is  a  "bubsobiptiom  at  thb  bhd  of  the  vill." 

When  twUtor  made  his  will  on  a  blank  with  a  printed  commenwnieDt  and  ter- 
minatioD,  and,  filling  the  interTeniDg  space,  wrote  part  of  a  material  pro. 
TutoD  above  the  printed  endinv  where  he  put  hie  eignatore,  and  the  remaioder 
at  the  (op  or  the  eacceeding  page,  there  la  no  imbMriptioa  "  at  the  end  oF  the 
will "  aa  required  bj  etatnte. 

Appeal  from  a  judgment  of  the  general  term  of  the  Su- 
preme Court  in  the  third  department,  reversing  a  decree  of  the 
surrogate  of  Essex  connty  admittinff  to  probate  an  instrument ' 
purporting  to  be  the  will  of  James  O'Neil,  deceased. 

The  testator  used  a  blank.  The  printed  commencement 
was  on  the  first  page  and  following  it  were  written  proTisions 
ontil  the  thirteenth  was  reached.    When  the  will  read: 

"  13th.  And  I  authorize  and  empower  my  executors,  here- 
inafter named,  to  sell,  convey,  a3sign  and  transfer  my  real  prop- 
erty for  the  payment  of  the  bequests  hereinbefore  named  and 
mentioned  either  at  private " 

The  jtrinted  termination  then  came,  soch  parts  as  were 
written  being  designated  by  italics : 

"  Likewise  I  make,  constitute  and  appoint  Den/ais  Daley, 
cf  the  town  of  Moriah,  Mesex  county,  State  of  New  York, 
Oeorge  T.  Treadway,  also,  Edward  Donohoe,  all  of  MoriaK, 
to  be  executors  of  this  my  last  will  and  testament,  hereby  re- 
voking all  former  wills  by  me  made. 

"  In  witness  whereof,  I  have  hereunto  subscribed  my  name 
and  affixed  my  seal  the  2Uh  day  of  February,  in  the  year  of 
onr  Lord  one  thousand  eight  hundred  and  eighty. 

[L.B.]  "JAMES  O'NEIL. 

"  The  above  instrument,  consisting  of  one  sheet,  was  at  the 
date  thereof  subscribed  by  Jumea  O'JVeil  in  the  presence  of  us 
and  each  of  as,  he  at  the  time  of  making  soeh  subscription 
acknowledged  that  he  made  the  same  and  declared  the  said 
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iDBtrDment  bo  Bobecribed  by  bim  to  be  hiB  last  will  and  tes- 
tament ;  whereapon  we  tbeo  aod  there  at  hU  request  and  in  his 
presence  and  the  presence  of  eadi  other  anbBcribed  onr  names 
aa  witnesses  thereto. 

"  Dennis  Daiey,  residing  at  MmeviUe,  JV.  Y. 

"  Oeorge  T.  Treadway,  residing  at  MineviUty  If.  Y. 

"  Edxoard  Doiwkoe,  MineviMe,  N.  Y." 

On  the  fonrth  page  was  written : 

"  Or  pnblic  sale  and  in  the  manner  which  they  will  deem 
the  meet  profitable  and  advantageous  to  my  said  estate,  but  in 
no  caflB  shall  my  said  executors  be  process  by  law  or  otherwise 
to  sell  and  convey  and  dispose  of  my  said  real  property  before 
the  lapse  of  fire  years  after  my  death  nnlese  my  said  execators 
shall  see  fit  and  proper  to  sell  and  dispoee  of  the  same  by 
virtue  of  the  power  and  anthority  hereinbefore  given  them  as 
tforeeaid." 

Mattkev}  Hale,  for  appellants. 

8amvel  Hand,  for  respondents. 

Bdqeb,  Cb.  J.  The  matter  in  controversy  ariseB  between 
some  oj  the  heirs  at  law  and  the  execntors,  over  the  alleged 
improper  execution  of  what  purports  to  be  the  will  of  James 
O'Neil. 

The  instrument  was  drawn  upon  a  printed  blank,  consisting 
of  four  pages,  the  formal  commencement  being  printed  on  the 
first  page  and  the  formal  termination,  also  printed,  appearing 
at  the  foot  of  the  third  page,  and  the  intermediate  space 
being  originally  left  blank  for  the  insertion  of  each  special 
provisions  as  the  testator  might  desire  to  make.  When  pre- 
sented for  probate  the  entire  blank  space  was  filled  in,  and  it 
being  apparently  insufficient  in  extent  to  contain  all  of  the 
provisions  sought  to  be  introduced  into  the  will,  the  thirteenth 
seems  to  Iiavo  been  carried  over  and  finished  on  the  first  eight 
or  ten  lines  of  the  fourth  page.      That  portion  of    the  will 
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wemB  in  no  waj  to  be  antLenticatdd,  and  leaves  a  blank  space 
of  two-thirds  of  a  page  below  the  written  lines.  The  names  of 
the  testator  and  of  the  witnesseB  were  Bubscribed  toward  the 
bottom  of  the  third  page,  below  the  formal  printed  termination 
of  the  will,  and  .there  only.  The  portion  of  the  thirteenth 
panigrapli,  immediately  preceding  the  printed  termination, 
was  manifestly  incomplete,  and  the  lines  written  on  the  foarth  • 
page  were  obvionsly  a  continnation  of  this  broken  paragraph. 
The  two  portions  were  not,  however,  sought  to  be  connected 
by  means  of  a  reference,  asterisk,  words,  or  symbol,  indicating 
the  relation  to  each  other.  Material  provisions  are  contained 
in  the  writing  apon  tbe  fourth  page.  Upon  this  state  of  facte 
the  question  is  raised  that  this  is  not  such  a  snbsctiption  and 
signing  by  the  testator  and  the  witnesses  at  the  "end  of  the 
will,"  as  is  required  by  our  statute.  (2  K.  S.  63,  §  10.)  The  ap- 
plication of  some  of  the  elementary  principles  governing  the 
interpretation  of  statutes  would  seem  to  furnish  a  safe  and 
certain  guide  for  the  determination  of  the  qnestion  presented. 
The  words  of  the  statute  must  be  construed  in  their  plain, 
obviouB  sense,  according  to  their  signification  among  the  people 
to  whom  they  were  directed.  {Ogden  v.  Saunders,  19  Wheat. 
332 ;  Story  on  Const.  §  449.)  Also  that  construction  mast  be 
adopted  which  will  effectuate,  as  far  as  possible,  the  intent  of 
the  framers  of  the  statute,  and  obviate  the  anticipated  evila 
which  were  the  occasion  thereof.  {2'onnele  v.  Hail,  4  N.  Y. 
140.)  The  legislative  intent  was  doubtless  to  guard  against 
frands  and  uncertainty  in  the  testamentary  disposition  of 
property,  by  prescribing  fixed  and  certain  roles  by  which 
to  determine  the  validity  of  all  instruments  purporting  to  be 
wills  of  deceased  persons.  (Reviser's  Notes ;  WiUis  v.  Lowe, 
5  Notes  of  Cases,  428.)  The  question  then  arises  whether  the 
"  end  of  the  will  "  referred  to  in  the  statute  means  the  actual 
physical  termination  of  the  instrument,  or  that  portion  thereof 
which  the  testator  intended  to  be  tlie  end  of  the  will.  While 
it  is  possible  that  in  isolated  cases,  the  latter  construction  might 
sometimes  preclude  the  perpetration  of  a  wrong — it  certainly 
would  not  satisfy  the  general  object  of  the  statute  of  furnish- 
iog  a  certain  fixed  and  definite  rule  applicable  to  all  cases. 
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While  the  primary  rule  governing  the  interpretation  of  wills, 
when  admitted  to  probate,  recognizes  and  endeavors  to  cany 
oat  the  intention  of  the '  testator,  that  rule  cannot  be  invokad 
in  the  eonstrnction  of  the  statute  regnlating  their  execution. 
In  the  latter  case  courts  do  not  consider  the  intention  of  the 
testator,  but  that  of  the  legislature. 

In  considering  the  question  stated  upon  authority,  some 
cases  are  found  which  apparently  sustain  the  contention  of 
appellant's  counsel.  In  all  of  them,  however,  there  was  a 
failure  to  observe  the  rules  of  construction  which  we  consider 
controlling.  We  tliink,  however,  that  the  weight  of  ahthority 
favors  the  theory,  that  tlie  statute  fixes  an  inflexible  rule  by 
which  to  determine  the  proper  execution  of  all  ti'stamentary 
iuBtrumentB. 

The  cases  cited  from  the  English  Reports,  except  certain 
ones  hereinafter  referred  to,  do  not  afford  much  assistance  in 
construing  our  statute,  from  the  fact  tliat  they  cover  a  period 
during  wiiich  material  changes  were  wrought  in  their  statutes, 
and  the  further  fact  that  those  statutes  differ  in  material 
respects  from  our  own.  The  statute  of  15  and  16  Victoria, 
chap.  24,  among  other  things,  provided  that  no  signature  "  shall 
be  operative  to  give  effect  to  any  disposition  or  direction  which 
is  underneath  or  which  follows  it,  nor  shall  it  give  effect  to 
any  disposition  or  direction  inserted  after  the  signatnre  shall 
be  made."  From  this  alone  might  be  deduced  arguments  suffi- 
cient to  dispose  of  the  question  involved  in  this  ease  if  oar 
statutes  contained  similar  provisions. 

As  early  as  1S47.  Sir  Jemier  Fust,  in  the  case  of  Willis 
V.  Lowe  {supra),  says :  "  Oases  have  occurred,  before  the  real 
purpose  of  the  act  had  been  ascertained,  in  which  the  court 
has  given  construction  to  the  statute  as  far  as  possible  to  ful- 
fill Uie  real  intention  of  the  parties ;  but  the  conrt  is  under 
the  necessity  of  looking  at  the  clear  intention  of  the  act.  The 
court  was  of  the  opinion,  at  lirst,  that  the  intention  of  this  part 
of  the  act  was  to  remove  the  difficulty  which  bad  arisen  under 
the  statute  of  frauds,  by  the  construction  of  which,  a  sigm- 
tnre  at  the  commencement  of  the  will  was  equally  good  with 
the  signature  at  its  end.    But  there  was  another  reason  for  the 
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provision,  viz, :  to  guard  against  f rand.  The  act  required  the 
BigDBture  to  be  at  the  foot  or  end  of  the  will,  to  prevent  smj 
addttioD  to  tbe  will  being  made  after  ita  esecntion  in  presence 
of  witnesses."  In  Dallow'a  Case  (L.  R.,  I  P.  &  D.  189),  imme- 
diately following  the  signatnres  of  the  testator  and  the  wit- 
nesses, was  the  clause  "  my  executors  are  "  A.,  B.  and  C.  The 
will  contained  clauses  in  the  body  referring  to  his  executors  as 
"  hereinafter  named,"  but  they  were  named  in  no  other  place 
except  after  the  signature.  It  was  held  that  the  clause  naming 
the  execntorB  could  not  be  admitted  to  probate.  Sir  J.  B.  Wilde 
saying,  "  The  question  is  whether,  under  St.  Leonard's  act 
(15  and  16  Victoria),  the  clause  appointing  executors  can  be 
admitted  to  probate.  Although  parol  evidence  may  show  that 
the  clause  appointing  executors  was  written  before  the  signar 
tnre,  it  is  not  made  manifest  by  any  words  in  the  will  of  the 
testator  so  describing  that  clause  when  he  referred  '  to  my  e^ec- 
ntors  hereinafter  named,'  And  parol  evidence  cannot  be  re- 
ceived for  that  purpose,  and  it  seems  to  me,  also,  that  it  would 
be  directly  contrary  to  the  statute,  which  requires  the  will  to 
be  signed  at  the  foot  or  end,  to  permit  probate  in  this  will." 

In  Sioeetland  v.  Sweettand  (4  Swaby  &  Tristram,  6),  Sir  J. 
B.  Wilde  says  :  "  I  have  no  doubt  the  testator  did  intend  to 
execute,  in  proper  form,  the  will ;  the  question  is  whether  he 
has  done  so." 

In  Hays  v.  Harden  (6  Penn.  St.  409),  Gibson  J.,  says : 
"  Signing  at  the  end  of  the  will  was  required  to  prevent  evasion 
of  its  provisions." 

In  Olanc;/  v.  Glancy  {17  Ohio  St.,  134),  Day,  Ch.  J.,  says : 
"The  testator  is  required,  by  this  portion  of  the  statute,  to 
sign  his  will  at  the  end  thereof.  The  reason  of  this  requisition 
18  obviously  to  prevent  improper  alterations  of  a  will."  "  The 
provision  is  a  judicious  one,  and  care  should  be  taken  not  to 
break  in  upon  it  by  a  lax  interpretation." 

We  think  this  question  has  been  substantially  determined 
in  this  court,  in  the  case  of  2'he  Sifters  of  Charity  v.  Kelly 
(67  N.  Y.  409).  Folger,  J.,  says :  "  Can  we  say  that  the  end 
of  the  will  has  been  found  until  the  last  word  of  all  the 
provisions  of  it  have  been  reached  J    To  say  that  where  the 
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name  is,  there  is  the  end  of  the  will,  is  not  to  observe  the 
statute.  That  reqairee  that  where  the  end  of  the  will  is  there 
shall  be  the  name.  It  is  to  make  a  new  law  to  say  that  where 
we  find  the  name  there  is  the  end  of  the  will,"  "  The  statu- 
tory provision  requiring  the  subscription  of  the  name  to  be 
at  the  end  is  a  wholesome  one,  and  was  adopted  to  remedy 
real  or  threatened  evilg.  It  shonld  not  be  frittered  away  by 
exceptions." 

It  will  be  seen,  in  all  of  the  cases  cited,  there  was  no  reason 
to  doubt  tbe  testator's  intention  to  make  a  valid  disposition 
of  his  property,  and  yet  in  each  case  the  will  was  denied  pro- 
bate, becaose  in  the  execution  thereof  the  testator  did  not  con- 
form to  the  provisions  of  the  statute,  in  failing  to  place  bin  sig- 
nature at  the  physical  end  of  the  will. ' 

It  is  claimed  by  the  counsel  for  appellant  that  the  clause  in 
question  may  be  regarded  as  an  interlineation  and  thae  held  to 
be  constructively  a  part  of  the  body  of  the  will.  We  think 
that  this  claim  cannot  be  supported  without  opening  the  door 
to  all  of  the  evils  which  the  statute  was  intended  to  prevent, 
and  sabstantially  abrogating  its  wholesome  provisions. 

The  same  argument  would  validate  the  addition  of  a  four- 
teenth paragraph  to  the  uoanthenticated  lines  appearing  on 
tbe  fourth  psge  and  lead,  by  logical  deduction,  to  indefinite  ex- 
tension. It  is  said  also,  that  the  cases  holding  that  a  paper  or 
document  referred  to  in  the  body  of  a  will  may  be  considered 
as  a  part  thereof,  afford  support  to  the  construction  claimed  by 
appellant's  counsel. 

It  is  not  believed  that  any  paper  or  document  containing 
testamentary  provisions,  not  authenticated  according  to  tlie  pro- 
visions of  our  statute  of  wills,  has  yet  been  held  to  be  a  part  of 
a  valid  testamentary  disposition  of  property,  simply  because  it 
was  referred  to  in  tbe  body  of  tlie  will.  It  was  held  in  T<m- 
nele  v.  Rail  (4  N.  Y,  140),  that  a  map  appearing  after  the 
eignatnro  upon  a  will,  and  said  to  be  a  reduced  copy  of  a  map 
made  by  the  testator  of  his  real  estate  and  filed  in  the  county 
clerk's  office  of  New  York,  and  which  was  referred  to  in  the 
body  of  tbe  will,  did  not  require  the  signature  of  the  testator 
and  witnesses  to  follow  it  in  order  to  make  it  a  part  of  the 
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will.  It  ia  to  be  obaerred  that  the  paper  there  in  question  was 
referred  to  merely  to  identify  the  subject  devised,  snd  con- 
tained no  testamentary  provisionB.  It  is  further  to  be  observed 
that  the  will  in  the  ca^e  cited  was  complete  without  Bach  addi- 
tions, and  that  the  maps  cuald  probably  have  been  need  as  evi- 
dence to  identify  the  property  devised,  even  if  no  reference 
had  been  made  tliereto  in  the  will.    Independent  of  authority 

'  the  arf^ment  npon  principle  leads  inev4tably  to  the  conclnsion 
that  the  will  was  improperly  executed.  The  signatares  to  it 
are  confessedly  between  the  vanouB  operative  and  disposing 
parts  of  the  instmment,  and  in  no  sense  at  the  literal  or  physi- 
cal end  of  the  will.  That  the  signatures  are  where  the  testator 
intended  the  will  should  end  we  have  already  seen  is  not  a 
material  circumstance.  A  blnnk  space,  covering  two-thirds  of 
a  page  of  foolscap  paper,  is  left  immediately  after  the  language 
we  are  invited  to  insert  in  this  will,  and  no  possible  guard  is 
provided  against  the  addition  thereto  of  any  sacb  provision  as 
the  person  in  possession  of  this  paper  may  be  tempted  to  make. 
There  can  be  no  answer  to  the  proposition  that  to  uphold  this 
will  is  to  defeat  the  object  of  the  statnte  in  requiring  a  will  to 
be  sabscribed  at  the  end.  The  opportunity  of  adding  indeti- 
nitely  to  a  testamentary  provision  will  be  legalized  by  so  hold- 
ing, and  the  statute,  instead  of  establishing  an  inflexible  rule  by 
which  to  determine  the  proper  execntion  of  a  will,  will  be  open 
to  as  many  different  constructions  as  varying  circumstances  may 

'  invite.  We  thus  arrive  at  the  conclusion  that  the  will  in  ques- 
tion was  not  properly  executed,  and  it  cannot,  therefore,  be  ad- 
mitted to  probate.  The  claim  that  such  parts  of  the  will  as 
precede  the  signatures  may  be  received  and  the  remainder  re- 
jected cannot  be  supported.  The  statute  denies  probate  to  a 
will  not  executed  in  accordance  with  its  provisions.  It  is  either 
Yalid  or  invalid  as  an  entirety  as  far  as  its  execution  is  con- 
cerned. It  is  undeniable  that  the  portion  following  the  testa- 
tor's signature  contains  material  provisions  and  formed  part  of 
his  scheme  in  making  a  will.  At  all  events  we  have  no  way  of 
determining  the  extent  to  which  he  deemed  them  material,  and 
cannot  give  effect  to  one  part  and  deny  force  to  another.     This 
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point  waa  decided  adversely  to  the  appellant  in  The  Sitiert  of 
Charity  t.  Kelly,  and  other  cases  above  cited. 

Tbe  judgment  should  be  affirmed. 

All  concur,  except  Bapallo,  J.,  not  voting. 

Judgment  affirmed. 


Location  of  testator's  B%iuitare.— At  common  law  no  ngnatim  waa 
required  b;  tbe  testator  to  his  wiil,  nor  waa  any  required  by  the  statate 
of  willB.  M  Hen.  VIII,  c.  5.  The  statute  of  Z9  Car.  H,  o.  8,  J  6,  being 
the  statute  of  frauds,  requires  that  wills  be  signed,  but  under  this  statute 
the  posltioa  of  the  signature  was  immaterial.  This  statute  was  drawn 
and  proposed  as  a  law,  in  the  House  of  Lords,  by  Lord  Chancellor  Not- 
tingham, who  had  learned,  in  chancery,  the  importance  of  a  signature  to 
auch  an  instrument.     8  Bwanat.  664. 

The  statute  of  wills  (I  Vict.  c.  26),  for  the  first  time  in  the  English 
statutes,  directs  as  to  tbe  position  of  the  signature.  It  enacts  that  every 
valid  will  "  shall  be  signed  at  the  foot  or  end  thereof,  by  the  testator,  or 
some  other  x>erson  in  hi'a  presence,  and  by  bis  direction."  The  statute,  IB 
and  16  Vict.  c.  24,  $  I,  defines  and  enlarges  the  foregoing  statute,  to  the 
effect  that  the  signsture  must  be  "  at,  or  after,  or  following,  or  under,  or 
besides,  or  opposite,  to  the  end  of  the  will." 

Upon  these  two  statutes  of  Victoria,  with  occasiQnsl  deference  to  the 
older  legislation,  and  subject  to  certain,  in  the  main,  immaterial  local  va- 
riations, the  statute  of  wills,  now  in  force  in  every  State  in  tbe  Union, 
have  been  based.    The  local  statute  should  be  consulted  in  each  case. 

The  statutes  of  Kentucky,  Cslifornia,  and  Connecticut,  requires  tbe 
will  to  be  "  subscribed."  The  statutes  of  the  other  States  contain  the  word 
"mgned."  In  New  York,  Ohio,  Pennsylvania,  Arkansas,  Nebraska,  and 
Kansas,  it  is  required  that  the  signature  he  at  the  end  of  the  will. 

In  Cohen's  Will,  1  Tuck.  386,  the  signature  of  the  testator,  at  the  end 
of  the  attestation  clause,  along  with  the  witnesses,  was  held  sufficient. 

In  Pennsylvania  a  will  must  be  signed  by  the  testator,  unless,  being 
in  artieulo  mt/rtU,  he  is  rendered  Tinable  to  sign  by  the  extremity  of  bis 
last  sickness;  but  a  clause  added  by  the  testator,  after  his  signature,  as- 
signing his  reasons  for  making  the  will,  invalidates  the  whole  will.  Hays 
V.  Harden,  6  Penn.  St.  408. 

Where  a  will  was  folded  up  and  indorsed  by  the  testator,  "  R.'s  wiH," 
not  being  signed  inside,  it  was  held,  in  Virginia,  insufficient.  Roy  v. 
Roy,  18  Orstt.  418. 

It  must  appear  from  tbe  will  itself,  that  tiie  signature  was  intended 
for  a  signature,  in  order  to  give  tbe  will  auUienticity.  Waller  v.  Waller, 
1  aratt.  464. 
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In  Alatwna  it  Beema  that  a  aigniture  at  the  begitming  .of  a  will  is  suf- 
fitieot.     Armstrong  v.  Armstrong,  29  Ala.  SSB. 

Even  though  the  will  be  writteo  for  the  testator  by  another  person. 

In  Eentuckf ,  it  seems  that  where  the  name  of  the  teefator  is  writteo 
in  the  body  of  the  will,  with  the  design  of  giving  it  authenticity  thereby, 
^e  subscription  of  the  name  at  the  end  is  not  necessary,  it  appearing  that 
tbere  was  no  intention  on  the  part  of  the  testator  bo  to  sign.  Sarah  Miled' 
Will,  4  Dana,  1  (Robertson,  J.) ;  Allen  v.  Everett,  13  B.  Hon.  878. 

Where  a  will  is  written  on  several  sheets  of  paper  fastened  together 
t^  string,  proof  by  two  witnesses  that  the  testator's  signature  was  at  the 
end  thereof,  ia  sufficient.     Oiuder  t.  Famum,  10  Penn.  St.  98. 

See  also  a  leading  case  in  New  York.     Tonaele  t.  Hall,  4  Comat.  140. 

An  English  case  in  point  is  Bweetland  t.  Sweetland,  4  Sw.  A  Tr.  9. 

Where  t,  will  was  written  on  erery  other  page,  on  one  side  only  of 
each  sheet,  and  the  witnesses  signed  at  the  top  of  a  page,  leaving'the  pre- 
ceding page  blank  for  conformity,  it  was  held  a  sufficient  signing.  Oil- 
man V.  Oilman,  1  Redf.  8S4. 

But  the  witnesses,  no  less  than  the  testator,  must  sign  at  the  end. 
Soward  t.  Soward,  1  Dut.  (Ky.)  182;  Coffin  t.  Coffin,  28  N.  T.  9;  Peck 
T.  Cary,  27  N.  T.  9;  Butler  v.  Benson,  1  Barb.  (N.  T.)  626;  Jackson  t. 
Van  Dosen,  5  Johns.  144;  Adams  v.  Chaplin,  1  Hill's  (B.  C.)  Ch.  26S. 
Ooabra :  Murray  t.  Murphy,  89  Miss.  314. 

Where  something  follows  the  signature  of  the  testator,  it  seems  that, 
in  England,  the  rule  laid  down  in  Hays  v.  Harden  (cited  above),  docs  not 
always  apply.  In  re  Woods,  L.  R.  1  P.  &  D.  656;  In  re  Burt,  L.  B,  8  P. 
&  D.  214;  In  re  Arthur,  L.  R.  3  P.  *  D.  378. 

See  also  a  case  in  point.  Lewis  v.  Lewis,  18  Barb.  (N.  Y.)  17 ;  and 
the  opinion  of  Chancellor  Walworth,  in  Watts  v.  Public  Adm'r,  4  Wend. 
168,  and  1  Paige,  847. 


Bennett  vs.  Bhodes. 

[t>8  Maryland,  78.] 

RESPONsmiLnT  of  leqatbes  cabbtino  on  tebtatoe's 

BDSINSeS. 

LegateM  cairyinv  on  teslator's  boainesa.  accordiDg  to  a  "  desire  "  ezpreased  in 
hia  will,  b;  wbioli  the  profits  were  given  tbem,  and  ft  was  directed  that  bis 
moneys  inreiFted  in  the  basiceeB  at  hie  decease  sbould  remain  there  for  three 
years,  withont  interest,  must  mate  ^od  to  the  estate  at  the  expiration  of  that 
time  the  anonat  of  testator*!  capita),  irrexpective  of  its  Ioei  by  the  viciMitndes 
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Appeal  from  the  Circuit  Court  of  Baltimore  city. 

Thomas  Hughes  and  William  A.  Fisher,  for  Rhodes  and 
othere. 

John  P.  2'oe  and  Arthur  W.  Machen,  for  Bennett  and 
Heese. 

MiLLEB,  J.  The  main  question  presented  hy  the  record  in 
this  case,  is  the  cooBtmction  of  the  codicil  to  the  will  of  Oharle* 
Hofimao,  who  died  in  Angust,  1875.  By  his  will,  ezecnted  in 
Jane,  1873,  the  testator,  after  givinf;  his  wife,  Anna  HofEman, 
ft  life-estate  in  all  hie  property,  real  and  personal,  made  snndrj 
devisee  and  bequests  to  take  effect  npon  her  death,  to  variooB 
parties,  including  Alfred  Bennett  and  George  D.  Reese.  He 
then  gave  the  residue  of  his  estate  to  Bennett,  and  fire  of  the 
other  parties  to  whom  he  had  previously  made  special  devisea 
and  bequests,  and  appointed  Bennett  and  his  wife  his  exeo- 
ntors.  By  the  codicil  executed  in  August,  1874,  he  first  rat- 
ifies and  confirms  every  daase,  bequest  and  devise  contained 
in  bis  will,  and  then  makes  the  following  addition  thereto  : 

"  My  will  and  desire  is,  that  in  the  event  of  my  death,  and 
my  wife  should  be  living  at  that  time,  that  the  business  which 
I  have  been  and  still  am  engaged  in  (and  have  been  conducting 
for  near  fifty  years),  shall  be  continued  by  my  nephew,  Alfred 
Bennett,  for  three  years,  unless  my  wife,  or  my  nephew,  Alfred 
Bennett,  should  depart  this  life  before  such  said  time  shall 
have  expired  j  either  event  taking  place,  the  said  bosiness  to 
be  wound  up,  and  my  estate  settled  according  to  my  will." 

"  Further,  it  is  my  will  and  desire  that  Mr,  George  D. 
Beese  be  associated  with  my  nephew,  Alfred  Bennett,  in  con- 
ducting said  business,  he  to  receive  one-half  of  the  net  pro- 
ceeds, and  my  nephew,  Alfred  Bennett,  the  other  half." 

"I  also  will  and  desire  that  what  money  I  may  have  in- 
vested in  the  business,  at  the  time  of  my  death,  shall  remain  in 
their  business,  for  their  use,  without  interest,  for  three  years, 
unleee  said  business  should  be  sooner  determined,  either  by  the 
death  of  my  wife  or  nephew,  Alfred  Bennett ;  either  event 


3vGooglc 


BENNETT  r.   RHODES.  145 

happening,  the  boainess  to  be  ■woand  ap,  and  my  capital  re- 
tamed  to  my  estate,  and  settled  aettording  to  my  will." 

"  It  is  also  my  desire  that  the  said  Bennett  and  Heese  shall 
occapj  my  warehouse,  during  the  period  hereinbefore  referred 
to,  at  an  annual  rent  of  $500,  to  be  paid  in  quarter-yearly  in- 
stalments of  1125." 

Bennett  and  Reeae  carried  on  the  businese  for  three  years, 
and  daring  that  time  lost  the  capital,  as  they  allege,  by  the 
TicisBitudes  of  trade,  without  fault,  bad  faith  or  negligence  on 
their  part.  They  now  insist  that  by  the  true  construction  of 
the  codicil  they  are  not  bound  to  refund  the  capital  thus  left 
in  the  bnainess  by  the  testator,  because  it  was  not  left  with,  or 
received  by  them,  as  a  loan  for  which  they  were  to  be  abso- 
lutely responsible,  but  was  accepted  by  them  solely  as  a  iruat 
created  by  the  testator,  which  they  executed  with  entire  good 
faith,  skill  and  diligence,  and  consequently,  as  the  capital,  when 
tlie  business  was  wonnd  up,  was  found  to  have  been  honestly 
and  fairly  lost,  no  obligation  rested  upon  them  to  return  it.  But 
we  are  unable  to  place  upon  this  instrument  a  construction 
which  would  thus  relieve  these  parties  from  liability.  It  is 
douhtlees  true,  that  if  a  testator  directs  his  tssecutora  to  carry 
on  his  business  for  a  definite  time  after  his  death,  for  the  bene- 
fit of  bis  estate,  or  appoints  trusteea  for  such  a  purpose,  they 
will  not  be  responsible  to  the  estate  for  any  lose  reeulting  in  the 
course  of  an  honest  administration  of  the  trust,  but  that  is  not 
the  case  presented  by  this  codicil.  Here,  the  purpose  of  the 
testator  obviously  was,  not  to  have  his  bnsiness  continued  for 
the  benefit  of  his  estate,  bnt  to  bestow  a  benefaction  upon  these 
parties  as  legatees.  He  bad  conducted  his  businesB  for  fifty 
years  with  success,  having  accumulated  thereby  a  handsome 
fortune,  and  all  the  capital  invested  in  it  was  his  own.  Ben- 
nett and  Beese  had  been  bis  chief  clerk  and  bookkeeper,  and 
in  addition  to  what  he  had  given  them  by  his  will,  he  designed 
by  this  codicil  to  give  them  for  their  own  individual  benefit 
and  advantage,  the  use,  without  interest,  of  all  this  capital  in 
carrying  on  the  business  for  a  specified  period,  accompanied 
however  with  the  obligation  to  return  the  same  to  his  estate 
at  the  end  of  that  time.  This  is  our  reading  and  construction 
Vol.  m.— 10 
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of  the  instrnment.  His  intention  manifestly  was  to  confer  a 
hen^,  not  to  impose  the  performance  of  a  duiy^  or  the  ex- 
ecntioD  of  a  truet.  Benoett  and  Keese  were  to  have  the  use  of 
the  capital  without  interest,  and  all  the  profits  of  the  bnsineae. 
This  was  a  gift  or  benefit  which  they  were  at  liberty  to  accept 
or  reject,  bnt  the  acceptance  of  which  bonnd  them  to  the 
accompanying  obligation  to  retnm  and  make  good  the  capitid 
they  BO  used.  We  therefore  hold,  that  the  amoant  of  this 
capital  became,  after  the  expiration  of  the  three  years,  a  dAt 
due  to  the  estate  by  these  parties. 

The  next  question  is,  whether  this  is  a  case  within  the 
jnrifldiction  of  a  court  of  eqaity  ?  The  bill  (which  was  de- 
murred to)  was  filed  by  parties  who  are  specific  and  residuary 
legatees  under  the  wiU,  and  after  averring  that  Bennett  and 
Reese  are  liable  for  the  capital  so  received  and  used  by  them, 
charges  in  substance,  1st,  that  they  and  the  widow,  Mrs.  Hoff- 
man, had  construed  the  codicil  to  mean  that  the  capital  was 
left  in  their  hands  for  the  benefit  of  the  estate,  and  as  they 
had  exercised  proper  care  in  its  management,  they  are  not 
liable  for  its  loss;  2d,  that  the  complainants  have  requested 
Mrs.  Hoffman,  and  Bennett,  the  executors,  to  collect  and  secnre 
this  claim,  but  they  have  declined  to  take  any  steps  in  the 
premises ;  and  3d,  that  Bennett  and  Eeese  are  without  means 
to  pay  the  same,  and  unless  the  claim  be  treated  as  an  ad- 
vance to  them  of  their  legacies,  and  the  same  be  charged  with 
its  payment,  they  will  convey  away  their  interests  in  the  estate, 
leaving  the  complainants  without  any  relief.  The  bill  then 
prays  that  the  ^tate  may  be  administered  and  settled  under 
the  jnrisdiotion  of  a  court  of  equity  ;  that  the  will  and  codicil 
may  be  construed  by  the  court,  and  upon  such  construction 
that  an  account  may  be  stated  by  which  the  execntors  shall 
be  charged  with  the  capital  left  in  the  hands  of  Bennett  and 
Reese ;  that  the  interests  of  these  parties  in  the  estate  charged 
with  the  payment  of  this  claim,  and  that  the  same  be  deducted 
from  their  interest  in  the  estate,  when  the  time  shall  come 
for  distribution  thereof ;  and  for  general  relief.  The  case  as 
thus  stated,  has,  certainly,  many  very  peculiar  features.  One 
of  the  executors  is  a  party  owing  a  large  debt  to  the  estate. 


3vGooglc 


BENNETT   y.   RHODES.  147 

The  other  execQtor  unitee  with  him  in  placing  an  erroneous 
conetrnction  apon  the  will  of  ttieir  testator,  by  which  the  ex- 
istence of  any  sucli  debt  is  denied  and  utterly  repudiated,  and 
therefore  hoth  refuse  to  take  any  steps  to  collect  it.  Both  par- 
ties also  by  whom  the  debt  is  due,  are  without  meaDS  to  pay 
the  same,  unlesa  it  be  charged  upon  their  interests  in  the  estate. 
Under  these  peculiar  circnmBtances,  we  are  of  opinion,  that  the 
complainants,  who  are  legatees,  and  deeply  interested  in  the 
due  and  proper  administration  of  the  estate,  have  a  right  to  the 
iDterreutioQ  of  a  court  of  equity  to  its  aid,  in  constming  the 
will  and  codicil,  in  enforcing  the  collection  of  the  debt,  and  in 
protecting  their  interests.  If,  then,  there  be  jurisdiction  in 
equity,  we  see  no  valid  objection  to  that  part  of  the  decree  ap- 
pealed from,  which  appoints  a  receiver  with  power  to  receive 
anid  collect  the  sum  ascertained  and  ordered  to  be  paid.  The 
appointment  of  such  an  officer  was  bnt  a  proper  means,  under 
the  circamstancea,  of  enforcing  the  court's  decree.  Nor  do  we 
perceive  any  error,  demanding  reversal  in  that  part  of  the  de- 
cree which,  relates  to  the  payment  of  interest  on  the  principal 
sum  doe.  It  is  true,  this  interest,  whatever  it  may  be,  belongs, 
under  the  will,  to  Mrs.  Huffman,  the  life-tenant,  and  not  to 
these  complainants,  but  as  we  understand  it,  the  decree  simply 
directs  payment  of  the  principal  sum,  "  with  any  interest  that 
may  he  due  thereon,"  so  that  if  the  parties  ordered  to  pay,  shall 
produce  a  relinquishment  or  release  of  the  interest  by  Mrs. 
BofEman,  they  are  not,  by  the  terms  of  the  decree,  required  to 
pay  it  to  the  receiver.  After  the  money  is  thus  collected  by 
the  receiver,  the  decree  properly  directs  him  to  bring  it  into 
court,  so  that  it  may  be  applied,  under  the  order  of  the  coort,  as 
directed  by  the  terms  of  the  will. 

The  appeal  of  the  complainants  brings  up  the  question 
whether  the  amount  of  the  debt  is  correctly  stated  in  the  de- 
cree. The  amount  of  capital  taken  by  Bennett  and  Seese  nnder 
the  terms  of  the  codicil,  as  stated  in  the  auditor's  account, 
which  the  decree  adopts  and  ratifies,  is  $9,620  18.  This  re- 
sult the  auditor  has  reached  from  an  examination  of  the  ad- 
ministrstion  accounts  passed  in  the  Orphans'  Court,  by  the 
executors,  as  well  as  from  the  testimony  taken  before  him ;  and 
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he  ia  clearly  right,  anleas  the  claims  preferred  bj  Bennett  and 
Keese  against  the  estate,  are  open  to  assanlt  under  the  preseat 
bill.  Much  of  the  t^timony  taken  before  the  auditor  was 
directed  to  the  correetness  of  tliese  claims,  and  we  agree  with 
him  that  the  iesaee  in  this  case  involve  no  snch  question. 
These  claims,  proved  and  passed  by  the  Orphans*  Conrt,  are 
allowed  in  the  firet  administration  acconnt,  which  was  passed 
in  December,  1876,  and  the  accuracy  of  that  acconnt  the  com- 
plainants have  not  impeached  in  their  bill.  This  bill,  which 
wae  not  filed  nntil  April,  1880,  contains  no  averment  nnder 
whicli  proof  conld  be  admitted  tending  to  surcharge  and  falsi^ 
this  account. 

Decree  affirmed,  and  cause  remanded. 


itit.toliAbilitjof  personal  repreKenUtivM  carrying  on  testator' ■  bna- 
Bess,  see  Bnafield  v.  French,  3  Am.  Prob.  R.  607,  and  coaee  in  note;  and 
Caskie  v.  Harrison,  infra. 


Oastob  vs.  Johbb. 

[Selndiau,  2S«.] 

InSTBDMSNT    in    HATCTRE    of    OOm^ACT    BELD   A    WILL. 

Akhditt. 

A  writiD);  conveying  certain  perionalty  and  realty  to  deceased's  sonln-law,  for 
the  natural  life  of  deceaaed  and  bis  wife,  the  devisee  to  paj  the  taxes  aonaallj, 
take  CMS  of  deceased  and  hia  wife  while  thsy  lived,  pa;  t^eir  funeral  expenses, 
and  take  care  of  their  daughter  till  married,  and  "  pa;  me  (2A0  by  the  first  of 
Janoary  In  each  year  daring  the  natoral  lifetime  of  myaelf  and  wife  '  U  a  TaHd 
trill  and  creates  an  annnity  of  |260  In  fkror  of  testator's  widow,  which  ia  a 
charge  on  the  land  derlsed. 

Fboh  the  Montgomeiy  Circuit  Court. 

O.  B.  Barley,  B.  Crane  and  A.  B.  Anderson,  tor  appd- 
lants. 

A.  Thomaon,  T.  B.  BisHne,  B.  T.  Ristme,  P.  8.  Simnsdy 
and  IT.  T.  Brueh,  for  appellees. 
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Elliott,  J.  The  appellant  claims  that  uoder  the  will  of 
her  deceased  huBband,  Isaac  Castor,  she  is  entitled  to  an  an- 
nnlty  of  $250,  and  that  is  a  charge  npon  the  real  estate  de- 
vised to  Daniel  Bhodes.  The  Circuit  Conrt  decided  against 
her,  and  she  prosecnteB  this  appeal. 

The  provisions  of  Isaac  Castor's  will  which  materially  affect 
the  case  are  these  ;  "  Ist.  I  give  and  heqaeath  to  my  son-in- 
law,  Daniel  Rhodes,  all  of  my  personal  property  now  on  the 
farm  where  I  reside,  with  the  exception  of  one  black  mare 
and  three  milk  cows,  for  to  have  and  to  hold  for  and  in  con- 
sideration hereinafter  mentioned.  2d.  I  give  and  beqaeath 
the  farm  where  I  now  live  to  the  said  Daniel  Khodes,  de- 
scribed as  follows,  to  wit :  The  east  half  of  the  northeast 
quarter  of  section  30,  township  19  north,  of  range  3  west,  for 
to  have  and  hold  and  have  fnll  use  of  in  every  way  during 
the  nataral  life  of  myself  and  wife,  Amy  Castor,  said  Rhodes 
for  to  pay  the  tax  on  said  property,  both  real  and  personal, 
according  to  law,  and  bring  me  the  receipts  for  the  same 
yearly ;  for  and  in  consideration  of  the  above,  said  Rhodes  is 
to  take  care  of  me  and  of  my  wife  Amy  during  oar  natural 
lifetime,  and  be  at  all  expense  every  way  in  doctoring  and 
f  nneral  expenses ;  said  Rhodes  is  to  take  care  of  my  daughter 
Indiana  so  long  aa  she  remains  single,  and  she  is  for  to  have 
two  good  beds  and  bedding  that  she  now  has ;  said  Rhodes  is 
for  to  pay  me  {250  by  the  first  of  January  in  each  year,  com- 
mencing January,  1875,  during  the  natural  lifetime  of  myself 
and  wife ;  if  said  money  is  not  paid  at  the  time,  for  to  draw 
ten  per  cent,  interest ;  said  Rhodes  to  have  fall  and  free  pos- 
session of  said  property  during  the  natural  lifetime  of  myself 
and  wife.  3d.  Said  Daniel  Rhodes  for  to  have  all  my  prop> 
erty,  both  real  and  personal,  at  the  death  of  myself  and  wife." 
Following  these  provisions,  which  we  have  copied  literally, 
are  items  making  small  bequests  to  various  kinsmen  and  re- 
quiring Rhodes  to  pay  them.  The  will  closes  with  this  para- 
graph :  "  Said  Rhodes  for  to  live  on  said  farm  and  in  said 
house  with  me ;  for  to  comply  with  said  will  daring  the  nat- 
ural lifetime  of  myself  and  said  wife ;  for  to  have  all  notes, 
money  and  effects  belonging  to  rae  at  the  death  of  myself  and 
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wife ;  if  said  Bbodee  leases  said  farm  this  for  to  be  nnll  and 
void."  The  complaint  allies  that  Rhodes  accepted  the  pro- 
visions of  the  inetrament  and  is  in  absolnte  possession  of  the 
property  devised  to  him,  and  t)iat  the  validity  of  the  wtU 
was  jndicially  declared  by  the  Montgomery  Circnit  Conrt,  in 
a  caase  wherein  the  appellees  were  plaintiffs  and  Daniel  Rhodes 
was  defendant. 

It  is  tme,  as  appellees  contend,  that  the  instmment  has 
many  of  the  elements  of  a  contract,  but  the  intention  of  its 
author  to  make  it  a  testamentary  disposition  is,  nevertheless, 
clearly  apparent.  No  matter  what  may  be  the  form  of  the  in- 
strument, if  the  intention  to  make  snch  a  disposition  of  its 
author's  estate  is  disclosed,  it  wUI  be  treated  as  his  will.  Thus 
a  will  may  be  expressed  in  letters.  (Wa^er  v.  McDonald, 
2  Har.  &  J.  346  ;  MorreU  v.  Btc&ey,  1  Johns.  Ch.  158.)  Or  in 
an  instrument  in  form  a  power  of  attorney.  {Bom  v.  Quick, 
30  Pa.  St.  325.)  So  in  the  form  of  a  deed.  {Turner  v.  Soott 
61  Pa.  St.  136 ;  Miller  v.  ffoU,  1  Am.  Prob.  Oases,  199 ; 
Carlton  v.  Cameron,  88  Am.  R.  620.)  So,  too,  it  may  be  in 
form  and  in  some  sobstantial  respects  a  contract.  {Oreen  v. 
Frovd,  3  Keble,  310 ;  Hiaxin  v.  Wytiiam,  Oh.  Cases,  248.) 
There  can  be  no  donbt  as  to  the  character  of  the  instrument ; 
it  is  in  form  a  will,  it  professes  to  be  a  will,  and  its  principal 
provisions  are  those  of  a  will.  This  conrt  has  passed  upon 
the  character  of  this  instrument,  and  declared  it  to  be  a  will. 
{Jotvei  v.  Bkoad«,  74  Ind.  510.) 

The  character  of  the  instrument  being  certain,  the  work  of 
the  court  is  to  ascertain  its  meaning.  As  the  books  put  it, 
"  the  intention  of  the  testator  is  the  polestar,"  and  the  instm- 
ment is  to  be  so  construed  as  to  carry  that  into  effect.  All 
the  provisions  of  the  will  are  to  be  taken  into  consideration, 
and  isolated  expressious  are  not  to  control  the  general  tenor 
of  the  instrument. 

The  draftsman  of  the  will  of  Isaac  Castor  was,  it  is  evident, 
not  an  educated  person.  His  lack  of  knowledge  of  matters 
of  law,  his  defective  command  of  words,  and  his  confused 
jumbling  together  of  discordant  things,  have  clouded,  but  not 
obscared,  the  intention  of  the  testator.    The  desire  of  Isaac 
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Castor  to  provide  for  his  wife  is  strongly  and  clearly  expressed 
in  all  the  provisions  of  the  will.  It  appears  in  every  clause 
Id  which  a  burden  is  imposed  upon  tde  devisee.  Wherever 
anything  of  benefit  is  provided  for,  it  is  for  the  joint  benefit 
of  the  testator  and  his  wife.  In  not  a  single  instance  through- 
oat  the  entire  will  is  there  a  severance,  xinlese  the  clause  "  pay 
me  "  shall  be  deemed  to  create  it  as  to  the  annuity  of  $250, 
here  the  subject  of  dispute.  Is  it  not  reasonable  to  presame 
that  a  hnsband  who,  with  snch  solicitous  care,  had  united  his 
wife's  name  with  his  from  the  beginning  to  the  end  of  the  will, 
meant  to  secure  for  her  the  small  annuity  provided!  Is  it 
jost  to  presume  that,  having  made  all  the  beneficial  provisions 
of  the  will  apply  to  both  of  them,  he  here  reserved  the  annuity 
to  himself  alone! 

Claoses  in  a  will  are  to  be  constraed  by  the  aid  of  clauaes 
or  words  with  which  they  are  grouped.  The  clause  providing 
for  the  annaity  ie  grouped  with  provisions  for  the  care  of 
the  wife  during  her  lifetime,  and  after  the  testator's  death, 
with  a  clause  providing  for  the  care  of  the  testator's  daughter, 
and  with  other  clauses  of  a  strictly  and  purely  testamentary 
character.  The  just  constmction,  therefore,  is  that  this  clause, 
too,  was  meant  to  operate  for  the  benefit  of  the  wife  after  the 
testator's  death.  It  would  violate  a  jost  rule  of  construction 
to  wrench  the  clause  providing  for  the  annuity  from  its  asso- 
ciate clauses  and  give  it  a  meaning  peculiar  to  itself,  and  at 
variance  with  its  connectives. 

The  kngnage  of  the  particular  case  under  discussion  is : 
"  Said  Khodes  is  for  to  pay  me  $250,  by  the  first  of  Jana- 
ary  in  each  year,  commencing  January,  1875,  daring  the 
nataral  lifetime  of  myself  and  wife."  There  is  here  a  time 
fixed  for  the  commencement  of  the  payment  of  the  annaity, 
and  that  is  during  the  testator's  lifetime,  and  this  may  not  be, 
in  strictness,  a  testamentary  disposition ;  bnt  it  by  no  means 
follows  that  it  vitiates  tliat  part  of  the  clanee  which  is  sach  a 
disposition.  The  provision  for  the  payment  daring  the  life- 
time of  the  wife,  is  certainly  as  clearly  of  a  testamentary  char- 
acter as  any  other  part  of  the  instrument.     The  time  of  pay- 
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ment  commeQces  'before,  but  continaea  after,  the  testator's 
death. 

Considered  under  strict  legal  mles,  the  claase  Becnres  the 
annaitj  to  the  wife  if  she  enrvives  the  hnaband.  The  rale 
ie  that  an  obligation  or  duty  to  pay  an  anniiity  to  hnsband 
and  wife  daring  their  lives  secures  the  anuaity  to  the  sar- 
Tivor,  although  there  are  no  express  words  creating  a  right 
of  snrviTorship.  {Douglas  v.  Parsons,  22  Ohio  St,  526; 
Merrill  v.  Bickford,  65  Me.  118.)  This  rale  here  harmonizes 
with  the  intention  of  the  testator,  as  manifested  in  the  great 
body  of  the  provisions  of  his  will,  and  ought  not  to  be  broken 
in  upon  becanse  of  the  ignorance  or  uoskillfulness  of  the 
draftsman  of  the  will. 

Faulty  expressions  and  inaccorate  words  cannot  be  per- 
mitted to  defeat  a  testator's  intention,  if  there  be  enough  to 
disclose  it ;  nor  will  detached  clanses  be  allowed  to  thwart  it, 
if  it  can  be  discovered  from  all  the  provisions  taken  together. 
The  general  intent,  not '  particular  phrases,  controls,  and  this- 
intent  overrides  all  merely  special  or  particular  expressions. 
(1  Eedf.  Wills,  488.)  As  some  of  the  cases  say,  the  intent  is 
to  be  gathered  "  from  all  the  four  corners  of  the  instniment." 
Every  sabstantive  provision  of  this  will  expresses  the  testa- 
tor's desire  to  secure  its  benefits,  one  and  all,  to  his  wife,  and, 
when  combined,  the  provisions  leave  no  nncert»nty  as  to 
the  intention  of  the  testator.  The  last  clause  of  the  will 
strongly  and  plainly  exhibits  the  purpose  to  make  sure  that 
during  his  wife's  lifetime  she  shall  enjoy  all  the  benefits  of 
the  provisions  of  the  will.  It  is  there  written,  quaintly 
enough,  "  Said  Khodes  for  to  comply  with  the  said  will  dur- 
ing the  lifetime  of  myself  and  wife."  This  provision  extends 
to  all,  not  merely  part,  of  the  testamentary  clauses  of  the  will. 
It  includes  that  concerning  the  annuity  as  well  as  every  other. 
We  can  perceive  no  reason  for  severing  this  provision  from 
those  with  which  it  is  associated,  or  for  declaring  it  to  be 
withont  the  broad,  sweeping  condusion  of  the  will.  There  is 
nothing  in  the  instrument  except  the  words  "pay  me,"  which 
supplies  the  appearance  of  reason  for  excluding  from  this 
concluding  clause  the  provisions  creating  the  annnity,  and 
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the  whole  tenor  of  the  iDatrament,  as  veil  as  the  language 
with  which  the  expression  is  directly  and  immediately  con- 
nected, shows  that  the  testator  meant  that  the  annoity  shonld 
be  continaed  thronghont  the  lifetime  of  his  wife. 

Where  legacies  are  charged  npon  land,  says  Mr,  Jarman, 
"  annnities  will  generally  be  inclnded,  nnless  the  testator  man- 
ifests an  intention  to  distingnieh  them."  (3  Jarman's  Wills,  484.) 
In  this  case,  however,  there  can  be  no  doubt  npon  this  ques- 
tion, for  the  annuity  is  bound  np  with  all  the  legacies  of  the 
will,  and  it  is  impossible  to  conceive  a  charge  as  existing  in 
favor  of  some  of  the  beneficiaries  and  not  all.  Under  the 
rule  acted  npun  in  Parks  y.  Perry,  2  Blackf.  74,  the  widow, 
in  case  of  a  straggle  for  priority,  wonld  be  preferred.  We 
have,  however,  no  each  qaestion  here,  for  it  is  not  insisted 
that  there  is  a  priority  of  right,  but  that  an  annuity  is  not 
within  the  rule  charging  legacies  upon  land.  To  the  author- 
ity already  referred  to,  we  add  Mitehener  v.  Aihmaon,  63  N. 
C.  685  ;  Morgan  v.  TOms,  2  Green's  Ch.  201.  The  annuity  is 
in  truth  a  legacy.  The  form  in  which  it  is  given  does  not 
change  its  legal  force. 

Zmdsey  v.  Lindaey,  46  Ind.  5S2,  decides  that  legacies  given 
in  the  manner  those  here  are  bestowed,  are  charges  upon  the 
real  estate  specifically  devised  to  and  accepted  by  the  principal 
devisee.  In  that  case  the  court  cite  many  cases  sustaining 
this  doctrine,  and  quote,  as  expressing  the  rule  correctly,  the 
following  from  Willard's  Eq.  489  :  "  But  where  the  real  estate 
is  devised  to  the  person  who  by  the  will  is  directed  to  pay  the 
leigacy,  it  has  frequently  been  decided  that  such  legacy  is  an 
equitable  charge  upon  the  real  estate  so  deyised,  although  the 
devisee  is  also  the  executor,  or  is  the  residuary  legatee  of  the 
personal  estate  ;  unless  there  is  something  in  the  will  itself  to 
indicate  a  contrary  intention  on  the  part  of  the  testator." 
Judge  Story  states  the  rule  in  even  broader  terms.  (1  Story's 
Eq.  566.)  In  Harris  v.  Fly,  7  Paige,  421,  the  court  said: 
"  The  testator  does  not  in  terms  create  an  equitable  charge  npon 
the  devised  premises  for  the  payment  of  the  two  legacies  to 
the  daughters.  But  that  was  not  necessary  ;  as  the  charge  of 
a  legacy  upon  the  real  estate  of  the  testator,  either  iu  aid  of  or 
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in  exoneration  of  the  personalty,  maj  be  and  frequently  is  cre- 
ated by  implication  merely.  »  »  *  Bnt  where  the  real 
estate  ia  devised  to  the  person  who  by  the  will  is  directed  to 
pay  the  legacy,  it  has  frequently  been  decided  that  sach  legacy 
is  an  equitable  charge  npon  the  real  estate  so  devised."  In 
the  fifth  American  edition  of  Jarman  on  Wills,  the  editors 
hare  collected  many  cases  declaring  and  illostrating  this  doc- 
trine. (3  Jarman's  Wills,  402  n.)  Cases  decided  since  Jjiaidaey 
T.  lAndsey,  supra,  declare  and  enforce  the  principal  there  laid 
down.  (  Wilson  v.  Piper,  77  Ind.  437 ;  Benriett  v.  Gaddit,  79 
Ind.  347.) 

The  conrt  erred  in  snetaining  the  demurrer  to  the  second 
paragraph  of  the  complaint,  and  the  judgment  most  be  re- 
versed. 

WoBDBN  and  Woods,  JJ,,  dissent. 


Hbbbebt  vs.  Bbbbieb. 

[SI  Indiua,  1.1 


Testator's  naue  biqmsd  by  subsobibino  wmfess. — Fobmal  bb- 

dUKST   TO    WrTNKBSES   TO    SIGN   UmfECESBiJftT. 

Teit&tor's  n*me  mty  be  algned  to  a  will  b;  a  subBoribrng  witneaa  and  Uie  ao- 

knowledgmsnt  of  tbe  eiecnUon  of  the  will  bj  testator  in  llie  preMnos  of  wit- 

neagas  is  an  adoption  of  the  algnatnre. 
A  formal  reqnest  to  ths  witneuei  to  si^ii  ia  not  neceaoarj ;  11  is  enough  If  the  will 

wa»  subscribed  to  as  Bocb  bj  tbe  testator  in  their  presence,  and  by  Uien  aa 

witneBSM  in  Qie  coascJoni  presence  of  the  l«statoT. 

From  the  Porter  Oircnit  Court, 
W.  E.  Pinney,  for  appellant. 
i/.  Bradley  and  J.  H.  Bradley,  for  appellees. 
Fllioti,  C.  J.    This  case  was  tried  upon  an  agreed  state- 
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ment  of  facta.  We  extract  from  the  etatement  such  facte  as 
are  essential  to  a  proper  ouderBtanding  of  the  questions  pre- 
sented by  this  appeal. 

On  the  3d  day  of  October,  1848,  Jotin  Berrier,  Sr.,  exe- 
cated  an  instrament  purporting  to  be  his  will.  To  the  instru- 
ment is  affixed  the  signature  of  Berrier,  and  following  it  is 
written,  "  Signed  and  sealed  in  the  presence  of  Alonzo  Whit- 
comb,  Esq.,  Elisha  Keith."  John  Berrier,  Sr.,  died  on  the  6th 
day  of  Jannary,  1872,  having  both  real  and  personal  property. 
On  the  6th  day  of  February,  1872,  the  instrument  was  pro- 
duced to  the  clerk  of  Porter  county,  and  by  him  admitted  to 
probate.  Proof  of  the  execution  of  tlie  will  was  made  by  the 
affidavits  of  Eduey  L.  Whitcomb,  Saleme  Koats  and  Perry  C. 
Kouts.  The  affidavit  of  Edney  L.  Whitcomb  stated  that  he 
was  the  son  of  Alonzo  Wliitcomb,  who  was  a  Bubscribing  wit- 
ness to  the  will  of  John  Berrier,  Sr. ;  that  the  said  Alonzo  is 
dead ;  that  the  affiant  was  well  acquainted  with  the  subscribing 
witness'  handwriting,  and  that  the  signature  attached  to  the 
will  "  J8  the  genuine  signature  of  Alonzo  Whitcomb."  The 
affidavit  of  Salome  Kouts  stated  that  she  nursed  Berrier  (who 
was  ill  at  the  time  the  will  was  executed) ;  that  she  was  present 
when  the  will  was  signed ;  that  Alonzo  Whitcomb  and  Elisha 
Keith  BubBcribed  their  names  ae  attesting  witnesses  at  the  tes- 
tator's request,  and  that  the  will  produced  by  the  propo- 
nents was  the  identical  will  bo  signed  and  attested.  Ferry  C. 
Kouts  states,  in  hia  affidavit,  that  he  haa  made  diligent  search 
and  inquiries,  and  can  get  no  information  that  will  enable  him 
to  find  the  residence  of  Elisha  Keith,  and  that  he  lias  reason  to 
believe,  and  doea  believe,  that  Keith  is  not  a  resident  of  the 
State  of  Indiana. 

A  will  must  be  executed  in  accordance  with  the  law.  Upon 
this  point  there  cannot  well  be  two  opinions.  {Patterson  v. 
Raneom,  55  Ind.  402.) 

Our  first  work  is  to  ascertain  whether  the  inBtmment,  about 
which  this  contest  is  waged,  was  executed  in  conformity  to  the 
reqnirementa  of  the  law.  The  law  in  force  at  the  time  the 
will  was  signed  provided  that  no  will  should  be  effectual  to 
pass  any  eatate  unless  it  was  in  writing,  and  signed  by  the  tes- 
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tator,  or  some  peraon  in  his  preseQce,  aod  hj  hie  express  direc- 
tion, and  anbscrihed  in  his  preBenoe  by  two  or  more  competent 
witnesseB.  (R.  S.  1848,  p.  491.)  The  law  in  force  at  the  time 
of  Berrier's  death  was  substantially  the  same,  as  to  the  atteetn- 
tion  of  a  wilt,  as  tliat  in  force  when  the  will  was  signed  and  at- 
tested.   {2  R  S.  1876,  p.  672.) 

We  think  the  evidence  addnced  by  the  proponents  at  the 
time  the  will  was  offered  for  probate  shows  that  the  signatnre 
of  Berrier  was  written  to  the  will  npon  his  express  direction. 
This  is  a  sofficient  compliance  with  the  requirement  of  the  law 
that  the  will  shall  be  signed  by  the  testator,  or  by  some  one  by 
his  direction.  It  is  not  necessary  that  it  should  be  shown  that 
the  testator  was  incapacitated  by  illness  or  otherwise  from  affix- 
ing his  own  name  to  the  instmment.  It  is  enough  if  it  appears 
that  he  directed  the  person  who  wrote  his  name  to  do  it,  in  ex- 
ecntion  of  his  porpose  to  make  a  will. 

The  testator's  name  may  be  written  by  one  of  the  sntwcrib- 
ing  witnesses.  If  the  peraon  who  subscribes  as  a  witness  ia 
competent  for  that  parpose,  he  is  a  fit  person  to  write  the  tes- 
tator's name  at  his  request.  (Smith  v.  ffarrit,  1  Bob.  £c.  263; 
JSobins  V,  Coryell,  27  Barb.  556.)  The  evidence  addnced  also 
shows  that  the  testator  expressly  acknowledged,  in  the  pres- 
ence of  the  subscribing  witnesses,  the  execotion  of  the  will,  and 
this  is  an  adoption  of  the  act  of  the  person  who  signed  for  him. 
{Hayttes  v.  HayneSy  1  Am.  Prob.  Eep.  263 ;  Turner  v.  Cook, 
36  Ind.  129.) 

The  attestation  is  sufficient  in  form.  No  precise  form  is 
required.  It  will  be  sufficient  if  that  adopted  shows  that  the 
testator's  signature  was  affixed  in  the  presence  of  the  witnesses. 
Thei:e  are,  indeed,  many  cases  liolding  that  no  attestation  clause 
is  necessary.  (3  Jarman's  Wills,  5th  Am.  ed.,  p.  763,  authorities 
in  note.) 

The  proponent  of  a  will  is  not  bound  to  prove,  in  the  first 
instance,  that  the  eut^cribing  witnesses  were  competent.  The 
presumption  is  in  favor  of  their  competency,  and  this  prevails 
nntil  overcome  by  evidence  or  countervailing  presumptions. 

It  is  not  necessary  to  prove  a  formal  request  to  the  wit- 
nesses.   It  is  enongh  to  show  that  the  wiU  was  subscribed  to  aa 
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BQch  by  the  testator  in  their  presence,  and  by  them  as  witneBsea 
ID  the  consciouB  presence  of  the  testator.  {Matter  of  the  WiU 
of  All^n,  1  Am.  Prob.  R.  580.  See  also  anthorities  cited  in 
note  to  MandeviUe  v.  Parker,  1  Am.  Frob.  E.  106 ;  Turner 
V.  Cook,  36  Ind.  129 ;  JBrmon  v.  MoAliater,  34  Ind.  375 ;  Mc- 
Elfreah  v.  Ovard,  32  Ind.  408 ;  Cheatham  v.  Hatchery  32  Am. 
E.  650.) 

Proof  of  the  gennineneBs  of  the  signatures  of  the  attesting 
witneeeee  was  properly  made  by  proving  their  handwriting.  It 
may  be  inferred  from  evidence  of  handwritiDg,  that  signatnree 
are  genaine.  A  party  who  shows  that  a  name  is  in  the  hand- 
writing of  the  person  whose  signature  is  in  qnestion,  has  a  right, 
in  the  absence  of  anything  to  the  contrary,  to  have  an  infer- 
ence of  its  gennineneas  made  in  his  favor.  Nothing  being 
shown  to  the  contrary,  it  was  proper  to  infer  from  evidence 
that  the  aignatnree  were  in  the  handwriting  of  the  persons 
whose  names  were  annexed  as  subscribing  witnessee,  that  the 
signatures  were  written  by  them.  Bnt,  if  this  was  not  so,  the 
affidavit  of  one  of  the  witnesses  shows  that  the  subscribing 
witneBsee  affixed  their  signatures  in  her  presence,  as  well  as  in 
that  of  the  testator,  so  that  there  can  be  no  donbt  as  to  the  gen- 
ninenees  of  their  signatures. 

Judge  Eedfield  says  that  "  The  general  mle  is  that  the 
capacity  to  execute  wills  extends  to  ^I,"  (1  Eedf.  Wills,  8.) 
In  Sloan  v.  Mamoall,  2  Green's  Ch.  (N.  J.)  563,  it  was  said,  that 
it  ifl  a  "fixed  principle  that  whenever  the  formal  execution  of 
a  will  is  duly  proved,  he  who  wishes  to  impeach  it  on  the 
ground  of  incompetency,  must  support  by  proof  the  allegation 
he  makes,  and  thereby  overcome  the  presumption  which  the 
law  raises  of  the  sanity  of  the  testator."  {Rush  v.  Megee,  86 
Ind.  69 ;  Banker  v.  Batiks,  63  N.  T.  409 ;  Bawter  v.  AUott, 
7  Oray^  71.)  The  appellant  contends  that  oar  statute  requires 
that  affirmative  evidence  of  testamentary  capacity  must  be  ad- 
duced before  the  will  can  be  admitted  to  probate.  The  basis 
of  this  contention  is  supplied  by  section  30  of  the  act  conceni- 
ing  wills,  which  reads  thus:  "If  it  shall  appear  from  the  proof 
taken,  that  the  will  was  dnly  executed,  the  testator  at  the  time 
of  executing  the  same  competent  to  devise  his  property,  and 
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not  under  coercioD,  such  testimony  shall  be  written  down,  sob- 
scribed  by  the  witnesB  examined,  and  attested  by  said  clerk 
with  his  signature  and  seal  of  office ;  and  the  will,  with  such 
tdstimouT  and  attestation,  shall  be  recorded  by  such  clerk  in  a 
book  kept  for  that  purpose,  and  certified  by  him  to  be  a  com- 
plete record."  This  section  is  to  be  taken  in  connection  with 
other  provisions  of  the  same  act,  and,  when  so  taken,  cannot  be 
coustraed  to  overturn  settled  roles  of  evidence,  and  to  require 
a  proponent  to  show,  not  only  testamentary  capacity,  but  also 
freedom  from  restraint.  We  think  the  natural  presumption  of 
competency  must  prevail,  unless  something  countervailing  it 
appears.  In  the  statute  defining  mnrder,  the  provision  express- 
ly refers  to  persons  of  sound  mind,  and  yet  the  conrts  have  uni- 
versally held  that  sanity  is  to  be  presumed  until  the  contrary  is 
made  to  appear.  The  proof  of  the  formal  execution  of  the  will, 
together  with  the  contents  of  the  will  itself,  may  well  be  held  to 
supply  grounds  for  inferring  the  competency  of  the  testator. 
We  cannot  believe  that  the  Legislature  ever  intended  that  the 
proponent  of  a  will  should,  in  the  first  instance,  prove  sanity 
and  freedom  from  coercion.  The  language  of  section  27  of  the 
statute  lends  strong  confirmation  to  this  view.  It  is  there  pro- 
vided :  "  Before  a  written  will  shall  be  admitted  to  probate  or 
letters  testamentary,  or  administration  with  the  will  annexed, 
shall  be  granted  thereon,  such  will  shall  be  proven  by  one  or 
more  of  the  Bubscribing  witnesses,  or  if  they  be  dead,  out  of 
the  State,  or  have  become  incompetent  from  any  cause  since  at- 
testing such  will,  then  by  proof  of  the  handwriting  of  the  tes- 
tator, or  of  the  sobscribing  witnesses  thereto."  This  con- 
templates no  more  than  due  proof  of  the  formal  execution 
of  the  will,  and  clearly  nleans  diat  when  such  proof  is  made, 
the  will  shall  be  admitted  to  probate.  It  certainly  does  not 
mean  that  in  advance  of  any  imputation  of  want  of  capacity,  or 
of  a  showing  of  the  presence  of  duress  or  undne  influence,  the 
proponent  shall  give  evidence  of  sanity  and  liberty  of  action. 

We  are  not  called  npon  to  decide  what  the  role  would  be 
in  case  of  an  objection  interposed  before  the  admission  to  pro- 
bate. If  the  objection  had  been  made  before  probate,  there 
would  be  much  more  force  in  the  position,  that  the  proponent 
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must  prove  teBtamentary  capacity  and  the  absence  of  coercion. 
Bat  upon  thie  point  there  is  great  diversity  of  opinion  ;  the 
weif^ht  of  authority  seems  to  be  that  even  in  sach  cases  the 
proponent  is  not  bound,  in  the  first  instance,  to  give  evidence 
of  capacity  and  freedom  from  restraint. 

Where,  as  in  the  case  before  ns,  the  will  has  been  admitted 
to  probate,  is  reasonable  on  its  face,  and  its  execution  nnat-' 
tended  by  saspicioas  circumstances,  some  evidence  of  want  of 
capacity  and  of  the  presence  of  frand  or  coercion  must  be  given 
by  the  party  who  attacks  the  will,  before  the  party  who  pro- 
pounds the  will  can  be  called  upon  to  prove,  what  the  law  pre- 
sumes, the  presence  of  capacity  and  the  absence  of  fraud.  It 
would  be  an  unnatural  and  strained  perversion  of  the  mles  of 
logic  to  bold  that  a  party  must,  where  nothing  is  shown  in  op- 
position, proceed  to  establish  what  the  law  presumes ;  where 
the  ultimate  burden  shall  rest  ia  another  qneetion. 

The  thirty-ninth  section  of  the  statute,  pving  the  right  to 
contest  wills  which  have  been  admitted  to  probate,  very  clearly 
casts  upon  the  complainants  the  burden  of  giving  some  evi< 
dence  of  coercion  or  incapacity  before  the  party  supporting  the 
will  can  be  required  to  give  evidence  of  capacity  and  freedom 
from  undue  influence.  This  case  is  governed  by  that  section, 
for  it  is  an  action  brought  to  overthrow  a  will  already  admitted 
to  probate. 

The  proponents  proved  the  handwriting  of  the  attesting 
witnesses,  and  this  was  sufficient  under  the  provisions  of  the 
statute  already  quoted.  The  evidence  did  much  more  than 
this,  for  it  directly  proved  that  the  wltnesees  sabscnbed  their 
names  to  the  paper  in  the  presence  of  the  testator.  The  affida- 
vit of  Salome  Konts  shows  the  actual  signing  by  the  witnesses 
of  their  names,  and  shows  also  that  one  of  them,  at  the  time, 
signed  the  testator's  name  purauant  to  his  request.  The  evi- 
dence upon  this  point  could  not  well  be  stronger. 

The  statute  makes  express  provision  for  proving  the  execu- 
tion of  wills  where  the  witnesses  are  dead,  or  out  of  the  State. 
The  evidence  brings  the  case  fully  within  the  provisions  of 
the  statute.  It  is  clearly  shown  that  one  of  the  subscribing 
witnesses  was  dead,  and  that  the  other  was  out  of  the  State 
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aud  could  Dot  be  foand.  This  waa  «nply  safficient  to  per- 
mit the  introduction  of  evidence  of  the  haDdwritiog  of  the 
-witnesses. 

We  have  considered  all  the  queetiooB  which  can  properly 
arise  nnder  the  allegations  of  the  complaint,  and  find  no  error 
in  the  record. 

The  complaint  is  in  many  respects  subject  to  criticiflaL 
The  general  allegation,  that  "  the  will  has  been  admitted  to 
probate  nnlawfnlly  and  without  sn£Scient  proof,"  ia  too  vagae 
and  oncertain.  The  defects  in  the  proof,  or  the  facts  making 
the  "probate  nnlawfnl,"  sbonld  be  stated.  Mere  conclnaiona, 
each  as  that  stated,  are  not  sufficient ;  there  should  be  all^;a- 
tions  of  substantive  facts. 

Judgment  affirmed. 

Petition  for  a  rehearing  overmled. 

See  Haynee  v.  Haynea,  t  Am.  Prob.  R.  %6S;  Batate  of  Toomee,  Id.  STB. 


Bat  vs.  U oGinnib. 

[81  IntUua,  101.] 

Loan  to  odabdias  on  void  mobtoaoic  of  nrPANr's  sku. 

XBTATB. 

Monty  Ioui«d  to  a  guardian  apon  a  void  mortgage  of  the  infanf  ■  realty,  exacntad 
nnder  an  order  of  eonrt,  eontUlntoa  a  daim  against  tba  eataU  in  favor  of  tbt 

Fbom  the  Marion  Circuit  Court. 

W.  Wallace  and  L.  WaUaee,  for  appellant. 

B.  DaUey  and  W.  N.  PickeriU,  for  apjwllees. 

BisT,  C.    The  appellant,  as  receiver  of  the  IndianapoUi 
Savings  Bank,  brought  this  action  against  the  appelleea.    la 
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the  second  paragraph  of  the  complaint,  it  was  substantiallj 
averred  that  George  F.  McGinnis  had  been  doly  appointed 
the  guardian  of  Lillie  Galloway,  and,  on  the  2Sth  day  of  No- 
vember, 1876,  a«  such  guardian,  he  made  his  report  to  the  Cir- 
cuit Court  of  said  couoty,  showing  that  hie  ward's  estate  was 
indebted  in  the  sam  of  $939  62,  and  that  $369  US  of  anch  sum 
was  due  for  taxes,  tax  sales  and  street  improvements,  which 
were  liens  upon  real  estate  owned  by  hie  ward ;  that  at  the 
same  time  he  filed  bis  petition,  showing  that  bis  ward  had  no 
means  with  which  to  pay  said  claims ;  that  it  was  for  the  best 
interest  of  his  ward's  estate  to  borrow  eafficient  money  with 
which  to  pay  said  claims,  and  to  secure  its  payment  by  execut- 
ing a  mortgage  upon  lot  one  (1)  in  square  eleven  (11),  in  In- 
dianapolis, Marion  cotmty,  Indiana,  then  and  now  owned  by 
said  ward ;  that  the  court,  being  of  opinion  that  it  would  ben- 
efit the  estate  of  said  ward  to  borrow  the  money,  aathorized 
and  directed  said  McGinnie,  as  guardian,  to  borrow  $400,  for  a 
period  not  exceeding  five  years,  at  not  more  than  ten  per  cent, 
interest,  and  to  secnre  its  repayment  by  executing  a  mortgage 
npon  said  lot ;  that  said  McGinnis,  after  procuring  said  order, 
applied  to  the  Savings  Bank,  a  corporation  existing  by  virtue 
of  the  laws  of  Indiana,  for  a  loan  of  said  sum,  which  sum  said 
bank  loaned  him,  and  took  from  him  a  note  for  the  same,  pay- 
able one  year  from  date,  with  interest  at  ten  per  cent,  and  five 
per  cent,  attorney's  fees,  and  also  a  mortgage  on  lot  one,  copies 
of  which  are  filed  with  the  complaint,  which  note  and  mort- 
gage were  made  by  said  guardian  to  secnre  said  loan,  and  tbe 
money  so  obtained  was  applied  by  said  guardian  in  payment  of 
said  claims,  all  of  which  greatly  benefited  the  estate  of  said' 
ward ;  that  said  note  is  due  and  unpaid,  and  that  said  guardian 
refuses  to  pay  the  same ;  that,  since  the  execution  of  sud  note, 
said  bank  has  gone  into  liquidation,  and  this  plaintiff  has  been 
dnly  appointed  receiver,  etc. ;  that  said  note  and  mortgage 
have  duly  come  into  his  hands  as  a  part  of  the  assets  of  said 
bank.  Prayer  that  the  claim  may  be  allowed  against  the  estate 
of  said  ward  and  the  guardian  be  directed  to  pay  it  out  of  the 
persona]  estate ;  that,  if  that  cannot  be  done,  the  guardian  be 
Vol.  m.— 11 
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ordered  to  file  his  petition  for  the  sale  of  some  of  the  real  es- 
tate of  the  ward  to  pay  the  claim. 

A  demurrer  by  McGinnis  as  guardian,  and  by  him  person- 
ally,  for  the  want  of  facts,  was  sustained  to  the  complaint.  A 
like  demurrer  by  Lillie  Galloway  was  also  sustained,  and  final 
judgment  rendered  for  the  appellees. 

These  rulings  present  the  only  qnestions  in  the  record. 

The  demurrer  by  Lillie  Galloway  was  properly  sustained, 
as  she  was  neither  a  proper  nor  a  necessary  party.  ( Vogel  t. 
Voglar,  78  Ind.  358.) 

'  No  personal  judgment  is  soaght  against  McGinnis,  and  for 
this  reason  the  ruling  upon  his  demorrer  becomes  immaterial. 

The  ruling  upon  the  demurrer  by  McGincis,  as  gnardian,  i» 
the  only  question  argued. 

The  appellee,  McGinnis,  insists  that  a  gnardian  has  no 
power  to  mortgage  the  real  estate  of  his  ward,  and  this  is  con- 
ceded by  appellant.  It  is  further  insisted,  that  as  the  note  is 
in  the  usual  form,  signed  "Geo.  F.  McGinnis,  guardian  of 
Lillie  Galloway,"  it  does  not  bind  the  ward's  estate,  and  in  sup- 
port of  this  position,  the  cases  of  Hays  v.  Crutcher,  &4  Ind. 
260 ;  Hayes  t.  Maithewe,  63  Ind.  412 ;  and  Ilayet  v.  BrtAaTcer^ 
6K  Ind.  27,  are  relied  upon.  These  oases  seem  to  support  the 
position  taken. 

The  appellant,  howerer,  insists  that  notwithstanding  the 
fact  that  the  court  may  have  had  no  authority  to  anthorize  the 
gnardian  to  mortgage  the  real  estate  of  his  ward,  yet  the  money 
furnished  by  the  appellant,  under  the  circumstances  stated  in 
the  complaint,  constitutes  a  claim  against  such  ward's  estate. 
Our  statute  does  not  expressly  authorize  a  guardian,  with  or 
without  an  order  of  court,  to  borrow  money  for  the  benefit  of 
his  ward's  estate,  and  if  such  power  is  possessed,  it  is  implied 
in  order  to  enable  him  to  dischai^  the  duties  imposed  upon 
him  by  the  statute. 

Section  9  of  "An  act  touching  the  relation  of  guardian  and 
ward  "  is  as  follows :  "  It  dial!  be  the  duty  of  eveiy  guardian 
of  any  minor ;  *  *  *  Second.  To  manage  the  estate  for 
the  best  interest  of  his  ward.    *    *    *    Fifth.  To  pay  all  juat 
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debts  due  from  such  ward,  out  of  the  estate  in  his  hands," 
etc. 

Unless  this  statute  confers  the  authority,  it  is  not  posseBsed. 
This  statute  imposes  the  duty  upon  the  guardiau  to  manage 
the  estate  for  the  best  interest  of  his  ward,  and  to  pa;  all  just 
debts  of  his  ward  out  of  her  estate  in  his  hands.  The  manner 
of  discharging  this  duty  depends  largely,  if  not  wholly,  upon 
the  condition  of  the  estate.  If  it  consists  of  money,  the  debts, 
if  any,  may  be  easily  paid,  and  the  estate  managed  without  diffi- 
culty ;  if  it  eonsists  of  realty,  it  may  or  it  may  not  be  neces^ 
sary  to  sell  it  in  order  to  pay  the  debts.  Whether  it  ehonld 
be  sold,  depends  upon  circumstances.  If  it  consists  of  produc- 
tive real  estate,  the  rente  of  which  will,  within  a  reasonable 
time,  enable  the  guardian  to  extinguish  the  debts,  a  sale  of  the 
property  at  its  full  value  to  pay  the  debts  might  not  be  advis- 
able ;  if  it  coneista  of  unproductive  real  estate,  that  probably 
could  not  be  sold  without  a  great  sacrifice,  and  the  incumbrance 
can  be  carried  at  a  reasonable  rate  of  interest  until  such  time 
as  an  advantageous  sale  can  be  made,  or  the  incumbrance  other- 
wise removed,  it  would  seem  that  the  duty  imposed  by  the 
statute  would  authorize,  if  not  require,  the  guardian  to  thus 
manage  the  estate.  Otherwise,  the  very  rales  of  law,  adopted 
for  the  pDOtection  of  such  estates,  would  operate  to  destroy 
them,  as  the  person  appointed  to  manage  them  is  powerless  to 
do  so,  at  the  very  time  when  management  is  most  needed. 
Suppose  the  incumbrance  had  been  a  mortgage,  drawing  the 
highest  rate  of  interest  aUowed  by  law,  and  the  guardian,  under 
the  order  of  ihe  court,  had  carried  it  by  paying  the  interest 
from  time  to  time,  would  it  be  contended  that  such  payments 
do  not  constitute  proper  charges  against  the  ward's  estate!  If 
the  guardian,  instead  of  carrying  the  supposed  incumbrance, 
had  paid  it  under  the  order  of  the  court,  in  order  to  protect  the 
interests  of  his  ward,  would  he  not  be  allowed  the  amount  so 
paid,  with  interest,  as  a  charge  against  the  ward's  estate  i  We 
have  no  doubt  of  it,  and  we  think  that  the  appellant,  having 
furnished  the  money  at  the  instance  of  the  guardian,  under  the 
order  of  the  coart,  and  the  same  having  been  applied  in  pay- 


3vGooglc 


164  AHEB]CAK  PROBATE  REPORTS. 

ment  of  the  claimE  against  the  ward's  estate,  is  entitled  to  re- 
cover the  same  from  snch  estate. 

For  these  reasons,  we  think  the  cotirt  erred  in  eastaining 
the  demurrer  of  the  gaardian,  and  for  this  error  the  judgment 
should  be  reversed. 


Lofton  vs.  Moose. 

[83   IndiuiB,    lis.] 


£»FOBCINa  LKOACT  AGAINST  LAND  AND  DEVIBEB  BKFOBE  BZHATtBT- 

raO    PBBBOMALTT. 

A  l^KC;  chiTged  ua  t««tMor's  re»l  eitate  uid  tino  directed  to  b«  p«id  hy  tlw 
widov  out  of  property  devised  to  ber  for  life,  ooDuetiDg  of  reoLHy  and  aO 
teelator't  peraonalty,  may  be  enforced  agaiiut  the  real  eetate,  and  aa  a  panooal 
eklm  agaiDit  a  devisee,  entaring  npon  the  land  charged,  without  reaoiting  to 
or  eihauitlng  the  penonal  eetata  rem^oing;  at  the  widow'e  death. 

FsDM  the  Washiuf^Q  Circuit  Coart. 

D.  M.  Algpa^h  and  ■/.  C.  Lawler,  for  appellant. 

A.  B.  CoUin9,  for  appellee. 

Howe,  J.  In  his  complunt  in  this  case,  the  appellee,  Hoora 
b;  William  Knowles,  bis  next  friend,  alleged  in  substance 
that  he,  William  H.  Moore,  was  the  grandson  of  one,  Simeon 
Lofton,  who  died  testate  in  April,  1877,  in  Washington 
county,  Indiana ;  that  he,  the  said  Simeon  Lofton,  died  the 
ovner  and  seized  in  fee  simple  of  certain  real  estate  in  said 
connty,  particalarly  described ;  that  the  said  Simeon  Lofton, 
by  his  last  will,  which  was  duly  probated  on  the  28th  day  of 
April,  1877,  in  ttie  clerk's  office  of  said  county,  devised 
his  said  real  estate  to  his  wife,  Matilda  Lofton,  for  and  dnr- 
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ing  her  natural  life,  without  any  incumbrance  whatever,  and, 
at  her  death,  to  the  appellant,  Alexander  Lofton,  in  fee  aim- 
pie;  that,  by  the  terms  of  his  will,  a  legacy  of  three  hundred 
dollara  was  bequeathed  by  the  testator  to  the  appellee,  Wil- 
liam H.  Moore,  payable  to  him  when  he  became  twenty  years 
of  age,  and  made  by  the  will  a  lien  upon  all  said  real  estate ; 
that,  after  th^  testator's  death,  the  said  Matilda  Lofton  took 
possession  of  said  real  estate  and  held  the  same  during  her 
life,  that  she  departed  thig  life,  withont  having  remarried,  in 
March,  1880,  and  the  said  real  estate  became  the  property 
of  the  appellant  and  he  accepted  the  provisions  of  said  will  and 
took  possession  of  said  real  estate  as  the  owner  thereof,  sub- 
ject to  the  legacy  of  the  appellee,  Moore ;  that  the  appellee 
became  twenty  years  of  age  on  the  15th  day  of  January,  1880, 
and  he  had  demanded  payment  of  said  sum  of  three  hundred 
dollars  from  the  appellant,  who  had  refused  to  pay  the  same. 
Wherefore  the  appellee  demanded  judgment  fc4  $350,  and  for 
the  foreclosure  of  said  lien,  etc. 

The  cause  was  put  at  issue  and  tried  by  the  court ;  and  a 
finding  was  made  for  the  appellee,  and  over  the  appellant's 
motion  for  a  new  trial,  and  his  exception  saved,  judgment  was 
rendered  for  the  appellee,  as  prayed  for  in  his  complaint. 

In  this  court,  the  overruling  of  his  motion  for  a  new  trial 
is  the  only  error  aa^igusd  by  the  appellant.  The  only  causes 
for  such  new  trial,  assigned  in  the  motion  therefor,  were,  that 
the  finding  of  the  court  was  not  sustained  by  sufficient  evi- 
dence, and  that  it  was  contrary  to  law. 

Before  considering  any  of  the  questions  arising  under  the 
error  assigned  by  appellant,  it  is  proper  that  we  should  dispose 
of  a  point  made  in  argument  by  appellee's  counsel.  It  is  earn- 
estly insisted  by  appellee's  counsel,  that  the  record  of  this 
canse  shows  that  it  was  an  agreed  case,  under  the  provisions  of 
section  386  of  the  civil  code  of  1852.  In  an  agreed  ease,  no 
motion  for  a  new  trial  is  necessary,  but  the  party  aggrieved 
must  except  to  the  decision  of  the  trial  court,  upon  the  agreed 
statement  of  facts,  and  unless  the  record  shows  that  an  ex- 
ception was  taken  to  the  decision  at  the  proper  time,  it  will 
present  no  question  for  the  decision  of  this  court.     This  point 
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is  settled  by  the  decisioue  of  this  court.  {Ftsher  v.  Purdue, 
48  Ind.  323  ;  Manchetter  v.  Dodge,  57  Ind.  584.) 

The  record  of  this  cause  fails  to  show  that  tlie  appellant 
BBved  an  exception  to  the  decisiou  of  the  court  upon  the  agreed 
Btatement  of  facte,  and  if  this  case  could  be  regarded  as  an 
agreed  case,  nnder  the  code,  we  woold  be  boond  to  hold  that 
the  appellee's  point  was  well  taken,  and  that  no  qnestion  had 
been  properly  saved  in  the  record  for  the  decision  of  this 
court ;  bnt  we  cannot  regard  the  case  at  bar  as,  in  any  proper 
senee,  an  agreed  case,  within  the  meaniog  of  the  code.  The 
record  shows  tliat  the  case  was  put  at  issue  in  the  ordinary 
mode,  by  answera  to  the  complaint  and  by  a  reply  to  the 
special  answer.  These  issues  were,  "  by  consent  of  parties,  set 
down  for  trial  by  the  conrt,  without  the  intervention  of  a 
jury."  The  bill  of  exceptions  shows,  and  it  appears  nowhere 
else  in  the  record,  that  the  cause  was  tried  by  the  oonrt  upon 
hh  agreed  statement  of  facts,  to  which  was  appended  an  affida- 
vit of  one  of  the  attorneys  in  the  cnse,  to  the  effect  that  the 
controversy  was  real,  and  the  proceedings  in  good  faith  to  de- 
termine the  rights  of  the  parties.  It  is  very  clear,  however,  as 
it  seems  to  ns,  that  this  agreed  statement  of  facts  was  not  con- 
sidered by  either  of  the  parties  below,  or  by  the  trial  court, 
as  constituting  an  agreed  case,  within  the  meaning  of  the 
code.  The  agreed  statement  of  facts  was  intended  to  be  used, 
and  was  used,  on  the  trial  merely  as  the  evidence  in  the  case. 
So  the  conrt  certified  in  the  bill  of  exceptions,  after  setting 
ont  therein  the  agreed  statement  of  facts,  that  "  this  was  all 
the  evidence  given  in  the  caa^e."  It  was  competent  for  the 
parties,  after  issue  joined,  instead  of  introducing  evidence  on 
the  trial,  to  agree  in  writing  upon  the  facts  which  the  evi- 
dence would  establish,  and  this  is  all,  we  think,  that  the  parties 
intended  to  do,  or  did,  in  the  case  at  bar.  In  sncb  a  case,  a 
motion  for  a  new  trial  is  necessary,  and  the  agreed  statement 
of  facts  must  be  made  a  part  of  the  record,  either  by  a  bill  of 
exceptions  or  by  an  order  of  the  conrt. 

It  isoecesEary  to  the  proper  presentation  of  the  questions 
arising  under  the  alleged  error  of  the  court,  in  overruling  the 
appeUant's^motion  for  a  new  trial,  that  we  should  pve  the  sub- 
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stance,  at  least,  of  the  agreed  statement  of  facts,  which  we 
BOW  do  accordingly  ; 

"  The  partiea  to  this  caoBe  admit  that  the  plaintiff,  William 
H.  Moore,  is  the  grandson  of  Simeon  Lofton,  deceased,  who 
died  testate  at  Washington  connty,  Indiana,  in  April,  1877, 
and  was  at  the  time  of  his  deatli  the  owner  of  the  real  estate 
described  in  the  complaint  in  this  action ;  that  said  Simeon 
Lofton  left  a  will,  which  was  duly  probated  on  the  28th  day  of 
April,  1877,  in  the  clerk's  office  of  said  coanty,  and  was  in  the 
words  and  figures  following,  to  wit : 

"  '  I,  Simeon  Lofton,  of  Waehingtoa  county,  and  State  of 
Indiana,  being  of  sonnd  mind  and  memory,  do  make  and  pab- 
lish  this,  my  last  will  and  testament:  Item  1.  I  will  and  be- 
queath to  my  grandchild,  Anna  L.  Moore,  the  sum  of  three  hun- 
dred dollars,  to  be  paid  to  her  when  she  may  become  eighteen 
years  of  age  ;  and  I  further  will  and  beqaeath  unto  my  grand- 
child, William  H,  Moore,  tbr^e  hundred  dollars,  to  be  paid  to 
him  when  he  shall  become  twenty  years  old ;  to  be  paid  to 
them  by  ray  widow,  Matilda  Lofton,  out  of  the  property  that 
I  herein  will  to  her ;  and  in  case  either  one  of  said  grandchil- 
dren should  depart  this  life  before  they  arrive  at  the  age  here- 
in named  to  receive  said  legacy,  then  and  in  that  case  the  sur- 
viving grandchild  shall  receive  the  deceased  child's  portion  or 
legacy.'  "  (Item  2  has  no  bearing  on  this  case  and  is  omitted.) 
" '  Item  3.  I  will  and  bequeath  unto  my  wife,  Matilda  Lofton, 
all  of  my  personal  property  of  every  description,  not  hereto- 
fore otherwise  disposed  of.  And  I  further  will  and  bejneath 
onto  her,  my  said  wife,  all  of  the  real  estate  that  I  may  own  at 
the  time  of  my  death,  to  hold,  enjoy,  have,  control  and  use, 
without  any  incumbrance  whatever,  during  her  natural  life,  or 
until  she  may  marry,  and  that  she  shall  pay  all  of  my  just 
debts  and  funeral  expenses,  and  the  legacies  to  Anna  L.  Moore 
and  William  H.  Moore,  of  three  hundred  dollars  each,  aa  set 
forth  in  item  1st  of  this  will. 

" '  Item  4.  I  will  and  bequeath  that,  at  the  death  of  my 
wife,  Matilda  Lofton,  or  of  her  marrying,  then  and  in  that  case, 
or  in  either  of  those  cases,  I  will  and  bequeath  that  my  son, 
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AlexaDder  Lofton,  have  all  the  real  estate  that  1  hold,  of  every 
deecription,  to  him  and  his  heirs  forever,  ia  fee  Bimple. 

"  '  Item  fi.  I  will  and  beqaeath  farther,  that  all  of  the  real 
estate  herein  willed  to  my  widow,  Matilda  Lofton,  I  now  folly- 
biad  for  the  payment  of  the  legaciee  of  Anna  L.  Moore  and 
William  H.  Moore,  to  the  amount  of  three  handred  dollare 
each,  and  that  said  legacies  are  liens  on  all  the  real  estate  that 
1  own.     Said  legacies  are  set  oat  in  item  lat  of  this  will. 

"  '  Given  under  my  hand,  the  4th  day  of  October,  1872. 
(Signed,)    "  '  Sdieoh  Loftoh.'  " 

(The  attestation  uid  certificate  of  probate  of  this  will  are 
not  material,  and  are  omitted.) 

"  That  the  plaintiff  is  the  same  William  H.  Moore  named 
in  said  will ;  that  Matilda  Lofton  was  the  wife  of  said  Simeon 
Lofton,  and  scrriTed  him,  and  afterwards,  in  March,  1880, 
while  yet  the  widow  of  said  Simeon,  she  died  intestate  ;  that, 
after  the  death  of  said  Simeon,  the  said  Matilda  took  possee- 
aion  of  the  real  estate  described  in  the  complaint,  and,  also, 
of  over  (5,000  worth  of  personal  property  bequeathed  to  her 
by  said  will ;  that,  upon  her  death,  the  said  Alexander  Lofton  ' 
accepted  the  real  estate  named  in  the  complaint,  as  legatee 
under  the  will  of  said  Simeon,  deceased,  and  took  and  stiD 
retains  posseeeion  thereof,  by  virtue  of  said  will ;  that  said 
William  H.  Moore  became  twenty  years  of  age  on  the  16th 
day  of  January,  1880,  and  has,  since  that  time,  and  before  the 
commencement  of  this  action,  demanded  of  said  Alexander 
Lofton  said  |300  bequeathed  to  him  by  said  will,  and  that  said 
Alexander  refused  to  pay  the  same  ;  that  personal  property  of 
the  value  of  $5,000,  was  delivered  to  said  Matilda  Lofton,  by 
the  administrator  with  the  will  annexed,  of  the  estate  of  said 
Simeon  Lofton,  deceased,  and  that  she  took  and  kept  posaes- 
eion  thereof,  by  virtue  of  said  wilt,  during  her  life ;  that  since 
her  death,  one  flooker  Hancock  has  been  duly  appointed  and 
confirmed  administrator  of  the  estate  of  said  Matilda,  and  ia 
now  such  administrator,  and  has  under  his  control,  and  in  his 
possession,  property  belonging  to  her  estate,  and  derived  from 
the  estate  of  said  Simeon  Lofton,  and  by  virtue  of  his  said 
will,  personal  property  of  the   value  of  $5,000;  that  ample 
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meaoB  beloti^Dg  to  the  estate  of  said  Matilda  Lofton,  and 
which  came  to  her  by  viitae  of  said  will,  are  Btitl  in  the  hands 
of  eaid  admiDistrator  to  pay  all  claime  againet  her  said  estate, 
inclnding  the  plaintifTs  claim  for  (SOO ;  and  that  the  plaintiff 
has  made  do  effort  tq  collect  the  said  $300  eaed  for,  from  the 
said  Matilda  Lofton  in  her  lifetime,  oor  from  her  administra- 
tor since  her  death,  uor  from  the  administrator  of  Simoon 
Lofton's  estate ;  that  the  defendant  is  the  same  Alexander 
Lofton  named  in  the  will  of  said  Simeon  Lofton ;  that  the 
foregoing  statement  contains  all  the  facts  on  both  sides  of  the 
case,  and  it  is  agreed  they  are  all  true." 

Upon  the  foregoing  statement  of  the  facts  of  this  case,  as 
agreed  to  by  the  parties,  we  are  of  the  opinion  that  the  find- 
ing of  the  trial  court  was  clearly  right,  and,  of  conrse,  that  the 
court  committed  no  error  in  overmling  the  appellant's  motion 
for  a  sew  trial.  The  proper  decision  of  the  caoso  depended  up- 
on the  constraction  to  be  given  to  the  provisions  of  the  last  will 
of  Simeon  Lofton,  deceased.  In  the  constmction  of  the  will, 
it  was  the  duty  of  the  court  to  ascertain  and  carry  into  effect, 
if  possible,  the  intention  of  the  testator  in  regard  to  the  mat- 
ter under  consideration.  This  intention  was  to  be  ascertained, 
not  from  any  single  item  or  clause,  but  from  all  the  provisions 
of  the  will  having  reference  to  the  subject  of  the  inquiry. 
{Kelly  V.  Stimon,  8  Blaekf.  387 ;  Craig  v.  Seen«t,  54  Ind. 
419;  Fraim  v.  MillUon,  59  Ind.  123;  Tyner  v.  Eeeoe,  70 
Ind.  432.) 

It  is  very  dear,  we  think,  that  the  testator,  Simeon  Lofton, 
intended  to  secure  the  payment  of  his  legacy  to  the  appellee, 
William  H.  Moore,  at  his  arrival  at  the  age  of  twenty  years, 
by  making  it  a  lien  on  all  his  real  estate  and  fnlly  binding  the 
same  for  snch  payment,  as  he  did  in  direct  terms  in  the  fifth 
item  of  his  will.  It  is  true,  that  the  testator  in  the  previous 
items  of  his  will,  had  directed  that  bis  widow,  Matilda  Lofton, 
should  pay  the  legacy  to  the  appellee  out  of  the  property  he 
willed  to  her.  But,  as  if  anticipating  that  bis  widow  might  die 
before  the  payment  of  his  legacy  to  the  appellee,  the  testator, 
in  the  last  item  of  his  will,  bound  all  his  real  estate  for  the 
payment  of  snob  legacy,  and  expressly  declared  that  this  leg- 
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acy  was  a  lien  on  all  the  real  estate  be  owned.  These  pro- 
Tisions  of  the  will  cannot  be  misunderstood.  In  legal  effect, 
they  bonnd  all  the  real  estate  referred  to  for  the  payment  of 
the  appellee's  legacy,  as  fully  as  if  the  testator  had,  in  his  life- 
time, voluntarily  mortgaged  auch  real  estate  to  the  appellee  to 
secure  such  payment.  In  either  case  the  legacy  is  or  wonld  be  a 
spesific  lien  on  the  real  estate,  and  may  be  enforced  against  the 
real  estate  withont  resort  tirst  had  to  the  personal  estate  of  the 
testator  or  of  the  deceased  mortgagor.  It  is  well  settled  that  a 
devisee  of  real  estate,  who  has  accepted  the  devised  estate,  is 
personally  liable  for  the  payment  of  the  legacies  given  by  the 
will,  bat  this  personal  liability  will  not  discharge  the  real 
«state  from  the  lien  of  the  legacies  thereon,  where,  by  the 
terms  of  the  will,  such  real  estate  is  bound  for  the  payment  of 
each  legacies.  {lAndaey  v.  Lindaey,  45  Ind.  552,  and  cases 
cited.) 

It  would  seem,  therefore,  ander  the  agreed  facts  of  this 
case,  that  not  only  was  the  real  estate,  described  in  the  com- 
plaint, bound  for  the  payment  of  the  appellee's  legacy  when  it 
became  due,  bnt  that  the  appellant,  by  his  acceptance  of  the 
devised  real  estate,  charged,  as  it  was  by  the  will,  with  the 
payment  of  such  legacy,  became  and  was  personally  liable  to 
the  appellee  for  the  amount  of  his  legacy.  It  is  claimed,  how- 
ever, by  the  appellant's  counsel,  as  we  understand  their  ai^n- 
ment,  that,  although  the  real  estate  may  be  liable  ultimately 
for  the  payment  of  appellee's  legacy,  yet  the  real  estate  can- 
not be  resorted  to  for  such  payment,  in  the  first  instance,  nor 
until  the  personal  estate,  derived  by  the  widow,  Matilda  Lof- 
ton, from  the  testator,  and  owned  and  possessed  by  Ler  at  the 
time  of  her  death,  has  been  first  exhausted.  We  do  not  think 
so.  The  rights  of  the  appellee  against  the  real  estate,  under 
the  agreed  facte  of  the  case,  do  not  differ  in  principle,  as  it 
seems  to  us,  from  the  rights  of  the  mortgagee  of  real  estate 
against  the  deceased  mortgagor  having  personal  estate  to  be 
administered.  In  such  a  case,  the  law  makes  the  mortgagee 
a  preferred  creditor  of  the  mortgagor,  and  his  debt  a  preferred 
debt,  having  a  priority  over  the  general  creditors  of  such  de- 
ceased mortgagor.     Yet  the  mortgagee  is  not  required  to  file 
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his  mortgaged  debt  agaiDst  the  estate  of  the  deceased  mort- 
gagor, or  to  await  the  settlement  and  distribution  of  the  per- 
Bonal  estate  ;  but  he  maj  proceed  at  once  when  his  mortgage 
debt  or  any  part  thereof  ie  due,  to  the  foreclosure  of  his  mort- 
gage and  the  sale  of  the  mortgaged  real  estate.  {Cole  v.  Mo- 
MiokU,  30  Ind.  94;  McCallam  v.  Pleaaanta,  67  lad.  642.) 

So,  we  think,  in  the  case  now  before  ns,  as  the  payment  of 
the  appellee's  legacy  was,  by  the  terms  of  the  will,  secured  as 
a  specific  lien  upon  all  of  the  testator's  real  estate,  we  are  of  the 
opinion  that  after  the  non-payment  of  his  legacy  by  the  appel- 
lant who  had  become  personally  liable  therefor,  the  appellee 
might  lawfully  proceed,  at  once  and  in  the  first  instance,  to 
collect  his  legacy  by  enforcing  the  lien  thereof  on  the  devised 
real  estate. 

We  have  found  no  error  in  the  record  of  this  canse. 

The  judgment  is  affirmed,  with  costs. 


Pratt  vs.  McOurb. 

[\1  South  Carolin*,  428.] 

"  LbgACT  "    IS   STATUTE   DOES   MOT   INCLDDE   DEVISE   OF    LAND. 

Tbe  word  "  legacj' "  ased  in  tha  itetats  proriding  tbit"ifany  child  ahauld  die, 
la  ths  lifetime  of  tha  father  or  mother,  havipg  Inae,  any  l^ac;  given  in  tha 
lut  will  of  encb  fkther  or  mother  riitll  go  to  snch  iMue,"  does  not  inclnde  a 
deriae  of  Und. 

Appeal  from  the  Fonrth  Circuit. 
The  facts  appear  in  the  opinion. 

If^oble  <&  Noble,  for  appellants. 

Parker  &  McQowon,  L.  W.  Perrin,  opposed. 

HnDflON,  J.  In  1872,  John  L.  Ellis,  late  of  the  county  of 
Abbeville,  made  and  executed  his  last  will  and  testament,  and 
.in  1879  departed  this  life,  leaving  the  same  unrevoked. 
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He  left  earviviiig  him  five  children,  who  are  the  first-nained 
phtintifie,  sod  six  grandchildren,  three  of  whom,  children  of  a 
deceased  daughter,  Eliza  UoDaniel,  are  also  plaintiffs,  and 
three  others,  children  of  a  deceased  son,  John  K.  Ellis,  are  de- 
■  fendants,  joined  with  Robert  Pratt,  who  is  the  boIc  execntor 
of  the  said  will.  He  left  no  widow.  The  chief  object  of  the 
testator's  bounty  was  his  son,  John  Robert  Ellis,  to  whom,  in 
the  first  clause  of  bis  will,  he  gave  his  entire  real  estate,  con- 
sisting of  a  tract  of  six  hundred  and  ninetj-three  acres  of  land, 
and  also,  with  slight  exception,  all  his  personal  property,  con- 
sisting of  his  honsehold  and  kitchen  furniture  and  live  stock 
of  all  kinds.  To  each  of  his  daughters  he  gave  thirty  dollars ; 
to  the  children  of  Eliza  UcDaniel,  deceased,  thirty  dollars  be- 
twixt them,  and  to  his  grandson,  Robert  N.  Pratt,  a  watch. 
After  the  making  of  this  will,  bnt  before  the  death  of  the  tes- 
tator, his  said  son,  John  R.  Ellis,  to  wit,  in  1873,  departed  this 
life,  leaving  a  widow,  Margaret  Ellis,  and  three  children,  Leo- 
nora McG-hee,  Clandia  Ellis,  and  John  R.  Ellis,  tlie  two  last 
being  minors. 

In  this  complaint,  which  seeks  a  partition  and  settlement  of 
the  estate  of  their  testator,  the  plaintiffs  claim  that  the  gift  of 
land  and  personalty  to  the  son,  John  R.  Ellis,  lapsed  by  reason 
of  his  having  predeceased  his  father,  and  because  he  had  been 
during  life  more  than  "equally  portioned"  with  the  other 
children ;  and  hence  they  pray  that  the  said  land  and  personal 
property  set  forth  in  the  devise  and  bequest  to  him,  may  be 
partitioned  among  the  heirs  at  law  of  John  L.  Ellis  as  intestate 
property.  This  claim  is  resisted  by  the  defendants,  ohildren 
of  John  K.  Ellis,  who  contend  that  their  father,  in  hia  lifetime, 
was  not  equally  portioned  with  the  other  children  of  John 
L.  Ellis,  and  that  the  gift  to  him  under  the  first  clause  of  the 
said  will  is  saved  from  lapsing  by  sec.  13,  chap.  Ixxxvi,  Gen- 
eral Stat.  444,  which  is  the  re-enactment  of  sec.  9,  act  of  1789, 
5  Stat.  107. 

The  original  section  reads  as  follows:  "That  if  any  child 
should  die  in  the  lifetime  of  the  father  or  mother, leaving  issue, 
any  legacy  given  in  the  last  will  of  sQch  father  or  mother  shall 
go  to  such  issue,  unless  snch  deceased  child  was  equally  poi^ 
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tioned  with  the  other  childreD,  bj  the  fatlier  or  mother  when 
living."  In  the  re-enactment  in  the  Revised  Statutes  this  lan- 
guage is  not  changed. 

The  circuit  judge  found  as  a  matter  of  fact,  that  Johu  It. 
Ellis  had  been,  while  living,  greatly  more  than  equally  por- 
tioned with  the  other  children  of  the  teetator,  John  L.  Ellis. 
He  further  held  that  the  term  "  legacy"  in  the  13th  sec.  afore- 
said cannot  he  construed  to  include  a  devise  of  realty,  but  must 
be  construed  lo  apply  only  to  a  gift  of  personalty,  according  to 
its  legal  technical  meaning.  Under  this  construction  of  the 
statute,  and  in  view  of  the  fact  that  John  Robert  Ellis  had  al- 
ready been  equally  portioned  with  the  other  children,  he  held 
that  the  entire  devise  and  bequest  to  him  in  the  first  clause  of 
the  will  lapsed  upon  his  predeceasing  his  father,  and  became, 
after  the  death  of  the  testator,  distributable  among  his  heirs  at 
law  as  inteatate  property.  Accordingly  he  decreed  partition  to 
he  made  as  craved  by  the  plaintiffs.  This  judgment  is  appealed 
from  by  the  children  of  John  E.  Ellis,  who  seek  in  this  court 
a  reversal  of  the  construction  by  the  circuit  judge  of  the  stat- 
Qte  aforesaid,  under  and  by  virtue  of  which  they  claim  that  the 
gift  to  their  father  is  saved  from  lapse  and  goes  to  them. 

After  a  careful  examination  of  the  entire  act  of  1789,  which 
contains  many  sections,  and  a  like  careful  examination  and 
comparison  of  chap.  Ixxxvi,  Gen.  Stat.  441,  with  its  many 
clauses  and  sections,  we  are  constrained  to  conclude  that  the 
Legislature  used  the  word  "  legacy  "  in  its  technical  legal  sense, 
and  no  other.  In  the  sections  which  precede  and  follow  this 
clause, both  in  the  old  and  new  act,  the  terms  "devise,"  "be- 
quest" and  "legacy"  are  used  invariably  in  this  strictly  tech- 
nical  sense,  the  word  devise  being  in  each  sectioD  made  to 
refer  to  a  gift  of  realty,  and  the  words  legacy  and  bequest  to 
gifts  of  personalty.  It  thus  appears  that  these  words  are  no> 
where  in  these  acts  used  as  synonymous  terms,  but  always  with 
an  appropriate  distinction  and  legal  significance. 

The  terms  were  well  understood  by  the  legislatures  which, 
at  the  two  periods  separated  by  nearly  a  century,  used  them 
throughout  with  the  closest  regard  to  their  respective  differ- 
ences and  technical  meaniug.     la  no  section  of  either  act  would 
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the  sense  be  retained  by  anbetitiiting  one  of  these  words  for 
the  other  or  by  enlarging  one  so  ae  to  embrace  the  othere. 
Why  then  shotild  we  conclude  that  in  this  single  section  the 
legislature  inadvertently  used  the  word,  "legacy"  in  an  nn- 
technical  sense,  and  intended  to  imply  thereby  a  gift  of  realty 
(a  deyise)  as  well  as  of  personalty,  when  in  aU  other  sectiona 
the  tme  distinction  is  carefully  preserved  ? 

We  know  of  no  canon  of  conetructifen  which,  when  brought 
to  bear  upon  this  entire  act,  will  condnct  as  to  such  a  concln- 
BiOD.  We  are  told  that  there  is  no  reason  why  the  l^'slatnre 
shonld  intend  to  save  a  legacy  from  lapsing,  which  would  not 
more  strongly  induce  that  body  to  likewise  preserve  a  de- 
vise of  real  estate  to  the  issue  of  a  predeceased  child ;  and 
that,  therefore,  we  must  conclude  that  by  the  term  legacy  in 
this  clauee  a  devise  is  likewise  meant.  Bnt  as  the  question  is, 
not  what  the  legislature  ought  to  have  intended,  bnt  what  they 
did  intend,  we  must  examine  the  whole  context  of  the  act  to 
ascertain  that  intention.  Sndi  examination  demonstrates  the 
fact  that  in  every  other  clause  of  the  act  a  gift  of  real  estate  is 
styled  a  device,  a  gift  of  personal  estate  is  called  a  legacy  or 
iequest,  and  a  gift  of  both  real  and  personal  property  is  entitled 
a  devise  and  bequest.  Had  a  joint  gift  of  real  and  personal 
property  been  contemplated  in  the  13th  section,  it  wonid  have 
been  likewise  designated  a  devise  and  bequest,  and  not  nntech- 
nically  a  legacy. 

In  the  statute  of  Victoria  upon  this  subject,  and  in  the  acta 
of  tl'.e  legislatures  of  all  those  States  of  the  Union  which  have 
made  similar  provieioii  against  the  lapsing  of  g^fts  to  prede- 
ceased children,  the  terms  "devise  and  bequest,"  or  others 
equally  unequivocal  and  comprehensive,  are  employed.  The 
fact  that  our  legislature  for  nearly  a  century  has  adhered  to 
the  simple  word  "legacy,"  with  a  full  knowledge  of  its  appro- 
priate and  limited  signification,  is  evidence  of  an  intention  b> 
save  only  a  gift  of  personalty  from  lapsing.  To  cover  realty  as 
well  as  personalty,  in  its  terms,  will  require  further  legislation. 
The  courts  cannot  supply  the  place  of  legislation  by  enlarging 
the  meaning  of  a  word  of  limited  purport,  which  the  leg^la- 
ture  has  used  knowingly  and  advisedly. 
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If  this  claaee  of  the  act  stood  alooe  as  a  separate  enactment^ 
the  argnraent  that,  in  tlie  reasoa  and  nature  of  thin^,  the  leg- 
islatare  conld  not  have  intended  to  saye  from  lapse  perish- 
able personal  property,  and  to  suffer  the  more  valuable  real 
property  to  pass  from  the  issue  of  a  predeceased  child,  might 
have  been  urged  with  special  force,  and  wonld  probably  in- 
dnce  the  court  to  widen  the  meaning  of  the  term  "  legacy  '* 
so  as  to  embrace  all  gifts,  wliether  of  land  or  fi^oods.  But  con- 
trolled in  the  context  of  this  act,  aa  it  must  be,  by  the  lan- 
guage that  precedes  and  follows  it,  the  term  must  be  restricted 
to  its  legal  sense. 

Numerous  cases  have  been  cited  by  counsel  from  the  law 
books  both  of  England  and  America,  where,  in  last  wills  and 
testaments,  the  use  of  the  term  legacy  by  the  testator,  the 
courts  have  held  to  be  synonymous  with,  or  as  comprehensive 
as,  the  terms  "  devise  and  bequest."  But  an  examination  of 
these  cases  will  discover  the  fact  that  the  testator  in  each  in- 
stance, used  the  word  in  a  popular  sense,  and  clearly  intended 
thereby  to  embrace  both  real  and  personal  estate.  Without 
thus  enlarging  the  meaning,  the  will  was  either  unintelligible^ 
or  the  clear  intent  of  the  testator  wonld  be  defeated.  Hence, 
in  order  to  carry  into  efEect  the  interest  of  the  testator  appar- 
ent from  the  context,  the  courts  have  very  properly  construed 
the  word  legacy  to  include  land  as  well  as  personal  property  in 
many  cases.  As  authority  for  this  constmction,  see  1  Jarm. 
Wills,  145,  notel;  1  Redf.  Wills  {3d  ed.),*  617;  Zadd  v. 
irarv<ft/,  21  N.  H.  528 ;  £rady  v.  Gubiil,  1  Dong.  31-39> 
Decisions  to  the  like  effect  in  construing  wills  are  nnmerous, 
the  controlling  guide  in  each  case  being  the  manifest  intentioQ 
of  the  testator.  Bnt  just  as  in  these  numerous  instances  it 
waa  manifest  that  the  testator  intended  by  the  word  "  legacy  " 
to  embrace  land  as  well  as  goods  and  chattels  in  his  gift,  so  in 
the  case  now  before  the  court,  resting  upon  the  statute  in  ques- 
tion, it  is  equally  clear  that  the  legislature  used  the  term  in  its 
technical  sense. 

Wherefore  we  concur  with  the  circuit  judge  in  bis  coa- 
struction  of  the  statute,  and  nothing  in  the  brief  submitted, 
appears  as  evidence  to  show  that  the  son,  John  Robert  Ellis, 
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was  not  equally  portioned  with  the  other  chtldieD.  The  cir- 
cnit  judge  found  that  he  was  greatly  more  than  apportioned, 
and  in  this  we  see  no  error.  He  conclndes  that  under  the  stat- 
ute and  the  evidence,  the  whole  gift,  both  of  hind  and  personal 
property,  lapsed,  and  in  this  view  we  concur.  We  deem  it  on- 
necessary  to  notice  other  minor  points  not  urged  in  argnment, 
and  not  affecting  the  case. 

It  ie  the  jadgment  of  this  com*t  that  the  judgment  of  the 
Oircnit  Court  be  affirmed,  that  the  canse  be  remanded  to  the 
Gircoit  Conrt  to  have  the  decree  below  carried  into  effect, 
and  that  the  appeal  be  dismissed. 


Meanfnir  of  words  *'  l^aoy  "  and  '*  derlse." — A.  legacy,  nya  Oodol- 
phin,  is  ' '  some  particular  tbing,  given  or  left,  either  b;  a  testator  in  hii 
testament,  wherein  an  executor  fa  appointed,  to  be  paid  or  performed  bjr 
bia  executor,  or  bj  an  intestate  in  a  codicil  or  last  will,  wherein  no  execu- 
tor ia  appointed,  to  be  paid  or  performed  by  an  administrator."  Godolpb. 

pt.  a,  c;  1,  s  1. 

Fonnerly  in  England  one  could  devise  only  lands  of  wbicb  he  was 
Mixed  at  the  time  of  the  execution  of  the  will,  whereas,  a  will  and  testa- 
ment would  operate,  as  to  personalty,  equally  upon  property  before  or 
after  acquired,  provided  only  that  he  died  poesessed.  Wind  v.  Jekyl,  1 
P.  Wm.  67B. 

But  now  under  the  operation  of  the  statute  of  wills  this  distinction  no 
longer  exists,  and  the  words  "  devise  "  and  '  ■  legacy  "  have  consequeotly 
lost  mucb  of  tbeit  spedal  technical  significance.     Btat.  1  Vict.  c.  36,  {  8. 

A  legacy  ia  a  gift  by  a  last  will,  commonly  money  oi  chattels ;  but 
"  bequest "  is  a  more  precise  and  appropriate  term  tor  a  testamentary  gift 
of  personalty.  "A  legacy  is  said  to  be  bequeathed,  and  the  gift  of  a 
legacy  is  called  a  bequest."    Flood  on  Wills,  1. 

Although  a  legacy  is  a  testamentary  disposition,  and  ia  therefore  am- 
bulatory and  revocable  by  the  testator  in  his  lifetime,  it  does  not  follow 
that  it  is,  therefore,  necesearily  devoid  of  consideration.  Orton  v.  Orton, 
8  Abb.  Ct  App.  Dec.  411. 

"A  devise  or  legacy  is  where  a  man  in  hia  testament  doth  {^ve  any- 
thing to  another.  The  first  of  these  terms  is  properly  applied  to  the  gUt 
of  lands,  and  the  last  to  the  gift  of  goods  or  chattels,  and  therefore  a 
devise  strictly  is  said  to  be  where  a  man  in  his  testament  doth  give  his 
lands  to  another,  and  a  legacy  is  said  to  be  where  a  man  in  bis  testament 
doth  give  any  chattel  to  another  to  have  after  the  death  of  the  teotator." 
Sbeppard's  Touchstone,  400. 
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In  order,  howeyer,  to  carrf  out  the  intentioii  of  the  testator,  a  wider 
interpietatioii  of  the  word  "  legacj  "  ia  BometimeB  resorted  to  so  aa  to  in- 
clude thereby  lands.  Brady  t.  Cubitt,  1  Dong.  89  (by  Lord  Kansfield); 
Hardacre  t.  Nash,  6  T.  K  718. 

The  word  ''  bequeath  "  was  held  to  mean  "  devise,"  in  Bow  t.  Dow, 
86  Maine.  211. 

Where  a  testator,  after  devisiDg  certun  lands  to  three  relativea,  and 
giving  peconiaiy  legacies  to  two  of  them,  provided  that  if  either  of  the 
persons  before  named  died  without  issue  then  "  the  said  legacy  "  should 
be  equally  divided  between  the  survivors,  it  was  held  that  the  word 
"legacy"  in  this  clause  included  the  laud  before  devised.  Hoped. 
Brown  V.  Taylor,  1  Barr,  868. 

In  Virginia  a  siuiilar  rule  has  been  laid  down.  Smith  t.  Smith,  17 
Gratt.  268. 

The  words  "residuary  legatee,"  though  properly  applicable  to  person- 
al property  only,  may  be  sufficient  to  designate  the  person  who  takes  the 
undevised  realty,  if  this  appears  to  have  been  the  intention  of  the  testator. 
Doe  V.  Roberts,  7  M.  &  W.  883;  Windus  v.  Windus,  31  Beav.  878;  a.  o. 
«D.  H.  A  O.  S49;  Hughes  v.  Pritchard,  6  Ch.  D.  24;  Singleton  v.  Tom- 
liason,  8  App.  Cas.  404. 

The  word  "effects"  has,  in  several  English  cases,  been  held  to  include 
real  estate.  Litchfield  v.  Homcaatle,  9  Jur.  610;  Franklin  v.  Trout,  10 
East,  804. 

American  cases  are  not  numerous  upon  this  subject.  The  distinction 
between  "legacy,"  "bequest"  and  "devise,"  is  not  generally  material 
under  our  statutes  of  wills,  and  the  intention  of  the  testator  will  deter- 
mine usually  in  what  sense  the  word  is  to  be  understood.  The  English 
cases  cited  in  this  note  are  of  a  date  prior  to  1  Yict.  c.  26. 

The  various  species  of  legacy  are  fully  defined  and  distinguished  in 
Gilmer's  Legatees  t.  Gilmer'a  Executors,  42  Alabama,  9. 
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BOBEBT  Va.  OOBNING. 

[99NewT(«k.!aO.] 

StrSPBNeiON   OF   FOWEB  of  ALIENATIOEf. — TbUST  TEBU8. NoTIOB 

09    BALE. — DlBCBRTtOH   AB  TO  TUB     OF     BALS. — ChAETTABLB 
BSgUKBT. 

The  power  of  alienalion  I9  not  Bnapended  bj  the  m 
where  ■  lale  by  the  tnuTee  during  the  eziatenct 
contrayeDtiuc  of  the  trnet. 

The  etatote  agniQEt  perpetnltiea  is  not  liolnted  b;  dirMttons  which  may  inrolvw 
■ome  deUj  la  the  nctoal  conTerelon  ur  dirlsioD  of  property,  u^slDg  from  the 
neceofltj  of  giving  notice  of  aaJe  or  doing  other  pFeliminar)'  acta. 

A  discretion  to  eiecatora  to  dvfer  the  time  of  file  of  testator's  real  estate,  not  ex- 
ceeding ft  filed  period,  involyes  no  saapenBioa  of  the  power  of  alieiiatioD. 

A  reatrictioo  Id  a  gift  to  the  truitees  of  a  charity,  that  the  iDcome  oolj  shall  be 
used  for  the  purpoaea  of  the  charity,  does  not  create  a  perpetuity. 

A  direction  that  the  amount  of  a  l^;acy  shall  be  diminished  by  actual  indebted- 
BCM  of  the  legatee  chained  on  testAtor'i  books,  is  valid. 

Appbal  from  a  jadgment  of  the  geoeral  term  of  the 
Snpremc  Court  in  the  first  judicial  department  affirming  a 
jadgment  at  special  term. 

Action  to  obtain  s  construction  of  the  will  of  Christopher 
R.  Robert,  deceased. 

The  will  made  some  specific  devises  and  beqaests,  inclnding 
a  gift  of  $311,000  to  testator's  widow,  and  continned : 

"  J^aurthly.  All  the  reBt,*resldne  and  remainder  of  my  es- 
tate, real  and  personal,  whatsoever  or  wheresoever,  as  well  that 
I  now  have  as  that  which  I  may  hereafter  acquire  and  die  pos- 
eessed  of  or  entitled  to  (except  euch  as  is  herein  otherwise  dis- 
posed of),  I  order  and  direct  my  executors  hereinafter  named, 
or  such  of  them  as  shall  qualify  and  act,  the  survivors  and  bui^ 
vivor  of  them,  to  sell  and  dispose  of  as  follows,  namely :  snch 
portion  of  the  said  real  estate  as  may  be  in  the  State  of  New 
York  to  be  sold  at  pnlilic  sale  in  the  city  of  New  York,  notice 
thert:of  having  first  been  given  of  the  time  aod  place  of  sale 
for  three  successive  weeks  in  fonr  of  the  daily  newspapers  of 
the  said  city,  giving  a  full  proper  description  of  the  said  real 
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estate ;  and  the  real  estate  io  other  places  to  be  sold  at  bucIi 
places  and  id  sach  manner  as  my  said 'executors  deem  beat, 
and  after  disposing  of  my  said  real  and  personal  property  and 
deducting  from  the  proceeds  thereof  all  necessary  expenses  and 
charges,  also  the  thirty  thousand  dollars  bequeathed  my  wife 
as  before  mentioned,  to  divide  the  remainder  into  fifty  eqnal 
parts;  and  if  my  son,  Christopher  R.  Robert,  junior,  be  then 
surviving,  to  pay  over  to  him  twelve  equal  parts  thereof,  but, 
in  case  of  his  death  prior  to  such  distribution,  upon  sncli  dis- 
tribution to  pay  over  the  said  twelve  parts  to  his  lawful  issue 
in  equal  portions,  share  and  share  alike. 

'*  And  if  my  son  Frederick  Robert  be  living  at  the  time  of 
snch  distribution,  to  pay  over  to  him  eleven  of  said  eqnal  parts, 
bnt,  in  case  of  his  death  prior  to  snch  distribution,  upon  snch 
distribution  to  pay  over  the  said  eleven  parts  to  his  lawful  issae 
in  equal  portions,  share  and  share  alike. 

"And  if  my  son  Howell  W.  Robert  be  living  at  the  time 
of  snch  distribution,  to  pay  over  to  him  twelve  of  the  said  eqnal 
parts,  but.  in  case  of  his  death  prior  to  such  distribution,  apou 
such  distribution  to  pay  over  the  paid  twelve  parts  to  his  law- 
ful issue  in  eqnal  portions,  share  and  share  alike. 

"And  if  my  daughter  Jane  R.  Coming  be  living  at  the 
time  of  such  distribution,  to  pay  over  to  her  live  of  the  said 
eqnal  parts,  bnt,  in  case  of  her  death  prior  to  snch  distribution, 
npon  such  distribution  to  pay  over  the  said  five  parts  to  her 
lawful  issue  in  eqnal  portions,  share  and  share  alike. 

"  And  npon  such  division  to  pay  over  to  '  The  trustees  of 
Robert  College  of  Constantinople '  ten  of  snch  equal  shares, 
which,  with  the  other  bequests  herein  made  to  the  said  trustees 
of  said  college,  are  for  the  endowment  fund  of  the  said  college, 
and  the  money  derived  from  the  said  bequests  is  to  be  invested 
in  bond  and  mortgage  on  improved  productive  real  property 
in  fee-simple,  in  the  city  of  New  York  or  Brooklyn,  worth 
doable  the  amount  loaned  at  a  low  valuation, — the  income 
only  to  be  used  for  the  general  uses  and  purposes  of  the  said 
college. 

"  In  case  the  said  college  shall  be  discontinued,  then  I  will 
that  the  said  bequests,  as  well  as  any  other  bequests  herein 
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made  to  the  said  college,  Bhall  be  applied  by  the  said  troetees 
of  said  college  in  such  manner  aa  tliey  may  deem  best  for  tKe 
general  purpueee  of  EvaDgelical  aud  Protestant  education 
among  any  of  the  nationalities  of  the  Turkish  empire, 

*'  Fifthly,  if  either  of  my  said  children  shall  die  before  me, 
leaving  lawful  isene,  then  I  give,  devise  and  bequeath  encb 
legacies,  estate,  share  or  proportion  of  the  one  so  dying  unto 
his,  her  or  their  lawful  isBue ;  such  issue  to  take  tlie  estate  or 
share  his,  her  or  their  parent  wonld  have  been  entitled  to  if 
living. 

•'  Item.  If  either  of  my  said  children  should  die  before  me 
without  leaving  lawful  issue,  then  I  give,  devise  and  bequeath 
the  estate,  legacies,  sh^e  and  proportion  of  my  estate  hereby 
given  to  the  one  so  dying  nnto  the  survivors  or  survivor  of 
them,  my  said  children  and  the  issue  of  snch  of  them  as  shall 
have  previously  died  leaving  lawful  iseue,  such  issue  to  take 
the  part  or  share  his.  her  or  their  parent  would  have  been  en- 
titled to  if  living. 

"■Sixthly.  All  moneys  or  indebtedness  which  shall  appear 
Dpon  any  inventory,  or  ledger,  or  books  of  account  kept  by  me 
or  nnder  my  direction,  charged  as  due  to  me  from  any  or  either 
of  my  said  children  or  Robert  College  of  Constantinople, 
during  my  lifetime,  and  as  an  outstanding  or  unsettled  acconnt 
at  the  time  of  my  decease,  whether  with  or  without  security, 
shall  be  considered  as  forming  part  of  my  estate  mentioned  or 
referred  to  in  the  fourth  article  of  this  my  will,  and  a  dis- 
charge  from  such  indebtedness  by  my  executors  shall  be 
deemed  and  taken  as  an  equivalent  to  an  equal  amount  paid 
such  college,  child  or  children,  on  account  of  its,  his,  her  or 
their  share  and  portion  nnder  this  my  will, 

*'  And  my  executors  are  hereby  directed  to  deduct  the 
amount  of  such  indebtedness  from  such  respective  share  or 
portion,  but  no  interest  is  to  be  charged  upon  or  added  to  any 
such  indebtedness  except  in  case  a  bond,  note  or  other  obliga- 
tion securing  such  indebtedness,  be  found  among  my  assets, 
upon  which  said  bond,  note  or  obligation  interest  has  been  paid 
or  charged,  in  which  case  the  said  indebtedness  shall  continud 
to  be  charged  with  interest." 
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Charles  I''.  Stone  and  John  C.  Gray,  for  appellants. 

A.  J.  Vanderpod  and  Thomas  6.  Sfiearrnan,  for  respond- 
ents. 

Andrews,  Cb.  J.  B;  section  15,  of  tlie  article  of  the  Re- 
vised  Statutes  relating  to  the  creation  and  division  of  estates  in 
!and  (1  K.  S.  733),  the  abfiolate  power  of  alienation  cannot  be 
suspended,  hj  any  limitation  or  condition  wlistever,  for  a  longer 
period  than  during  the  continuance  of  two  lives,  in  being  at 
the  creation  of  the  estate,  except  in  a  single  case  not  material  to 
the  present  inqair;.  What  shall  constitute  such  suBpRDsion  is 
declared  in  section  14.  Such  power  of  alienation  (the  section 
declares)  is  sospended,  when  there  are  no  persons  in  being  bj 
whom  an  absolute  fee  in  possession  can  be  conveyed.  The  rule 
declared  in  diis  section  constitutes,  under  our  statnte,  the  sole 
test  of  an  unlawful  perpetuity.  Construing  sections  14  and 
15,  together,  iC  is  manifest,  that  where  there  are  persons  in 
being  at  the  creation  of  an  estate,  capable  of  conveying  an  im- 
mediate and  absolute  fee  in  pOBBession,  there  is  no  suspension 
of  the  power  of  alienation,  and  no  queetion  under  the  statnte 
of  perpetuities  arises.  Bat  the  statute  does  not  prohibit  all 
limitations  of  estates,  suspending  the  power  of  alienation.  It 
permits  them,  within  the  restriction  of  two  designated  lives  in 
being  at  their  creation,  and  a  minority.  If  the  suspension  of 
alienation  is  effected  by  the  creation  of  future  contingent  es- 
tates, the  validity  of  the  limitation  depends  upon  the  question, 
whether  the  contingency  upon  which  the  estates  depend,  must 
happen  within  the  prescribed  period.  If  the  Buspeneion  is 
effected  by  the  creation  of  an  ezpreaa  trust  to  receive  the  rents 
and  profits  of  land,  under  section  55  of  the  statute  of  uses  and 
trusts  (1  B.  S.  728),  the  lawfulnesB  of  the  euspension  depends 
npon  the  question,  whether  the  trust  term  is,  in  respect  of 
duration,  lawfully  constituted.  But  the  mere  creation  of  a 
trust  does  not,  ipso  facto,  suspend  the  power  of  alienation.  It 
is  only  suspended  by  such  a  trust,  where  a  trust-term  is  created, 
either  expressly  or  by  implication,  daring  the  existence  of 
which  a  ^e,  by  the  trustee,  would  be  in  contravention  of  the 
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trust.  Where  the  trustee  is  empowered  to  sell  the  land,  with- 
out restriction  eb  to  time,  the  power  of  alienation  is  not  bus- 
pended,  although  the  alieuation  in  fact  may  be  postponed  b; 
the  non-action  of  the  trustee,  or,  in  consequence  of  a  discretion 
reposed  in  him,  by  the  creator  of  the  tmst.  The  statute  of 
perpetuities  is  pointed  only  to  the  snapension  of  the  powtr  of 
alienation,  and  not  at  all  to  the  time  of  its  actual  exercise,  and 
when  a  trust  for  sale  and  distribution  is  made,  without  restrifi- 
tioD  as  to  time,  and  the  trustees  are  empowered  to  receive  the 
rents  and  profits,  pending  the  sale  for  the  benefit  of  benefita- 
aries,  the  fact  that  the  interest  of  the  beneficiaries  is  inalienable 
by  statQte,  during  the  existence  of  the  tmst,  does  not  suspend 
the  power  of  alienation,  for  the  reason  that  the  trnstees  are 
persons  in  being  who  can,  at  any  time,  convey  an  absolute  fee 
in  possession.  The  only  question  wiiich,  in  such  a  case,  can 
arise  under  the  statute  of  perpetuities,  is,  whether  the  tmsts  in 
respect  to  the  converted  fund  are  legal,  or  operate  to  suspend 
the  absolute  ownership  of  the  fund,  beyond  the  period  allowed 
by  law.  If  the  limitation  of  the  interests  in  the  proceeds  is 
illegal,  the  consequence  might  follow  that  the  power  of  sale, 
given  to  accomplish  the  illegal  purposes,  would  be  void.  (  Van 
YechUn  V.  Van  Veghten,  8  Paige,  124.) 

It  is  strenuously  insisted  by  the  coansel  for  the  respondent, 
that  the  testator  intended  the  will  in  question  to  vest  the  legal 
title  to  his  residuary  real  estate  in  the  execntors,  and  that  this 
is  the  legal  effect  of  the  power  of  sale  conferred  by  the  fourth 
section,  in  connection  with  the  clause  in  the  eighth  section, 
whereby  he  directs  his  executors  to  divide  all  the  "rents,  in- 
come or  profits  from  any  estate  nntil  it  is  finally  distributed 
semi-annually  among  those  to  whom  the  bequests  are  made,  in 
the  proportion  that  the  amonnt  of  the  said  bequest  bears  to 
the  said  net  income  or  profit,"  There  is  no  express  devise  to 
the  execntors  of  the  legal  estate;  but  the  direction  that  they 
shall  semi-annually  divide  the  net  income  and  profits,  until  the 
final  dietribntion  among  the  several  distributees,  carries  with  it, 
by  natural  implication,  an  authority  to  receive  the  rents,  in- 
come and  profits  meanwhile,  to  enable  the  executors  to  pei^ 
form  the  duty  of  dividing  them  among. the  several  beneficiaries. 
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The  teetator  contemplated  that  the  real  estate  might  not  be 
6o1d  for  some  time  after  his  death,  for  by  the  first  claLise  in  the 
eighth  Bection,  he  authorizes  the  execntore,  "  in  view  of  the 
present  great  depression  in  real  estate,"  to  postpone  the  sale  in 
their  discretion,  but  for  a  period  not  longer  than  tliree  years 
after  his  decease.  The  presence  of  the  legal  estate  in  the  tnu- 
tees  pending  a  sale,  if  not  absolutely  necessary  to  enable  them 
to  perform  the  daty  imposed  upon  them,  to  divide  the  net  in- 
come and  profits,  is  a  conyenient  and  natural  agreement,  and 
the  vesting  of  the  legal  estate  in  the  trustees  by  implication, 
would  not,  as  we  construe  the  will,  defeat  or  disturb  any  of  its 
provisions,  but  woald  be  in  harmony  with  its  scheme  and  dis- 
positions. The  general  rule  that,  to  constitute  a  devise  of  an 
estate  by  implication,  the  intention  must  be  clear,  is  well  set- 
tled. (Jarman  on  Wills,  465.)  The  rule  has  especial  applica- 
tion, and  is  most  stringently  applied,  where  a  beneficial  devise 
by  implication  is  claimed,  which  would  divest  the  title  of  the 
heir  if  the  claim  should  be  admitted.  This  rule  has  also  been 
frequently  applied  in  cases  involving  questions  under  our  statute 
of  uses  and  trusts,  where  a  trust  estate,  if  held  to  result  from 
the  language  and  dispositions  of  a  will,  wonld  render  it  illegal 
and  void.  In  such  cases  the  courts,  for  the  purpose  of  sus- 
taining the  will,  constme  an  authority  and  duty  conferred  or 
implied  upon  executors,  where  it  is  possible  to  do  so,  as  a  mere 
power  in  the  trust,  although  the  duty  imposed,  or  the  authority 
conferred,  ma;^  require  that  the  executors  shall  have  control, 
possession,  and  actual  management  of  the  estate.  {Downing 
V.  Marshall,  23  N.  Y.  366  ;  Post  v.  Hover,  33  Id.  693 ;  Tucker 
V.  Tucker,  5  Id.  408.)  But  there  are  many  authorities  tending 
to  sustain  the  proposition,  that  a  trnst  will  be  implied  in  exec- 
utors, when  the  duties  imposed  are  active,  and  render  the  pos- 
session of  the  legal  estate  in  the  executors,  convenient  and  rea- 
sonably necessary,  although  it  may  not  be  absolutely  essential 
to  accomplish  the  purposes  of  the  will,  and  when  such  implica- 
tion would  not  defeat,  but  would  sustain,  the  dispositions  of  the 
will.  {Craig  v,  Craig,  3  Barb.  Ch.  76;  Bradley  v.  Amidon, 
10  Paige,  235  ;  Tobias  v.  Ketchum,  32  N.  Y.  329 ;  Vernon  v. 
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Vernon,  53  Id.  351 ;  Morae  v.  Moree,  85  Id.  53.    See,  olso, 
Bre^gUr  v.  Striker,  2  Id.  19.) 

Bat  it  is  noDeceBBarj  to  determine  whether  the  execatore 
took,  under  the  will  in  qnestion,  the  legal  title  to  the  real  es- 
tate, for  in  the  view  we  take  of  the  will,  there  was  no  Btupen- 
Bion  of  the  power  of  alienation,  whether  the  executors  took  a 
troflt  estate  or  were  simply  doneee  of  a  tmat  power.  In  eith^ 
character,  whether  as  tmstees  or  as  execators  only,  they  ooold 
at  any  time  from  the  moment  of  the  testator's  death,  have  con- 
veyed an  absolnte  fee  in  possession.  The  Bnspension  of  the 
power  of  alienation  of  the  real  estate  is  eappoeed  to  result  from 
the  direction  of  the  fourth  section  of  the  will,  that  the  sale  of 
the  testator's  real  estate,  sitnate  in  the  State  of  New  York, 
should  be  made  by  the  executors  at  pnblio  sale  in  tbe  city  of 
New  York,  after  three  weeks'  notice  by  publication  in  four 
daily  newspapers  of  the  city,  and  also  from  the  provision  in 
the  eighth  section  that,  "  in  view  of  the  present  great  depres- 
sion in  real  estate,"  the  execntors  might  exercise  a  discretion 
as  to  the  time  of  sale,  not  longer  than  three  years  after  the  tes- 
tatoi's  death.  The  direction  that  the  real  estate  in  this  State 
shonld  be  sold  at  public  sale,  on  three  weeks'  notice,  was  a 
pradential  arrangement  to  insure  a  fair  sale,  and  prevent  a  sac- 
rifice of  the  property,  and  in  no  proper  sense  suspended  the 
power  of  alienation.  The  direction  for  notice  was  a  mere  in- 
cident to  the  conversion  of  tbe  property,  and  the  requirement 
was  both  usnal  and  reasonable.  Tbe  statute  of  perpetuities 
is  not  violated  by  directions  which  may  involve  some  delay 
in  the  actual  conversion  or  division  of  property,  arising  from 
the  necessity  of  giving  notice,  or  doing  other  prehminary  acts. 
{Manice  v.  Manice,  43  N.  Y.  303.)  Such  delays  am  not  with- 
in the  reason  or  policy  of  tbe  statute.  Tbe  statute  was  aimed 
against  tbe  creation  of  inalienable  tmst  estates,  or  contingent 
limitations,  postponing  tbe  vesting  of  titles  beyond  the  pre- 
scribed period.  The  act  of  1837  (chap.  460,  §  48),  provides 
that  sales  of  real  estate  made  by  executors  in  pursuance  of 
an  authority  given  by  any  last  will,  unless  otherwise  directed 
therein,  may  be  public  or  private.  A  public  sale  implies  prior 
notice.    The  direction  that  the  sale  shoold  be  public  was  clearly 
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valid,  and  it  can  make  no  difference  npon  the  point  now  in 
queetion,  whether  the  length  of  the  notice  (if  reasonable)  ia 
prescribed  by  the  testator  or  is  left  to  the  jadgment  of  the  ei- 
ecntore. 

We  are  also  of  the  opinion,  that  the  discretion  Tested  in  the 
ezecntors,  to  delay  the  sale  of  the  real  estate  not  exceeding 
three  years,  did  not  create  a  trust  term  for  any  period  of  time, 
and  involved  no  snapension  of  the  power  of  alienation.  The 
discretion,  as  the  testator  declares,  was  given  in  view  of  the 
depression  in  real  estate.  In  the  absence  of  any  provision  in 
the  will,  the  executors  would  have  a  reasonable  discretion  as  to 
the  time  of  sale,  to  be  exercised  in  view  of  all  the  circom- 
stances.  The^ow^r  of  sale  was  not  fettered  by  the  discretion 
given  by  the  will.  The  executors  conld  sell  and  convey  the 
land  at  any  time,  by  a  perfect  title.  It  may  be  conceded  that 
they  were  bound  to  exercise  their  discretion  in  good  faith,  and 
to  delay  the  sale  if  the  interests  of  the  beneficiaries  seemed  to 
require  it.  But  there  can  be  no  nnlawfnl  perpetuity  nnlesa 
the  power  of  sale  is  suspended,  and  the  mere  fact  that  it  might 
be  the  duty  of  the  executors,  in  the  exemse  of  their  discretion, 
to  postpone  the  sale  to  await  a  more  favorable  market,  does 
not,  we  think,  constitute  such  a  restraint  as  suspends  the  power 
of  alienation  within  the  statute. 

The  remaining  question  on  this  branch  of  the  case  relates 
to  the  limitation  of  interests  in  the  proceeds  of  the  sale  to  be 
made  by  the  executors.  There  was,  by  the  will,  an  absolute 
conversion  of  the  real  estate  into  personalty,  as  of  the  time  of 
the  testator's  death,  and  the  several  distributees  took  their  in- 
terests as  money  and  not  as  land,  {Kane  v.  Ooti,  24  Wend, 
641 ;  Stagg  v.  Jackson,  1  N.  Y.  206.)  Were  these  interests 
so  limited  as  to  vest  the  absolnte  ownership  within  or  at  the 
expiration  of  not  more  than  two  lives  in  being  at  the  death  of 
the  testator*  (1  H.  S.  t73.)  The  executors,  in  the  fourth  sec- 
tion of  the  will,  are  directed,  after  selling  the  real  and  personal 
property,  and  deducting  expenses  and  charges  and  $30,000  for 
the  testator's  wife,  to  divide  the  remainder  into  fifty  equal 
parts,  "  and  if  my  son  Christopher  R.  Robert,  junior,  be  then 
surviving,  to  pay  over  to  him  twelve  equal  parts  thereof,  but, 
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in  case  of  his  death  prior  to  encb  distribntioD,  upon  each  dis~ 
tribntion  to  pay  orer  the  enid  twelve  parte  to  his  lawful  issae 
in  equal  portione,  share  and  share  alike."  The  testator,  in  sim- 
ilar language,  gives  to  his  son  Frederict,  eleven  shares,  to  his 
son  Howell,  twelve  shares,  and  to  his  daaghter  Jane  B.  Com- 
ing, five  shares,  and  the  execntors  are  directed,  on  the  division, 
to  pay  the  remaining  ten  shares  to  "  the  trustees  of  Bobert  Col- 
lege of  Constantinople."  We  are  of  opinion  that  ^o  legacies 
to  the  sons  and  danghter  of  the  testator,  and  to  Kobert 
College,  vested  in  the  respective  legatees  immediatelj  on  the 
death  of  the  testator.  It  is  tme  that  there  is  in  the  fifth  sec- 
tion of  the  will,  no  gift  to  the  several  l^atees,  except  the 
gift  implied  in  the  direction  to  the  execators  upon  the  dis- 
tribution, to  pay  over  the  shares  respectively,  and  by  a  gen- 
eral rule  of  construction,  where  there  is  no  direct  gift,  and 
words  of  condition  snoh  as  ^  or  upon  are  nsed,  in  connection 
with  a  direction  for  payment  at  a  future  time,  the  time  is 
regarded  as  of  the  substance  of  a  gift,  and  the  legacy  is 
<»ntingent  and  not  vested.  But  the  question  is  generally  one 
of  intention,  and  the  whole  will  is  to  be  considered  in  deter- 
mining the  intention  of  the  testator.  The  intention  of  the 
testator  in  respect  to  the  shares  of  the  sons  and  danghter, 
appears  to  have  been  to  give  them  the  absolute  title  to  their 
respective  shares,  sabject  to  a  limitation  over  to  their  issae, 
in  case  of  their  death  before  the  period  of  distribution.  The 
postponement  of  the  distribution,  which  was  contemplated, 
was  for  the  convenience  of  the  estate,  to  enable  the  execntors 
advantageously  to  convert  the  property  ;  and  the  rents,  income 
and  piofits,  which  might  accrue  between  the  time  of  the  testa- 
tor's death  and  the  time  of  distribution,  were  given  to  the  sev- 
eral legatees  to  be  paid,  semi-annually,  in  proportion  to  their 
interests  in  the  corpue  of  the  fand.  These  circumstances  are 
regarded  as  rebntting  the  presumption  against  the  vesting  of 
legacies,  arising  from  the  fact  that  there  is  no  direct  gift,  but 
only  a  direction  to  pay  over  at  a  future  time.  The  poatpone- 
meot  of  the  payment,  where  it  is  made  for  the  convenience  of 
the  estate,  is  consistent  with  the  vesting  of  the  legacies,  and 
the  gift  of  the  intermediate  income,  indicates  an  intention  to 
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vest  the  eorput  from  which  the  income  is  to  be  derived. 
{^Packham  v.  Gregory,  4  Hare,  396 ;  Hmii&n  v.  Graham,  6 
Vea.  239  ;  Daviea  v.  Fisher,  5  Beav.  201 ;  IJar.  843  ;  1  Rop. 
CD  Leg.  578 ;  3  Wms.  on  Exre.  1243.)  It  ia  also  to  be  observed, 
that  in  the  fifth  eection  of  the  will,  which  provides  for  the 
eontingencj  of  the  death  of  a  child  without  issue,  before  the 
death  of  the  testator,  the  testator  designates  the  interest  which 
is  to  go  to  the  survivors,  as  "  the  share  or  proportion  of  my 
«state  hereby  given  to  the  one  so  dying."  The  limitation  over 
to  the  iaeae  of  any  child  dying  before  the  distributiouj  was  the 
limitation  of  a  future  contingent  estate  to  snch  issue,  bat  the 
nltimate  resting  of  the  several  legacies  given  primttrily  to  the 
sons  and  daughter,  conld  in  do  event  be  postponed  longer  than 
the  life  of  the  parent.  On  the  death  of  any  son  or  daughter 
before  distribution,  leaving  issne,  the  share  of  the  one  so  dying 
woald  immediately  vest  in  sooh  issne,  and  if  there  was  no  issue, 
it  would  go  to  his  or  her  next  of  kin.  (See  Norria  v.  Meyea, 
13  N.  Y.  273;  Trustees,  etc.  v.  Eellogg,  16  Id.  83.)  The  leg- 
acy to  Kobert  College  was  also  vested,  and  we  perceive  no 
ground  upon  which  its  validity  can  be  questioned.  It  is  not 
claimed  that  the  corporation  was  not  capable  of  taking  the  leg* 
aoy,  and  the  fact  that  the  testator  restricted  the  college  to  the 
use  of  the  income  was  consistent  with  the  purpose  of  donations 
to  such  corporations,  and  did  not  create  a  perpetaity.  (  Wet- 
more  V.  Parker,  52  N.  T.  450.)  The  provision  that  if  the 
college  shotld  be  discontinned,  the  trustees  should  apply  the 
fund  for  purposes  of  Evangelical  and  Protestant  education 
among  the  nationalities  of  the  Turkish  empire,  if  held  to  be 
void  as  a  limitation  over  for  the  benefit  of  nnascertained  bene- 
ficiaries, or  for  other  reason,  would  simply  result  in  confirming 
an  absolute  title  to  the  fnod  in  the  corporation. 

We  think  the  sixth  section  of  the  will  is  valid,  within  the 
rule  that  a  testator  may  direct  that  the  amount  -of  a  l^;acy 
once  completely  fixed  by  the  will  itself,  shall  be  diminished  by 
events  actually  occurring  as  matters  of  fact,  but  not  by  an  un- 
attested testamentary  writing,  disconnected  from  any  actual 
occurrence.  (Langdon  v.  Astor,  16  N.  T.  26.)  The  sixth  sec- 
tion was,  we  think,  intended  to  provide,  simply,  that  anyactnal 
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indebtedoees  fonad  charged  concurrently  therewith  on  the  teB- 
tator*8  books  of  account,  shonld  go  in  dimination  of  the  p&j- 
ments  to  the  several  l^^tees  as  a  part  of  their  Bhares  rMpect- 
ively. 

Theae  viewB  lead  to  an  affirmance  of  the  judgment. 

All  concar,  except  Tbaot,  J.,  absent. 

Judgment  affirmed. 


NtTGBNT  va.  Ladukb. 

[ST  Indians,  IBL] 


Pledos  by  ezboutob  of  bstats-beoubitibb  fob  DtrnvmirAi, 

DKBT. 

An  laeatar  or  otJber  tnwtM  hM  do  anthoritj  to  pladge  or  otherwiM  lua  for  hia 
individoal  beasfit  uBoti  of  the  eatate,  and  aa»  who  tekN  Ibtm  from  Un 
witb  notlM  ftoqairu  no  rigbts  In  •quity. 

Fbom  the  Clark  Circuit  Court. 
•/".  £.  Marih.  for  appQllantB. 

J.  JS.  Stotemburg,  for  appellees. 

• 

Blaoe,  C.  The  appellees,  Sarah  L.  Ladnke  and  Edwin 
Ladnke,  her  hosband,  saed  the  appellants,  Geoi^  W.  Nngeat 
and  David  S.  Eoons. 

The  complaint  alleged  that,  on  the  7th  of  March,  1873, 
said  George  W.  Nugent  executed  to  one  Mary  T.  Nugent  & 
mortgage  on  certain  land  in  Clark  county,  to  secure  her  in  the 
payment  of  a  note  for  $3,500,  with  interest  at  the  rate  of  seven 
and  one-half  per  cent,  per  annum,  payable  ten  years  after  date^ 
the  interest  to  be  paid  annually ;  and  in  case  of  the  death  of 
said  Mary  prior  to  the  expiration  of  ten  years  from  said  date, 
then  said  debt  was  to  become  due  and  payable  one  year  after 
her  death.     The  reoordiug  of  the  mortgage  was  alleged ;  and 
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it  was  stated  that  afterward  said  Mary  T.  NngeDt  died  testate 
at  said  eoDDty,  and  said  Darid  S.  Koodb  became  the  exeontor 
of  her  last  will ;  that  after  more  than  one  year  had  elapsed 
from  the  date  of  said  Mary's  death,  said  Koohb,  od  the  20th  of 
Harch,  1878^  being  then  and  there  indebted  to  the  appellee, 
Sarah  L.  Ladnke,  in  the  som  of  $550,  then  assigned,  trans- 
ferred, indorsed,  and  delivered  said  note  and  mortgage  to  said 
Sarah.  It  was  alleged  that  copies  of  said  note  and  mortgage 
and  said  assignment  were  filed  with  the  complaint,  marked  re- 
spectively "  A,"  "  B,"  and  "  C  ";  that  said  note  was  dne  and 
wholly  nopaid,  except  as  to  certain  credits  stated.  Prayer  for 
judgment  affainBt  said  Geoi^  W.  Nngent  for  $2,600,  the 
foredosare  of  said  mortgage  and  the  sale  of  said  mortgaged 
premises,  or  so  much  thereof  as  might  he  necessary,  the  inter- 
fist  of  said  Koons  therein,  and  all  proper  relief. 

Exhibit  "  A  "  was  a  copy  of  a  note  of  Geoi^  W,  Nngent 
to  Mary  T.  Nngent  or  order,  for  $3,500,  corresponding  with 
the  note  described  in  the  complaint.  The  exhibit  also  set  forth 
copies  of  the  indorsements  on  said  note,  which  were  as  fol- 
lows: 

'*  Beceired,  March  7th,  1874,  two  handred  and  sixty-two 
dollars  and  fifty  cents,  interest  on  the  within  note  for  one 
year."    This  was  signed  by  Mary  T.  Nngent. 

"Sept.  11th,  1876,  received  on  the  within  note  three  hun- 
dred and  thirty-fonr  and  -f^  dollars,  being  the  amonnt  of  in- 
terest up  to  June  16th,  1876.  D.  S.  Koonb,  Ex'r." 

*'  Keoeived  on  the  within  note  nine  hundred  and  twenty- 
one  and  ^  dollars.  D.  S.  Koohs,  Ex'r." 

Exhibit  "  B  "  consisted  of  copies  of  a  note  and  of  an  assign- 
ment indorsed  thereon.  The  note  was  the  individoal  note  of 
D,  8.  Koons,  for  $550,  dated  December  4th,  1876,  payable 
three  months  after  date,  to  the  order  of  Sarah  L.  Ladnke,  bear- 
ing ten  per  cent,  interest  until  paid.  The  assignment  indorsed 
thereon  was  as  follows :  "  Given  as  collateral  security,  to  secure 
the  payment  of  the  within  note,  one  note  on  G.  W.  Nugent 
for  thirty-five  hundred  dollars,  with  a  credit  of  $921  70  on  said 
note,  drawn  in  favor  of  Mary  T.  Nugent,  and  came  into  posses- 
sion of  D.  8.  Koons  by  wUl  of  Mary  T.  Nugent.     This  note 
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to  be  held  b;  Sarah  L.  Ladnke,  to  eecnre  the  payment  of  this 
note.  D.  S.  EooHa." 

The  paymeDt  ol  one  jear'a  interest  was  also  indoned  on 
Baid  note  of  Kooos. 

Exhibit  '*  C  "  was  a  copy  of  a  mortgage  on  certain  land  in 
Clark  county,  execnted  March  7th,  1873,  by  George  W.  Nu- 
gent to  Mtiry  T.  Nugent,  to  aecnre  two  notee  made  by  tlie 
mortgagor  to  the  mortgagee,  one  being  for  $500,  due  July  Ist, 
1873,  and  the  other  being  the  note  deeisribed  in  the  complaint. 

Each  of  the  defendants  filed  answers  of  general  denial  and 
paragraphs  of  special  defense,  and  the  plaintiiTs  replied.  The 
canse  was  tried  by  the  court.  The  finding  was  for  the  pLaint- 
iffs,  that  the  allegations  of  the  complaint  were  tme ;  that  the 
indebtedness  of  Eooos  for  which  the  collateral  security  was 
given  amounted  to  $711  05  ;  that  there  was  due  the  plaintifE 
from  defendant  Nugent,  by  reason  of  said  note  and  mortgage, 
$527  40  ;  and  that  the  mortgage  ought  to  be  foreclosed.  Ac- 
cordingly, judgment  was  rendered  that  the  plaintiff  Sarah  L. 
Ladake  recover  of  the  defendant  Qeorge  W.  Nngent  said  sum 
of  $527  40  and  costs,  and,  in  default  of  payment,  that  the  mort- 
gaged property  be  sold,  etc. ;  and  the  surplus  be  paid  to  Nu- 
gent, and  that  the  net  proceeds  of  the  judgment  be  credited  on 
the  indebtednesH  of  Koons  to  said  Sarah. 

The  defendants,  and  each  of  them,  moved  for  a  new  trial, 
for  the  reasons  that  the  finding  was  contrary  to  law  and  con- 
trary to  the  evidence,  and  that  the  amount  of  the  recovery  was 
too  large.  The  motion  was  overruled.  The  first  two  specifi- 
cations in  the  assignment  of  errors  relate  to  rulings  as  to 
which  appellants  took  no  exceptions  in  the  court  below,  and, 
therefore,  they  cannot  be  noticed.  The  other  assignments  are, 
that  the  court  erred  in  overruling  a  motion  for  a  new  trial, 
and  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  case  of  action  against  the  appellants,  or  either  of 
them. 

Assuming  that  an  executor  has,  in  this  State,  power  to  sell 
or  pledge  a  promissory  note,  the  legal  title  to  which  was  in  his 
testator,  as  to  which  see  Thomas  v.  Jiffiater,  3  Ind.  369 ; 
Speelman  v.  Gulbertson,  15  Ind.  441 ;  Bamrick  v.  Craven^  39 
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Ind.  241;  Weyer  t.  Second  Natl  Bank,  57  Ind.  198;  the 
right  to  do  BO  depends  npon  the  circnmetanccB  of  the  trana- 
actioD.  {Krutz  v.  SUmart,  76  lod.  9.)  In  Chandler  v.  Schoon- 
over,  14  lod.  334,  it  was  said  that  ao  administrator  has  no 
power  to  apply  the  proceeds  of  the  sale  of  his  intestate's  prop- 
ertv  to  discharge  bis  own  individual  liabilities,  because  the 
exercise  of  each  a  power  would  be  InconEisteDt  with  his  pre- 
scribed duties  as  administrator,  and  against  pablic  policy,  and 
that  in  the  instance  then  nnder  consideration  the  creditor, 
whose  ^laim  against  the  administrator  it  was  thos  sought  to 
pay,  was  without  excuse,  because  the  facts  showed  that  he 
must  have  known  that  the  administrator  was  acting  io  viola- 
tioD  of  his  tmst.  (See,  also,  Austin  t.  WUUoTi'a  £a?rs,  21  Ind. 
252.) 

One  who  knowingly  receives  from  a  trustee  the  tmst  monej 
or  property  in  satisfaction  of  the  individual  debt  of  the  trustee 
to  him,  mnst  be  r^arded  as  participating  in  the  fraadulent 
diversion  of  the  property.  (  WaUace  v.  Brovm,  41  Ind.  436; 
Fleece  v.  Jone*,  7l  Ind.  840 ;  Rogers  v.  Zook,  86  Ind.  237.) 

If  one  to  whom  an  administrator  assigns  a  promissory  note 
for  the  personal  benefit  of  the  latter,  have  knowledge,  even 
from  the  nature  of  the  transaction,  that  the  administrator  is 
acting  in  violation  of  his  trust,  the  right  of  property  in  the 
note  is  not  divested.  {Thomasaon  v.  Brown,  43  Ind.  20S,  and 
aathorities  cited.) 

Where  a  note,  which  is  property  of  a  decedent's  estate,  haa 
been  thns  assigned  by  the  ezecntor,  in  violation  of  his  tmst, 
to  one  chargeable  with  knowledge  of  the  wrong,  snch  assignee 
cannot  recover  on  the  note  in  an  action  against  the  maker. 
(KriUe  V.  Stewart,  supra.) 

In  Williams  on  Executors,  1004,  6th  Am.  pd,  (bottom  p. 
938).  it  is  said  that  in  equity  it  is  established  that,  "  generally 
speaking,  tiie  ezecntor  or  administrator  can  make  no  valid  sale 
or  pledge  of  the  assets  as  a  security  for,  or  in  payment  of,  his 
own  debt ;  on  the  principle  that  the  transaction  itself  g^ves  the 
purchaser  or  mortgagee  notice  of  the  misappUcation,  and  neces- 
sarily involves  liis  participation  in  the  breach  of  dntj  ;"  and  the 
authorities  are  collected  in  a  note. 
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It  is  further  said,  in  the  same  coonectioD,  that  "  if  the  ex- 
«cntor  be  also  specific  legatee,  a  sale  or  mortgage  from  him  of 
the  specific  legacy  for  the  satisfaction  of  his  private  debt  will  be 
safe,  nnless  it  can  be  shown  that  the  porchaser  or  mortgagee 
knew  there  were  debts  nnpaid," 

The  same  be  true  if  the  executor  be  sole  residuary  te^tee ; 
bat  if  he  be  joint  residuary  legatee  his  creditor  cannot  take  any 
of  the  assets  in  payment  of  the  execntor'a  individual  indebted- 
ness ;  and  be  mnst  not  in  sacli  case  rely  upon  the  represes- 
tations  of  the  executor,  bat  is  bound  to  examine  the  will. 
(Perry's  Trusts,  sec  81 1 ,  and  authorities.) 

If  circumEtances  appear  sufficient  to  put  the  purebaser  or 
pledgee  on  his  guard,  or  on  inquiry,  be  will  be  r^arded  in 
equity  as  participating  in  the  misapplication  of  the  assets. 
This  will  be  so  if  it  appear  to  him  in  any  way,  either  from 
words  upon  the  face  of  tlie  securities  or  by  any  other  form  of 
notice,  either  actual  or  constructive,  that  there  is  such  a  missp- 
ptication.     (Perry's  Trusts,  sees.  225,  814.) 

The  use  of  the  word  "  trustee,"  in  the  assignment  of  a 
mortgage  and  note,  has  been  held  to  import  the  existence  of  a 
tmst  and  to  give  notice  thereof  to  all  into  whose  hands  the 
instrument  may  come.  {Siurievant  v.  Jaquet,  14  Allen,  523.) 
So,  when  a  certiliGate  of  stock  was  issued  to  a  person  as  *'  trus- 
tee," and  it  was  indorsed  in  blank  by  him  as  *'  trustee,"  this 
was  notice  to  a  peraon  taking  it  as  a  pledge  for  private  indebt- 
edness,  {Shaw  V.  Spencer,  100  Mass.  382 ;  1  Am.  R.  115.) 

By  her  will,  which  was  introduced  in  evidence,  Mrs.  Nu- 
gent directed  that  Koons,  one  of  whose  family  she  said  she  had 
become,  should,  as  compensation,  have,  during  her  lifetime, 
the  interest,  as  it  accrued,  on  said  note  for  $3,500,  and,  in  ad- 
dition to  such  interest  as  might  accrue  in  her  lifetime,  she 
gave  him  "  the  further  sum  of  $500,  said  le^cy  of  $500  to  be 
the  first  legacy  paid  out  of  my  estate."  She  bequeathed  $500 
to  Sarah  A.  Koons,  and  whatever  remained  out  of  her  estate, 
after  payment  of  her  debts  and  funeral  expenses,  and  expenses 
of  administration,  she  gave  to  her  six  daughters,  to  be  equally 
divided  between  them  ;  and  she  appointed  naid  Koons  ezecabn* 
of  her  will 
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The  evidence  showed  that  Koons  qualified  as  executor,  and, 
,t  the  time  of  the  trial,  wae  Btil)  acting  as  bqcIi  ;  that  no  claims 
lad  been  filed  in  the  clerk's  office  against  the  estate ;  and  that 
foons  had  made  no  report  as  'executor.  YarioTis  payments 
ipon  the  Kugent  note,  received  by  Koons  after  the  aBBignment 
0  the  plaintifiB,  were  proved. 

It  was  proved  that  the  Nugent  note  came  into  the  hands  of 
^oons  as  executor,  and  that  the  note  of  Koone  to  Mrs.  Ladnke, 
0  secure  which  the  Nngent  note  and  mortgage  were  pledged, 
ras  given  for  the  individual  debt  of  Koons,  for  money  bor- 
owed  to  pay  on  bis  house.  Mrs.  Laduke  teetiiied  that  she  did 
lot  know  tliat  the  Nugent  note  belonged  to  the  estate.;  that 
Coons  said  he  came  by  the  note  by  the  will ;  that  it  was  com- 
ag  to  bim ;  that  it  was  bis ;  and  tjiat  she  supposed  it  was  bis. 
ler  husband  testified  that  Koons  said  that  all  the  Nugent  note 
ras  bis  by  will,  except  the  credits.  Koons  testified  that  he 
raneacted  all  the  buBineas  in  reference  to  the  loan  with  Mr. 
^aduke,  and  not  with  Mrs.  Laduke,  and  tbat  he  told  Mr. 
>aduke,  that  he  came  in  possession  of  the  Kugent  note  by  the 
rill  of  Mrs,  Nugent 

While  the  evidence  did  not  show  that  any  debts  had  been 
aid,  it  showed  tbat  no  claims  bad  been  filed  ;  but  it  showed 
hat  the  executor  was  not  a  specific  legatee  or  a  residuary  lega- 
le, and  that  the  amount  of  his  general  legacy  was  less  than  bis 
rivate  debt  for  which  be  pledged  assets. 

It  appeared  from  the  complaint  that  the  note  of  George  W. 
lugent,  secured  by  mortgage,  was  payable  to  Mary  T.  Nugent, 
r  order.  It  was  not  alleged  that  it  had  been  assigned  to 
Coons,  and  that  exhibit  did  not  show  an  assignment  by  Mrs. 
lugent.  It  was  alleged  tbat  she  died  testate,  and  that  Koons 
ecame  executor  of  her  will.  The  will  was  not  set  out.  No 
itle  to  or  right  in  said  note  and  mortgage  was  shown  to  be  in 
LOons  save  what  he  acquired  as  executor.  The  indebtedness 
or  which  he  was  shown  to  have  pledged  tbe  note  and  mort- 
age was  stated  as  bis  private  indebtedness,  evidenced  by  his 
idividual  note.  The  assignment  by  way  of  pledge  was  made 
y  Koons  in  bis  individual  capacity.  Upon  the  note  assigned, 
Vol.  in.— 18 
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as  BhowQ  l^  the  exhibit,  were  three  crediba,  the  first  signed  by 
Urs.  Nugent,  the  other  two  by  Koons,  as  execntor. 

In  hie  aseignment  written  npon  the  bac^  of  fatB  individnfll 
note,  he  referred  to  one  of  these  payments  made  to  him  aa  ex- 
ecntor, which  he  had  no  other  right  to  receive,  and  which  had 
been  receipted  for  on  the  Nngent  note  by  him  as  executor,  and 
said  that  the  asBigned  note  came  into  his  puBsession  by  will  of 
Mary  T.  Nugent. 

If  the  complaint,  by  its  averments,  does  not  clearly  and 
directly  show  that  Eoone  received  the  note  and  mortgage  as 
execntor,  it  does  not  show  that  he  received  thetn  otherwise 
than  AS  executor.  We  think  it  does  appear  by  the  complaint, 
though  somewhat  obscurely,  yet  sufficiently,  that  Eoons  held 
(he  note  and  mortgage  as  execntor,  and  that  Mrs.  Ladnke  was 
put  npon  inquiry.  The  will  would  have  shown  that  Eoons 
had  no  power  to  pledge  the  Nugent  note  and  mortgage  to  se- 
cure his  private  debt,  even  to  the  amount  of  $500.  Mrs  I^- 
duke  conld  not  be  protected  by  her  belief  of  the  executor's 
representations,  in  contradiction,  as  well  of  his  (^wn  written 
admissions  brought  to  her  knowledge,  as  of  what  she  might 
have  learned  by  diligent  inquiry.  Where  the  rights  of  others 
interested  in  the  settlement  of  a  decedent's  estate  are  so  in- 
volved, to  permit  such  dealings  would  b*e  contrary  to  the  policy 
uniformly  enforced  in  the  administration  of  trusts. 

While  the  complaint  showed  that  the  debt  for  which  the 
property  was  pledged  was  the  private  debt  of  the  executor, 
that  the  property  pledged  was  property  of  the  decedent's  es- 
tate, and  that  the  pledgee  knew  that  such  was  the  character  of 
the  debt,  and  was  pnt  upon  inquiry  as  to  the  character  in 
which  the  pledgor  held  the  property,  it  did  not  attempt  in  any 
manner  to  show  facts  which,  under  such  circnmstances,  were 
necessary  in  order  to  authorize  the  pledging,  and  the  evidence, 
which  we  have  set  out  for  illustration,  showed  why  such  at- 
tempt was  not  made. 

We  think  that  the  complaint  did  not  show  a  cause  of  action, 
aud  that  the  judgment  should  be  reversed. 
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SlBTBCHK  VS.   WABB. 
[a«  AUbams,  278.] 

WhEH  LBOAOT   a   OHABOB  on  BBAL  B8TATE  detibied. 

Tht    intention    of    twUtor  must  goram  in  determining  wkBthar  l^adea  are 

ohufced  on  land  derised. 
Whenever  it  appears  tliat  the  deriee  wa«  givan  on  oondmon  or  In  oonrideraUon 

tbat  the  deviiee  iihonld  pa;  the  legacy,  tLe  land  will  be  charged  nith  ita  paj- 

BiLt  to  charge  legacy  od  land  devised.  DefeuduitB  inters 
posed  a  demttrrer  which  was  sustained  b;  the  Chancellor,  and 
bill  dismissed. 

D.  S.  Troy  and  H.  C.  Tompkins,  for  appellant. 

Arrington  <&  MorrUette,  Watts  <&  SonSf  and  S.  M.  Wil- 
liamson, opposed.  « 

Briokell,  0.  J.  Robert  J.  Ware  died,  having  made  aod 
pablisbed  bia  last  will,  which  was  subseiiQently  admitted  to  pro- 
bate. By  tbe  second  item  of  the  will,  be  devises  and  beqneaths 
to  bis  wife  Asenath  A.,  for  the  term  of  her  natural  life,  a  plan- 
tation containing  four  or  five  thousand  acres  of  land,  and  all 
the  personal  property  thereon  situate.  By  the  third  item,  be 
devises  and  beqneatbs  to  her  absolutely  bis  dwelling-house, 
situate  in  the  city  of  Montgomery,  witb  all  tbe  household  and 
kitchen  furniture,  and  household  appliances  therennto  belong- 
ing, or  which  were  there  at  tbe  time  of  bis  death,  with  the  cai^ 
riages  and  horses  she  was  then  accuatomed  to  use.  Tbe  fourth 
item  is  in  these  words :  "  It  is  my  will  and  desire,  aud  I  do 
hereby  give  and  devise  all  my  moneys  and  cboses  in  action, 
that  I  may  have  at  the  time  of  my  death,  unto  my  said  wife, 
Asenath  A.  Ware,  to  have  and  to  bold  to  her,  subject  to  the 
foUowing  conditions,  tbat  is  to  say,  if  demands  which  the  law 
'  requires  to  be  paid,  shall  come  against  my  estate,  to  the  amount 
of  ten  thousand  dollars,  or  less,  my  said  wife  shall  settle  and 
pay  said  demands,  not  exceeding  ten  thousand  dollars,  and  shall 
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also  pay  to  mj  grand-danghter,  Kate  Molton  Ware,  daughter 
of  Kobert  Y.  Ware,  the  buid  of  five  thousand  dollars,  payable 
at  such  time  as  my  said  wife  may  deem  proper,  without  inter- 
est. If,  however,  more  than  ten  thoosatid  dollars  shall  eome 
against  my  said  estate,  in  debts  to  be  paid  to  creditors,  that  it 
is  my  will  that  the  balance  over  and  above  the  sum  of  ten  thoa- 
sand  dollars  to  be  paid  as  above,  by  my  said  wife,  shall  be  borne 
And  paid  eqnally  by  her  and  my  three  children,  hereinafter 
Binned,  in  equal  proportions."  The  eighth  item  of  the  will  is 
in  these  words:  "  I  will  and  bequeath  five  thousand  dollars  to 
my  grand-daughter,  Kate  Molton  Ware,  which  five  thousand 
dollars  shall  be  paid  to  her  by  my  said  wife,  as  is  above  pro- 
vided in  this  will,"  Kate  Molton  having  intermarried  with 
the  appellant,  on  the  23d  day  of  November,  1872,  Mrs.  Ware 
made  her  promissory  note  payable  at  one  day  to  said  Eate 
M.,  for  the  said  five  tboasand  dollars,  ae  expressed  in  the  note, 
"  the  amount  requy-ed  by  the  will  of  R.  J.  Ware,  deceased,  to 
be  paid  to*her  by  me."  It  is  further  expressed  that  "  this  note 
is  not  to  have  the  effect  of  discharging  any  property  given  to 
me  by  said,  will,  irom  any  liability  or  lien  existing  by  operation 
of  law  for  the  payment  of  said  legacy."  The  purpose  of  this 
bill  is  to  charcre  the  real  estate  devised  to  Mrs.  Ware  with  the 
payment  of  the  said  legacy  of  five  thousand  dollars,  upon 
averments  of  her  insolvency,  and  that  the  personal  property 
bequeathed  her  has  been  consumed  and  otherwise  appropri- 
ated. 

If  real  estate  is  devised  upon  condition  to  pay  a  legacy,  or 
with  a  direction  that  the  devisee  pay  the  legacy  in  respect  to 
the  estate  so  devised  him,  and  because  the  real  estate  has  thus 
been  devised,  such  real  estate  is  in  equity  chargeable  with  the 
payment  of  the  legacy,  unless  there  is  something  in  the  will  to 
yebnt  the  l^al  presumption  ;  or  from  which  it  can  be  inferred 
that  the  testator  intended  to  exempt  the  estate  devised  from 
that  charge.  (Harris  v.  Fly,  7  Paige,  421 ;  Willar^'s  Eq.  489.) 
The  rule  is  thus  stated  :  "  If  legacies  be  given,  and  at  the  same 
time  directed  to  be  paid  out  of  the  real  property  ;  or  where  the 
real  estate  is  given,  to  A.,  either  inprcBsenti  or  in  future,  he 
paying  out  of  it  certain  legacies ;  or  if  the  land  be  charged 
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with  sach  pajments ;  in  each  case,  ths  deviBed  estate  will  be 
the  onlj  fuod  out  of  which  those  buidb  are  to  be  paid.  The  rea- 
Bona  are  these :  the  estate  in  the  one  case  is  expreselj  iiicnm- 
bered,  and  in  the  other,  it  ia  intended  to  be  divided  between 
the  devisee  and  legatees.  In  the  last  instance,  the  estate  is 
given  upon  condition  that  the  devisee  make  the  specific  pay- 
ments. He  takes  the  land  cum  (mere,  and  non  constat  the  es- 
tate would  have  been  devised  to  him,  unless  the  testator  had 
conceived  that  the  legacies  would  have  been  discharged  out  of 
it."     (1  Roper's  Leg.  670.) 

In  reference  to  the>  application  of  this  rule,  as  in  reference 
to  all  other  qnestione  arising  in  the  construction  of  wills,  the 
intention  of  the  testator  must  govern.  The  intention  to  charge 
the  real  estate  maj  be  expressed,  or  the  charge  may  be  created 
by  fair  and  just  implication.  Whenever  it  appears  satisfacto- 
rUy  that  the  devise  was  given  on  condition,  or  on  the  considers* 
tioD  that  the  devisee  should  pay  the  legacy,  the  l^d  will  be 
charged.  The  charge  cannot  be  implied,  when  it  appears  that 
the  testator  intended  the  legacy  should  be  paid  by  the  devisee 
from  other  gifts  made  to  him,  though  such  gifts  from  any  cause 
may  t>e  insufficient  for  the  payment,  or  may  become  insufficient 
from  the  default  of  the  devisee. 

The  devises  of  the  real  estate  to  Mrs.  Ware  are  specific,  dis- 
tinct from,  and  independent  of  the  bequests  to  her  of  the 
moneys  and  choses  in  action.  They  contain  no  words  of  charge, 
nor  any  expression  akin  to  those  from  which,  in  decided  cases, 
a  charge  has  been  implied.  The  legacy  of  five  thousand  dol- 
lars to  Eate  Molton  Ware,  is  introduced  into  and  connected 
with  the  bequest  of  the  moneys  and  choses  in  action,  and  forma 
part  of  the  directions  as  to  the  payments  Mrs.  Ware  is  reqnired 
to  make  from  that  bequest.  The  devises  of  the  real  estate  are 
unconditional — the  bequest  of  the  moneys  and  choses  in  action 
is  upon  terms  and  conditions — the  payment  of  the  debts  of  the 
testator  to  the  amount  of  ten  thousand  dollars,  and  of  the  leg- 
acy of  five  thonaand  dollars  to  Eate  Molton  Ware.  The  testa- 
tor appoints  the' fund  which  is  charged  with  the  payment  of 
the  legacy,  and  it  is  with  respect  to  that  fund  the  devisee  is 
required  to  pay  the  legacy,  and  not  with  respect  to  the  real 
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estate.  If  the  direction  bad  been  that  the  legaaj  Bhoold  be 
paid  because  of  the  real  estate  devised  for  life,  it  woald  oot  be 
insisted,  the  real  estate  devised  in  fee  simple  was  chained  with 
the  payment  of  the  legacy.  (£)  Lomax's  Ex.  171.)  The  same 
reasoning  which  would  confine  the  charge  of  the  legacy  to  the 
particular  real  ^tate  in  the  Tease  supposed,  confines  it,  under 
the  terms  of  this  will,  to  the  gift  of  the  moneys  and  ohoses  in 
action.  By  the  acceptance  of  the  gift  of  the  moneys  and  chosei 
in  action,  Mrs.  Ware  may  have  become  personally  liable  for 
the  payment  of  the  legacy.  To  fasten  upon  her  such  liability, 
is  not  a  purpose  of  the  bill  as  now  fram«j ;  and  it  is  apparent 
that  question  was  not  presented  to  the  chancellor. 

We  find  no  error  in  the  record,  and  the  decree  moat  be 
affirmed. 


Shbetz's  AppbaXi. 

[lOOPenn.  StlM.] 

Costs  of  exeoutob. — Attbupt  to  bstabush  foboed  whj.. 

The  ri|^t  of  an  exeoolor  to  eoa(<  b  to  issae  dmitavU  v«l  non,  eTBD  trhin  bqc««n- 
fnl,  depends  an  (he  question  whether  tbe  UtigatioD  ia  for  the  benefit  of  tboa* 
entitled  to  tba  estate. 

An  executor  wUl  not  be  allowed  out  of  the  estate  the  coats  of  prooee«Uiigi  iAta 
bj  him  to  eotabliah  a  forged  wilL 

Apfbal  from  tbe  Orphans'  Court  of  Philadelphia. 
The  facts  sufficiently  appear  in  tbe  opinion. 

Rtidol^h  M.  Schick  and  Benfamin  H.  Brewster,  for  ap- 
pellant. 

C.  8.  Paneoaet  and  John  O.  Johmon,  for  appellees. 

Stbekktt,  J.  After  a  protracted  and  vigorously  conducted 
contest,  the  paper  writing  purporting  to  be  the  last  will  and 
testament  of  Bobert  Whither,  deceased,  was  decided  to  be  a 
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forgery,  aad  letters  teBtamentar;  were  granted  to  the  execu- 
tors of  the  genuine  will.  The  forged  will  was  produced  for 
probate  hy  W.  E.  Dickerson,  Esq.,  who  had  been  the  friend 
aifd  legal  adviser  of  the  deceased.  A  caveat  was  filed,  and 
after  an  amoant  of  testimony  had  been  taken,  an  issue  was  di- 
rected to  determine  the  validity  of  the  allE$;ed  will.  When  the 
isfine  came  on  for  trial  in  the  Coart  of  Common  Pleas,  No.  I , 
an  agreement  was  made  between  the  parties  thereto,  in  pursu- 
ance of  which  a  verdict  against  the  will  was  taken,  and  the  sum 
of  $15,000  wae  paid  to  appellant  for  hifi  ezpensea,  including 
.counsel  fees.  A  petition  waa  afterwards  presented  by  Mary  E. 
Service,  a  legatee,  in  behalf  of  herself  and  others,  and  also  by 
W.  R.  Dickerson,  Esq.,  in  his  own  behalf,  praying  the  court  to 
Bet  aside  the  verdict.  This  was  done,  and  the  second  trial  re- 
sulted as  before,  in  a  verdict  for  defendants,  finding  sub- 
stantially that  the  Dickerson  will  was  a  forgery.  Subsequent- 
ly appellant  presented  to  the  Orphans'  Ooart  a  claim  against 
the  estate  for  expenses  of  the  second  trial,  viz.,  $927,  witness 
fees,  and  a  reasonable  allowance  for  counsel  fees,  neither  of 
which  were  allowed.  The  subject  of  complaint  in  the  several 
epecificatiouB  of  error  is  the  rejection  of  this  claim. 

It  may  be  conceded  that  appellant,  in  endeavoring  to  estab- 
lish the  validity  of  tlie  disputed  paper,  acted  in  good  faith,  be- 
lieving it  was  the  genuine  will  of  Mr.  Whitaker ;  but  purity  of 
motive  and  goodness  of  intention  alone  will  not  justify  the  al- 
lowance of  such  a  claim  as  that  made  iu  this  case.  While  the 
general  and  almost  universal  rule  is  that  the  defeated  party  is 
not  entitled  to  costs,  an  exceptional  case  is  sometimes  presented 
in  which  it  may  be  proper  for  a  chancellor  to  make  a  reasona- 
ble allowance  for  counsel  fees  and  expenses  of  the  losing  party, 
on  the  ground  that  it  is  a  charge  whiuh  in  equity  and  good  con- 
science the  fund  ought  to  bear ;  but,  as  remarked  by  the  learned 
judge  of  the  Orphans'  Court,  it  would  be  an  extraordinary  per- 
version of  this  doctrine  to  apply  it  to  one  claiming  adversely  to 
the  will  of  a  testator,  and  seeking,  through  the  instrumentality 
of  a  forged  docament,  to  defeat  its  operation.  The  allowance 
of  coats  in  Geddis'  Appeal,  9  Watta,  284,  to  a  disinterested  ex- 
ecutor, who  in  an  issue  deviawoit  vel  non  unsuccessfully  de- 
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fended  a  will  which  had  been  admitted  to  probate,  and  ander 
which  he  was  acting,  restB  on  the  pecaliar  circumstances  of  that 
case.  They  differ  so  widely  from  those  of  the  present  case  that 
the  principle  on  which  the  former  rests  is  inapplicable  to  tlie 
latter.  The  rnling  in  Royer'a  Appeal,  1  Harris,  568,  that  it  is 
the  dnty  of  an  execator  to  sustain  the  will,  is  qnalified  by  say- 
ing, "  that  nnder  our  decisions,  his  right  to  do  so  depends  alto- 
gether upon  whether  the  litigation  is  for  the  benefit  of  the  es- 
tate or  in  promotion  of  the  interest  of  those  eventually  entitled 
to  the  fund."  And  the  learned  judge  who  delivered  the  opin- 
ion in  that  case  adds :  "  It  is,  therefore,  difficult  to  imagiue 
how,  where  a  pretended  will  has  been  repudiated,  by  verdict, 
the  costs  of  the  contest  can  be  cast  on  those  who  have  suc- 
ceeded." In  ScotPa  EataU,  9  W.  &  S.  98,  the  executor  prose- 
cuted the  litigation  to  a  successful  issue,  not  for  his  own  benefit, 
bat  in  the  interest  of  the  legatees,  who  thereby  obtained  the 
whole  estate.  It  was  there  held  that  he  was  entitled  to  credit 
fees  paid  counsel  for  their  professional  services  in  estahlishiug 
the  validity  of  the  will  and  the  bequests  therein  contained.  If 
he  had  been  unsuccessful,  .bis  claim  to  be  paid  out  of  the  funds 
of  the  estate  would  have  rested  on  different  and  wholly  untena- 
ble grounds. 

Whatever  may  be  the  rule  in  other  States  it  is  sufficient  to 
say  that  in  Pennsylvania  the  right  of  an  executor  to  costs  in  an 
issue  devisavit  vel  non,  even  when  successfal,  depends  on  the 
question  whether  the  litigation  is  for  the  benefit  of  those  enti- 
tled to  the  estate.  In  no  possible  view  was  the  effort  of  appel- 
lant to  establish  the  forged  will  of  any  benefit  to  the  widow  and 
legatees  of  the  testator  in  this  case ;  on  the  contrary,  it  was 
fraught  with  nothing  but  peril  and  expense  to  them. 

The  question  before  the  Orphans'  Court  was  rightly  decided 
in  accordance  with  the  principles  recognized  in  the  cases  above 
cited ;  to  which  may  be  added  Mumper's  Appeal,  3  W.  &  S. 
441,  and  Rankin's  Appeal,  10  W.  N.  C.  235. 

Decree  affirmed  at  the  costs  of  appellant,  and  appeal  dis- 
missed. 
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BRA.DISH  VS.  MgOlRLLAN. 

[100  Fenn.  St,  607.] 

CoDicn.  DiRKcnuG  which  op  two  pbiob  wills  bhodld  taxe 

EFFECT. 

TMtatoF  eiecnted,  at  diOereat  times,  two  wills,  and  1ftt«r  a  writing  Btjled  > 
"  codicil,'  in  wlucb  he  directed  that  if  be  died  within  three  months  the  first 
t«ataitieat  iboold  be  hii  lut  will,  and  apoa  lila  deceau  after  nch  tiin«  the 
last  writing  should  take  effect  TealaMr  died  witiitn  the  three  months.  Htld, 
that  the  first  will  took  effect  and  the  codicil  most  be  constraed  as  a  codidl 
thereto. 

Ebbob  to  the  Court  of  Common  Pleas  of  Cumberland 
county. 

In  ejectment. 

Both  parties  cUim  nndur  James  Hamilton,  who  resided  at 
Carlisle,  and  who  died  there  testate,  January  23d,  1873.  He 
was  possessed  of  a  large  estate,  consisting  of  real  and  personal 
property,  and  on  the  20tb  day  of  Kovember,  1871,  be  executed 
a  writing  purporting  to  be  bis  lasf  will  and  testament  and 
marked  "A"  by  him.  On  the  13th  day  of  January,  1873,  be 
executed  another  writing  of  similar  import,  which  he  marked 
"  B."  In  and  by  virtue  of  both,  be  made  disposition  of  his 
entire  estate,  inter  alia,  by  bequests  and  devises  to  charitable 
and  religions  uses.  By  both,  the  plaintiff  was  made  residuaiy 
devisee,  which  residuum  included  the  land  in  dispute.     On  the 

day  of  January,  1873,  Mr.  Hamilton  executed  anotlier 

paper,  which  he  styled  "  codicil  to  my  last  will  and  testament.'* 
It  contained  bequests  and  devises  to  certain  persons,  not  named 
in  either  of  the  former  writings,  and  inter  alia,  as  follows : 

"  2.  I  give  and  devise  to  Miss  Virginia  McClellan,  the  six- 
acre  field  on  the  Carlisle  Springs  Hoad,  North  Middleton  town- 
ship, Cumberland  county,  about  half  mile  north  of  Carlisle,  to 
her  and  her  heirs  in  fee  simple."  This  is  the  land  in  dispute 
in  this  suit. 

The  sixth  item  of  the  codicil  is  in  the  following  words : 

"  6.  Whereas,  There  is  an  act  of  Assembly  rendering  void 
all  eleemosynary  bequests  and  devises,  if  not  executed  in  a  cer- 
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tain  nnmber  of  days  before  the  decease  of  the  testator :  And 
whereas,  I  executed  a  will  dated  the  twentieth  day  of  Novem- 
ber, A.  D.  1871,  Now  I,  James  Hamitton,  the  testator,  declare 
said  will  of  20th  of  November,  1871,  marked  'A,'  to  be  uij 
last  will  and  testament,  should  I  die  before  the  first  of  March, 
1873,  otherwise  the  will  of  the  13th  of  Jatmary,  1873,  shall  be, 
and  is  hereby  declared  to  be,  mj  last  will.     Witness  my  hand 

and  seal  this day  of  January,  1873. 

"  James  Haictltoit." 

This  codicil  was  written  on  a  separate  piece  of  paper.  It 
and  the  two  wills  were  connected  together  after  big  decease, 
and  all  the  three  were  admitted  to  probate,  January  29th,  1873, 
by  the  register  of  wills  in  and  for  the  county  of  Cumberland, 
as  the  last  will  and  testament  of  James  Hamilton.  In  the  case 
of  BradisKs  Appeal,  24  Smith,  69,  the  writing  of  November 
SOth,  1871,  was  held  to  be  his  last  will,  and  the  controTerBy 
now  is  whether  the  codicil  is  a  supplement  to  it,  or  to  the 
writing  of  January  13th,  1873. 

Both  wiUs  and  the  codicil  are  in  the  handwriting  of  the 
testator ;  the  wills  only  are  witnessed,  bat  there  are  no  sub- 
scribing witnesses  to  the  codicil. 

John  Hays  and  Stxiart  (&  Stuart,  for  plaintiff  in  error. 

S.  Hepburn,  Jr.,  for  defendant  in  error, 

Mercub,  J.  This  contention  relates  to  the  will  of  James 
Hamilton,  who  died  January  23d,  1873.  On  November  20th, 
1871,  he  executed  a  writing  purporting  to  be  his  last  will  and 
testament.  On  January  13th,  1873,  he  executed  another  of 
similar  import,  in  which  he  made  a  charitable  bequest  differing 

from  one  in  the  iirat  will.     On  the day  of  January,  1873, 

he  executed  a  third  writing  purporting  to  be  a  "  Codicil  to  my 
last  will  and  testaraent,"  It  was  not  written  on  the  same 
piece  of  paper  on  which  either  of  tlie  former  was  written,  nor 
was  it  attached  thereto.  It  gave  bequests  and  devises  to  per- 
sons not  named  in  either  of  the  former  writings,  and,  inter 
alia,  devised  the  land  in  question  to  the  defendant.    It  pro- 
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ceeded  to  recite  and  declare,  "  whereas,  There  is  an  act  of  As- 
sembly rendering  void  all  eleemosynary  beqnests  and  deriees, 
if  not  executed  in  a  certain  number  of  daye  before  the  decease 
of  the  testator :  And  whereas,  I  executed  a  will  dated  November 
the  20th,  1871,  Now,  I,  James  Hamilton,  the  testator,  declare 
said  will  of  November  20th,  1871,  marked  A,  to  be  my  last  will 
and  teetament,  shonld  I  die  before  the  let  of  March,  1873,  other- 
wise the  will  of  the  13th  of  January,  1873,  shall  be,  and  is  hereby 
declared  to  he,  my  last  will." 

After  the  death  of  the  testator  the  three  writinj^  were  con- 
nected together,  and  ^1  of  them  admitted  to  probate.  As  he 
died  before  the  first  of  March  the  writing  of  January  13th  did 
not  take  efEect  as  a  will,  {Bradiah'a  Appeal,  24  P.  F.  Smith, 
69.)  The  question  now  is,  did  the  codicil  become  inoperative 
and  fall  with  that  writing  or  did  it  become  a  supplement  to  the 
will  of  November  20th,  1871  ?  Although  a  subsequeut  will 
without  a  revoking  clause  will  repeal  a  prior  will,  yet  it  does 
not  preclude  a  testator  by  appropriate  writing  from  reinstating 
the  prior  one.  A  codicil  may  revoke  by  implication  the  pos- 
terior of  two  wills,  by  expressly  referring  to,  and  recognizing 
the  prior  one  as  the  actually  snbsisting  will  of  the  testator.  (1 
Jarman,  *18d.)  Here  the  codicil  does  not  stop  with  an  implica- 
tion. With  both  wills  in  his  mind,  lie  refers  to  each  distinct- 
ly, and  in  unmistakable  language  the  testator  declares,  in  a  cer- 
tain contingency)  the  earlier  one  to  be  bis  last  will  and  testa- 
ment.    That  contingency  occurred. 

When  the  testator  executed  the  codicil,  he  was  uncertain 
which  of  the  former  writings  would  take  effect  as  his  will.  It 
depended  on  the  contingency  of  his  dying  before  the  time  speci- 
fied. There,  however,  was  no  contingency  stated  in  regard  to 
the  codicil.  There  was  no  intimation  that  it  should  not  take 
effect  in  either  case.  The  clear  intent  was  that  it  should  have 
full  effect  and  attach  itself  to  whichever  writing  became  opera- 
tive as  a  will.  The  codicil  was  to  become  a  part  of  tliat  writ- 
ing, and  the  two  constitute  the  whole  will.  Any  presumption 
that  the  codicil  and  the  writing  of  January  13th  were  both  ex- 
ecuted at  the  same  time,  is  clearly  rebutted  by  the  reference  in 
the  codicil  to  the  latter  as  a  writing  then  existing. 
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The  coDcloBion  to  which  we  hare  comb  is  not  in  conflict 
with  the  point  decided  in  Bradiah's  Appeal,  aupra,  properly 
understood.  The  main  question  there  was  whether  effect 
should  be  given  to  the  writing  of  November,  1871,  in  regard 
to  charitable  beqaeets  therein.  They  were  held  to  be  valid. 
No  person  claiming  nnder  the  codicil  was  a  party  to  that  issae. 
Hence  the  rights  of  the  defendant  were  not  there  diacnssed  nor 
decided.  There  is  a  dictum  in  the  opinion,  as  to  the  intent  of 
the  codicil,  to  which  we  cannot  agree.  We  cannot,  therefore, 
hold  that  sufficient  to  defeat  the  title  which  we  think  the  de- 
fendant so  clearly  took  nnder  the  codicil,  to  the  land  in  qnes- 
tion.  The  learned  judge  correctly  held  that  the  plaintiff  coald 
not  recover. 

Judgment  affirmed. 


BOWBBSOX'S  APPDAIj. 

[100  Petm.  St.  484.] 


WhBM    widow     ENHTLED    to    ADXnnSTRATIOK,    ALTHOUGH 
ILLITEBATE. 

A  uridow'B  illiteracy,  loalntil;  U>  write  or  to  read  printing  nnteaa  In  OenUBn,  will 
not  deprive  her  of  her  right  to  ftdmlniiter  on  her  husband's  ettate  where  she 
possfsaes  a  f^ood  mind,  and  aonnd  jndgmeot,  a  knowledge  of  the  Talnes  of 
pri^>ert;  Mid  of  the  practics!  bu^eaa  transactions  of  Itfe.  Poverty  Is  not 
inaolvencj. 

Appeal  from  the  Orphans'  Court  of  Snyder  county. 

Appeal  by  Joseph  and  Samuel  Bowersox,  from  a  decree 
revoking  letters  of  administration  issued  to  them  on  the  estate 
of  John  Bowersox,  deceased,  and  directing  the  raster  to  grant 
letters  to  deceased's  widow. 

The  facts  appear  in  the  opinion. 

T.  J.  Smith  and  A.  W.  Potter,  for  appellants. 
Charlea  Hower,  for  appellee. 
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Mebcdb,  J.  John  Bowersox  died  intestate.  The  register 
granted  letters  of  admiuiBtration  on  his  estate  to  the  appellants, 
one  of  whom  is  a  son,  and  the  other  a  brother  of  the  intestate. 
Susannah  Bowersox,  claiming  to  be  the  widow  of  the  decedent, 
and  the  right  to  administer  on  his  estate,  appealed  to  the  Or- 
phans' Conrt.  After  hearing,  the  court  vacated  the  letters  ie- 
sned  to  the  appellants,  and  ordered  that  letters  be  issued  to 
Susannah  Bowersox, 

Two  objections  are  made  to  the  conclnsion  of  the  court : 
one  to  finding  her  to  be  the  widow  of  the  decedent,  the  other 
to  deciding  that  she  was  a  proper  person  to  be  intrusted  with 
the  management  of  the  estate.  We  have  carefnllj'  examined 
the  evidence.  We  think  it  amply  sufficient  to  justify  the  court 
in  finding  that  she  had  been  married  to  John  Bowersox.  Not 
only  was  there  positive  evidence  of  the  fact  of  their  marriage : 
but  they  undoabtedly  lived  together  for  some  twenty  years  ; 
and  the  clear  weight  of  evidence  shows,  as  husband  and  wife 
dnring  all  that  time.  The  apparent  desire  not  to  make  the 
marriage  generally  known,  is  accounted  for  by  the  fact  that  all 
right  to  her  former  hnsband's  property  terminated  when  she 
ceased  to  be  his  widow. 

The  effort  to  prove  her  an  improper  person  clearly  failed. 
It  ia  true  she  is  rather  illiterate.  She  cannot  write.  She  can- 
not read  printing  unless  it  be  in  German.  She  has  not  a  busi- 
ness education.  In  this  respect  she  is  like  a  large  majority  of 
the  widows  in  the  Commonwealth.  The  Act  of  Assembly  giv- 
ing the  widow  a  preferred  right  to  administer  on  the  estate  of 
her  deceased  liusband  has  not  made  an  imperfect  or  defective 
education  a  legal  disqualification.  A  good  mind  and  sound 
jndgment,  a  knowledge  of  the  values  of  property,  and  of  the 
practical  business  transactions  of  life,  are  sufficient  to  satisfy 
the  requirements  of  the  statute.  AH  these  the  appellee  has. 
They  will  enable  her  to  select  competent  assistants  and  able  ad- 
visers. This  will  secure  an  efficient  and  faithful  discharge  of 
the  trust. 

It  is  further  claimed,  inasmuch  as  she  has  no  separate  prop- 
erty, that  she  comes  within  the  prohibition  declared  in  Com- 
propsfa  Appeal,  9  Casey,  537,  by  reason  of  insolvency.    This 
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IB  a  misapprelieDBioii  of  the  meaning  of  insolvency.  It  is  not 
tbe  mere  absence  of  property  liable  to  aeizare  on  execution. 
It  is  the  owing  of  debts  in  excess  of  the  valne  of  his  tangible 
property.  If  he  owes  no  debt  he  is  not  insolvent,  althoDgh  he 
may  have  no  each  property.  A  yonng  mechanic  or  laborer  ont 
of  debt,  juBt  starting  for  himself  with  no  property  but  his 
knowledge,  brawny  arm,  and  energetic  will,  is  not  insolvent. 
Nor  is  one  without  visible  property,  owing  no  debt,  who  has 
acqaired  a  learned  profession  which  he  is  about  to  follow.  In 
all  these  cases  each  may  by  industry,  labor,  and  economy,  pay 
his  way  and  contract  no  debts.  Without  debts  there  can  be 
no  insolvency.  Poverty  and  insolveacy  are  not  eynonymoos 
terms. 

The  evidence  in  the  present  case  does  not  show  the  appellee 
to  owe  a  single  dollar.  If  anything  remain  of  her  husband's 
estate  after  paying  his  debts,  she  will  have  property.  That  will 
be  in  addition  to  the  undoubted  security  which  she  moat  give 
before  the  letters  are  issued  to  her. 

Decree  affirmed  and  appeal  dismissed  at  the  costs  of  the 
appellants. 

Shabbwood,  C.  J.,  and  Tbdnkbt,  J.,  dissent. 


DONBGAN  VS.    WaDB. 

[TO  Alftbuna,  BOl.] 

CoHDinoM  PBOHtBrmio  oontkbt  of  will. 

Dnder  •  chose  that  if  any  one  eftestator'a  children  thonld  "ndat  thepro)Mrt«" 
ot  hii  will,  or  "  petlUcn  to  break  or  set  it  afld«,"  hts  abtrs  ahall  go  to  tha 
children  who  "  ahall  not  oppose "  the  will,  a  child  who  abeta  his  alsttr 
in  filing  objeclions  to  the  will  and  taking  Uie  preparitory  atepa  to  a  trial,  bear- 
ing the  expense  of  her  litigation  and  adviaiog  Id  ita  management,  forfeits  hU 
•hare,  altllDogh  the  opposition  was  abandoned  befure  ft  trial. 

Appeal  from  Madison  Chancery  Court. 

Bill  for  partition  filed  by  William  H.  Don^;an  against 
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David  Wade,  Harriet  Wade,  and  Amanda  Wade,  individually 
iDd  as  executrix  of  David  Wade,  Senior,  deceased.  Complainant 
3laimed  a  one-third  interest  in  the  lands  as  purchaser  at  an  ex- 
JcntioQ  sale  upon  a  judgment  against  the  defendant,  David 
Wade. 

David  Wade,  Senior,  died  in  1861,  and  by  his  will  devised 
the  land  in  gueetion  to  four  of  his  children,  Amanda,  Harriet 
ind  David,  the  defendants,  and  Robert,  since  deceased,  to  be 
equally  divided  between  them,  no  interest  being  devised  to 
Margaret  Turner,  a  married  daughter. 

Amanda  Wade  and  David  Wade  answered  averring  that 
the  latter  had  forfeited  all  interest  in  the  land  by  violating  the 
provisions  of  the  will  against  contests  as  set  out  in  the  opinion. 
David  Wade  specially  averred.  "  When  said  will  was  pre- 
sented for  probate,  in  the  Probate  Court  of  Madison,  respond- 
ent joined  in  the  contestation  thereof.  Objections  were  filed 
to  the  probate  of  said  will,  certainly  in  the  name  of  Margaret 
Turner,  and  also,  as  I  believe,  in  the  name  of  Robert  Wade, 
both  of  whom  were  devisees  under  said  will.  Respondent  aided, 
assisted  and  instigated  the  said  Margaret  Turner,  in  contesting 
the  probate  of  said  will ;  attended  the  courts  while  the  contest 
was  pending ;  directed  the  issuance  of  subpoenas  for  witnesses ; 
gave  Mrs.  Turner  $100  to  pay  her  lawyer,  and  told  the  lawyer 
that  he  would  see  him  paid  in  full.  On  this  state  of  facts,  and 
according  to  the  terms  of  the  will,  respondent  forfeited  the  de- 
vise to  him  thereunder." 

The  will  was  offered  for  probate  on  June  13.  1861,  by 
Amanda  Wade,  the  executrix.  On  July  8,  1861,  citations  to 
the  parties  and  subpoenas  to  the  witnesses  were  ordered  to  issue, 
and  the  matter  was  adjourned,  from  term  to  term,  till  December 
18,  1861,  when  contestants  obtained  leave  to  withdraw  their 
objections,  without  prejudice,  to  filing  a  bill  in  chancery. 

The  following  statement  of  the  attorney  for  the  proponents 
in  the  proceedings  to  probate  the  will  was  read,  as  well  as  a 
corroborative  statement  of  the  probate  judge:  "I  know  the 
fact  that  the  probate  of  the  will  was  resisted  by  Mrs.  Turner^ 
a  daughter  of  said  testator.  In  her  name  objections  were  filed 
to  the  probate  of  the  will,  averring  the  incompetency  of  the  testa- 
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tor,  and  undue  inflaences  practiced  on  him  by  said  Harriet  and 
Amanda  Wade.  There  were  several  continnancea  of  the  eon- 
test  ;  witnesses  were  Bummoned,  and  depoBitiona  taken  by  each 
party.  David  Wade,  a  son  of  the  testator,  though  not  appear- 
ing on  the  record  as  a  conteitant,  was  active  in  the  contest, 
eeeking  to  defeat  the  probate  of  the  will.  He  was  present  on 
several  (if  not  all)  the  days  set  for  the  trial  of  the  contest,  ad- 
Tisjng  and  consulting  vith  the  lawyers  engaged  for  the  contest- 
ant." 

The  coort  below  dismissed  the  bill. 

Svmeg,  Gordon  c6  Sheffey  and  D.  D.  Shdby,  for  appel- 
lant. 

£.  P.  Walker,  oppofled. 

SoUEBTiLLE,  J,  The  constmction  placed  by  the  referee 
Qpon  the  will  of  David  Wade  was  clearly  correct.  The  12th 
item  of  this  instntment,  which  gives  rise  to  this  snit,  is  as  fol- 
lows :  "  It  is  my  will,  that  if  any  one  of  my  children  shall  re- 
sist the  probate  of  my  will,,  or  petition  to  break  ot  aetit  aside, 
sQch  child  or  children  shall  not  have  any  part  of  my  estate 
whatever,  and  the  portion  intended  for  such  child  shall  be  dis- 
tributed among  those  of  my  children  mentioned  in  item  No.  8, 
who  lAail  not  oppose  my  will,  in  the  same  way  that  the  balance 
of  my  estate  is  therein  directed  to  be  distributed  ;  the  child  or 
children  opposing  my  will  being  excluded  from  any  participa- 
tion therein." 

The  question  here  presented  is  whether  the  conduct  of  Da- 
vid Wade,  iTr.,  constituted  such  resistance  or  opposition  to  his 
father's  will,  as  to  work  a  forfeiture  of  his  interests  as  devisee 
under  the  provisions  of  the  above  item.  The  testator  possessed 
the  right  of  disposing  of  his  property  as  he  saw  fit,  so  long  as 
he  violated  no  law  or  established  principle  of  sound  public 
policy.  He  could  bestow  or  withhold  benefactions,  as  an  attri- 
bute of  the  Jva  disponendi,  without  regard  to  considerations  of 
jnstice,  or  of  caprice.  So,  he  could  make  some  dispositions  on 
conditions  precedent  or  subsequent,  not  illegal.  He  chose  t^ 
attach  a  ground  of  forfeiture,  which  wonld  divest  the  iutereet 
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>f  any  one  of  his  childrea  who  might  seek  to  resist  or  oppoee 
lis  will.  It  is  not  denied  that  thb  is  a  legal  or  valid  condition, 
rhen  attached  to  a  legacy  or  devise.  Its  pnrpose,  too,  is  clear. 
t  was  designed  to  prevent  the  inangnration  or  prosecntion  of 
L  sait  orcontebt  iu  the  courts,  commenced  with  the  view  of  de- 
eating  the  will  of  the  testator  as  he  had  seen  fit  to  make  it. 
5uch  contests  often  breed  irreconcilable  family  fends,  and  lead 
o  disgracefnl  family  e:iposnres.  They  not  nnfreqnently,  too, 
vaste  away  vast  estates,  by  protracted  and  extravagant  litiga- 
ion. 

It  is  insisted  by  appellant's  connsel,  that,  inasmnch  as  David 
iVade,  Jr.j  has  never  contested  the  will  of  the  testator  in  his 
iwn  name,  the  forfeiture  declared  by  the  twelfth  item  cannot 
>e  enforced  against  him  or  against  the  appellant,  who  is  bis 
)riTy  in  estate.  It  cannot  be  denied  (if  we  waive,  for  the 
>reBent,  all  exceptions  to  evidence),  that  he  aided  and  abetted 
lis  sister  in  the  inauguration  and  prosecntion  of  such  a  contest ; 
hat  she  opposed  the  will,  so  far  as  to  file  objections  to  its  pro- 
late, and  took  all  the  initiatory  steps  preparatory  to  a  trial  of 
he  issues  on  their  merits  ;  and  that  he  was  even  bearing  the 
izpenaes  of  the  litigation,  and  advising  in  its  management. 

Bat  it  ie  argned  that  there  was  strictly  no  contest  by  Mrs. 
Piimer,  the  sister,  becanse  it  was  never  brought  to  a  trial,  by 
-eason  of  its  abandonment,  and  that  David  Wade,  Jr.,  cannot 
te  said  to  have  resisted  or  opposed  the  will,  within  the  meaning 
if  the  testator,  because  he  never  appeared  upon  the  records  of 
he  court  as  such  contestant.  We  do  not  think  this  argument 
B  sound.  The  steps  taken  by  Mrs.  Tnmer  constituted  opposi- 
ion  to  that  nnlitigated  probate  or  establishment  of  her  father's 
rill,  which  it  was  his  great  care  to  secure.  And  the  participa- 
ion  of  David  Wade,  Jr.,  in  such  contest,  was  of  the  same 
haracter,  however  deficient  in  the  candor  of  open  resistance. 
?o  relieve  him  under  such  circumstances,  and,  at  the  same  time, 
o  visit  her  with  the  penalty  of  a  forfeiture,  would  be,  in  effect, 
0  permit  the  law  to  place  a  premium  on  artifice,  and  to  suffer 
he  just  reproach  of  seeking  after  the  shadow  instead  of  the 
ubstance.  We  see  here  the  very  fullest  scope  for  the  operation 
if  the  principle,  Quifacitper  alium,  faeit  per  le. 
Vol.  m.— 14 
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The  court  below  erred,  however,  we  think,  in  allowing  evi- 
dence which  wft8  merely  secondary  to  be  introduced,  of  anch 
contoat.  The  statnte  reqairee  that,  in  contesting  the  validity  of 
wills,  the  groands  of  contestation  muBt  be  alleged  in  writing. 
(Code  of  1876,  §  2317.)  The  evidence  shows  that  this  was  done ; 
and  a  copy  of  the  record  should  have  been  produced,  or  ita  loss 
acconnted  for,  so  as  to  authorize  secondary  evidence  of  its  con- 
tents. The  testimony  of  the  probate  judge  fails  to  show  that 
any  search  has  been  made  for  the  missing  paper.  It  is  true 
that  he  certifies  to  the  fact,  that  the  transcript  contains  *'  a  fall, 
tme  and  perfect  copy  of  all  the  proceedioga,"  in  the  matter  of 
the  probate  of  the  will,  "  so  far  as  they  appear  of  record,"  in 
the  Probate  Court.  This  general  statement  is  not  sofficient. 
The  Probate  Court  was  the  proper  place  of  deposit  for  the 
paper ;  and  the  first  preenmption  would  be,  that  it  was  there, 
unless  shown  to  be  elsewhere ;  and  it  would  be  sufficient,  prob- 
ably, to  show  a  proper  search  in  such  office,  l^e  negative 
averment  of  the  fact,  derived  by  implication  from  the  state- 
ment of  the  correctness  of  the  record,  is  not  sufficient.  It 
does  not  satisfy  the  requirements  of  the  law,  which  exacts  such 
a  search  as  to  establish  a  reasonable  presumption  of  the  loss  of 
the  document  or  paper,  (1  Greenl.  £v.  §  558.)  It  mnst  be  by 
one  having  access  to  the  probable  or  known  place  of  deposit, 
and  ought,  in  general,  to  be  recent.  (L  Whart.  Ev.  §  147; 
Predar  v.  Stallioorth,  37  Ala.  402 ;  Vcd/ioun  v.  Thompson, 
68  Ala.  166.) 

For  this  error,  the  decree  of  the  Chancery  Court  must  be 
reversed,  and  the  cause  remanded. 

Bbioebll,  C.  J.,  not  sitting. 


Condition  not  to  oontost  wUI.-^In  Englsnd,  a  coaditioii  not  to  dia- 
pnte  tbe  will,  where  the  subject  of  disposition  is  peraonal  estate,  is  re- 
garded OB  in  ttrrorem,  and,  therefore,  where  there  is  a  reasonable  occaaion 
for  contest,  a  legatee,  bj  disputing  the  will,  does  not,  on  that  account, 
forfeit  his  legacy.  Powell  v.  Uorgan,  %  Vem.  H ;  Horris  v.  Burron^u, 
1  Atk.  4M. 

It  appears  to  be  otherwise  in  case  tbe  legsoj  be  given  over  upon  breach 
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of  the  coDdition.  Cleaver  t.  Sparling,  a  P.  Vf.  628 ;  Stevenaon  t.  Ab- 
ingtoD,  11  W.  R.  9S5. 

But  a  gift  over  to  the  executors  of  the  first  legatee  is  not  sufficient  to 
form  the  exception.     Cage  v.  Russell,  3  Vent.  SG3. 

But  this  rule  is  not  applied  to  derisea  of  real  estate.  A  condition  that 
the  devisee  shall  not  dispute  the  will  is  entirely  valid,  and  a  contest 
works  a  forfeiture.  Cooke  v.  Turner,  16  M.  A  Wei.  187;  8hep.  Toaoh- 
■tone,  133;  Anon.  3  Mod.  7;  Violett  v.  Brookman,  30  L.  J.  Cb.  808. 

A  devise  on  condition  not  to  take  any  proceedings  at  law  in  reference 
to  the  testator's  property  is  held  too  broad,  and,  as  it  might  prevent  the 
devisee  from  protecting  the  property  after  he  acquires  it,  the  condition 
WBH  held  repugnant  and  void.     Bhodea  v.  Land  Company,  2B  Beav.  SSO. 

It  is  settled  law  in  the  United  States  that  no  one  can  take  under  a 
will,  and  at  the  same  time  make  a  claim  against  it,  but  conditions  not  to 
dispute,  in  case  of  legacies,  are  here,  as  in  Sngland,  usually  held  ia  ter- 
rorem,  and  will  not  work  a  forfeiture  unless  there  is  a  gift  over  to  another 
person  upon  breach  of  the  condition.  Fredericks  v.  Qray,  10  Serg.  &  R. 
183;  Hyde  v.  Baldwin,  17  Pick.  803. 

For  a  contrary  doctrine  as  to  legacies,  see  Rogers  v.  Low,  1  Black.  2S3. 

Where  a  condition  not  to  claim  under  certain  deeds  was  held  to  work 
a  forfeiture,  although  the  claim,  when  made,  was  disallowed.  A  similar 
instance  is  found  in  Brownson  v.  Oifford,  8  How.  Pr.  889. 

The  words  "  loath  to  offend,  by  the  word  '  pay,'  the  generona  feelings 
of  my  friends  A.  and  B.,  I  wish  their  acceptance  of,"  were,  in  Massa- 
chusetts, held  to  constitute  a  condition  which,  being  broken  by  an  action 
broi^ht  by  the  legatees,  forfeited  their  legacies.  Hopgood  v.  Hough- 
ton, 22  Pick.  480. 

Tbe  general  rule  in  the  Dnited  States  in  regard  to  such  conditions  im- 
poses upon  devisees  is  the  same  as  in  England.  In  Ohio,  a  condition  ex- 
cluding any  devisee  "who  goes  to  law  to  break  my  will,"  was  held  valid. 
Bradford  v.  Bradford,  19  Ohio,  HO. 

Bo  in  Georgia.     Bhivera  v.  Goat,  40  Ga.  «7«. 

In  Pennsylvania,  Buch  a  condition,  where  there  was  good  cause  for  the 
litigation,  was  held  not  to  take  effect,  and  the  devisee  did  not,  by  con- 
testing, forfeit  his  devise.     Chew's  Appeal,  40  Penn.  St  238. 

In  South  Carolina  such  conditions  are  held  void.  Hallet  v.  Smith,  0 
Rich.  Eq.  13. 

And  in  New  York,  where  the  opposition  vna  interposed  In  good  faith, 
and  WBH  not  vexatious,  such  a  clause  was  declared  inopentive.  Jackson 
T.  Weetervelt,  81  How.  Pr.  899. 
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Bates  vs.  Bates. 

[184  UUBBCfalUCtto,  110.] 

Bb4oxst  to  PBBBBBTB  asd   adob»  pbitate  HomniBHT. 

A  proTiBian  in  ■  will  establlehing  a  fdnd  for  the  preBerraUon,  embelllBbniMtt  Hid 
repair  of  a  mcmiinieDt  erected  bj  ths  tcEtatrlx  la  Told  aa  creatiDg  a  perpetnitj 
for  a  non-charitable  nae. 

A  power  of  aale  (br  an  object  which  cannot  be  accomplished,  CMUiot  itMlf  b« 

exerciMd. 

</.  A.  OiUie,  for  plaiDtiff. 

W.  H.  Ghve,  for  defendant. 

Dbvbkb,  J.  The  question  in  this  cose  arises  npon  an  alleged 
"breach  of  contract  bj  the  defenclaDt,  in  declining  to  accept  a 
conreyance  from  the  plaintiff  of  a  certain  house  and  land  in 
Salem,  which  he  had  in  writing  .agreed  to  purchase  for  a  fixed 
enm,  npon  receiving  a  eatiefactory  deed  thereof.  The  deed 
tendered  is  in  proper  form,  and  dal;  executed  by  the  plaintifE, 
-as  administrator  with  the  will  annexed ;  bnt  the  defendant 
denies  that  the  plaintiff  has  the  right  to  sell  the  said  real  estate 
in  his  capacity  as  administrator,  and  asserts  that  the  instrament 
tendered  does  not  convey  a  good  title.  The  right  of  the  ad- 
ministrator to  sell  the  real  estate,  which  was  a  part  of  that  of 
whidi  Mrs.  Hannah  M.  Johnson  died  seized,  depends  npon  the 
residnarj  claose  of  her  will,  which  has  been  admitted  to  pro- 
bate. Her  husband,  William  O,  Johnson,  bad  died  before  her, 
■and  by  his  will  had  provided  for  the  erection  of  a  monnment 
in  memory  of  himself  and  bis  wife,  at  an  expense  of  $3,500. 
The  sam  of  S3, 000  was  to  be  expended  for  the  monnment,  and 
^500  to  be  retained  in  the  hands  of  trustees.  This  monnment 
has  since  been  constrncted,  substantially  like  that  described  in 
the  will  of  Mrs.  Johnson,  at  an  expense  of  abont  $3,000,  from 
the  funds  of  the  hnsband's  estate,  and  the  sum  of  $500  remains 
in  the  hands  of  the  trustees  named  in  his  will  for  its  repair,  and 
for  beantifying  the  lot  npon  which  it  stands,  which  is  more  than 
■jrofficient  for  that  purpose 
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Id  regard  to  tbis  bequest,  no  question  is  presented,  and  it  U 
only  to  be  considered  as  it  may  bear  npon  the  interpretation  of 
Mrs.  Johnson's  will.  This  was  apparently  made  when  some  tm- 
oertainty  existed  whether  her  hnsband's  property  wonld  be  suffi- 
cient to  provide  for  all  bis  bequests.  After  bestowing  a  large 
number  of  specific  legacies,  the  residaary  clause  occnrs,  which, 
as  written  and  punctuated,  is  quite  unintelligible.  If  mere 
changes  in  punctuation  will  make  that  intelligible  which  other- 
wise is  not  so,  and  if  the  meaning  thus  evolved  is  apparently  in 
accordance  with  the  general  phraseology  of  the  will,  or  the  sen- 
trace  in  which  it  is  found,  it  may  be  safely  adopted. 

The  residuary  clause  is  as  follows ;  "  My  house  and  furniture, 
silver  plate,  fixtures  and  everything  to  be  sold,  if  their  should 
not  be  enough  from  mj  husband's  estate  for  a  monument,  I 
wish  to  have  my  money  expended  for  a  monument  of  granet 
with  four  pillows  like  one  in  the  grove,  ouly  larger,  if  their 
should  he  money  enough  left  from  my  husbaud's  estate.  I 
want  a  momeuto  of  Hope,  Faith  and  Charity,  the  expences  to 
be  taken  from  my  own  estate,  and  his  name  cut  on  the  steps, 
the  remainder  left  I  wish  it  to  be  kept  in  trust  to  beaatify 
and  keep  the  it  in  good  order.  I  wish  this  to  be  carried  strictly 
through." 

Without  any  changes  in  pnoctnation,  a  general  design  may 
be  Been  here  to  direct  her  house,  Ac.,  to  be  sold  for  the  purpose 
of  erecting  the  monument,  provided  for  by  her  husband's  will, 
with  the  proceeds,  in  case  his  estate  should  not  be  sufficient  for 
that  purpose,  except  that  it  is  to  be  larger  than  the  monument 
to  which  reference  is  made  for  a  description  ;  that  in  case  there 
is  money  enough  for  that  purpose  from  her  husband's  estate, 
a  memento  is  to  be  erected  at  the  expense  of  her  own  estate, 
which  is  to  be  a  design  of  Hope,  Faith  and  Charity,  upon  which 
memento  her  hosband's  name  is  to  be  cut ;  and  that  the  remain- 
der of  her  property  is  to  be  kept  in  trust  to  beautify  and  keep 
in  order  the  monument.  The  residnary  clause  may,  without 
changing,  transposing  or  introducing  words,  be  road  intelligibly 
by  altering  punctuation  and  orthography  only,  thus :  "  My 
house,  furniture,  silver  plate,  fixtures  and  everything  to  be  sold. 
If  there  should  not  be  enough  from  my  hasband's  estate  for  a 
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monntnent,  I  wish  to  have  my  money  expended  for  a  mon- 
nment  of  granite  with  foQr  pillars  like  the  one  in  the  grore^ 
only  larger.  If  there  should  be  money  enough  left  from  my 
husband's  estate,  I  want  a  memento  of  Faith,  Hope  and  Charity, 
the  expenses  to  be  taken  from  my  own  estate  and  his  name  cat 
on  the  steps ;  the  remainder  left  I  wish  it  to  be  kept  in  trost  to 
beaotify  and  keep  the  it  in  good  order."  We  cannot  doabt 
that  the  pronoun  "  it "  in  the  last  line  refers  to  the  monnment 
or  the  memento,  whichever  shoald  be  erected  by  her  estate. 
The  residuary  clause  concludes  with  the  words,  "  I  wish  this  to 
be  carried  strictly  through." 

The  language  by  which  the  testatrix  provides  that  her  house, 
furniture,  &c.,  are  to  be  sold,  is  in  anbetance  a  direction  that 
such  a  sale  shall  be  made  by  the  executor  of  her  will.  Followed 
immediately,  as  it  is,  by  the  expression  of  her  wiah  that  her 
money  sliall  be  expended  in  a  particular  way,  it  is  shown  that 
she  intends  that  the  property  named  by  her  is  to  be  turned  into 
money,  in  order  that  the  money  thus  ndsed  should  be  expended 
for  the  purposes  stated  by  her.  If  these  purposes  for  any  reason 
cannot  be  carried  oat,  the  right  to  sell  given  by  the  will  ceases. 
The  object  for  which  the  power  was  given  must  exist  in  order 
that  the  right  to  exercise  it  may  exist.  If  one  by  his  will  shoald 
charge  a  pecuniary  legacy  upon  a  specified  piece  of  real  estate, 
and  should  direct  his  ezecntor  to  sell  snch  piece  to  satisfy  the 
legacy,  if  the  legacy  were  to  lapse,  the  power  to  sell  would  fail. 
The  scheme  of  the  testatrix  was  in  part  to  erect  a  monument, 
or,  if  that  should  be  accomplished  at  the  expense  of  the  estate 
of  her  husband,  then  a  memento,  as  she  terms  it. 

The  monument  was  erected  at  the  expense  of  the  hosband's 
estate,  and,  as  the  facts  agreed  show,  the  erection  of  the  me- 
mento has  already  been  accomplished  :  for  that  purpose  it  is  not 
now  necessary  to  sell  the  real  estate.  It  will  not  be  important, 
therefore,  to  consider  whether  this  provision  could  be  separated 
from  that  which  provides  for  the  sale  of  the  real  estate,  in  order 
to  constitute  a  permanent  fund  for  beautifying  and  keeping  it  in 
order,  to  which  the  remainder,  after  erecting  the  monument  or 
memento,  was  to  be  devoted.  Funds  cannot  be  established  in- 
definitely inalienable  in  the  hands  of  those  to  whom  they  are 
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iDtrtisted,  and  their  encceseors,  the  income  of  which  is  to  be 
perpetually  devoted  to  oaes  which  are  not,  I^iially  apeaking, 
charitable.  To  charities  the  role  of  public  policy  which  for- 
bids this  does  not  apply.  {OdeU  v.  Odell,  10  Allen,  1.)  That 
the  testatrix  soaght  to  create  a  fund  in  perpetuity  for  the  beau- 
tifying and  keeping  in  repair  the  monament  or  memento  clearly 
appears,  and  the  inquiry  therefore  is  whether  this  is  a  chari- 
table nse. 

The  St.  of  48  Eliz.  o.  4,  so  far  as  it  recognizes,  defines  or  in- 
dicates what  are  charitable  neea,  has  fre9oently  been  held  to  be 
a  part  of  our  common  law.  {Earle  v.  Wood,  8  Cnsh.  430, 445.) 
In  determining  what  are  charitable  uses,  we  are  not  limited  by  the 
enameratioD  of  them  as  contained  in  that  statute,  which  is  an 
attempt  to  show  by  familiar  examples  what  clasees  or  kinds  of 
usee  are  to  be  considered  charitable,  or  so  beneficial  to  the  pub- 
lic as  to  be  entitled  to  the  same  protection  as  strictly  charitable 
uses,  rather  than  a  complete  specification  of  them.  {Drury  r. 
Ifatick,  10  Allen,  169.)  Bat,  that  it  may  be  charitable,  the  use 
must  be  of  such  a  character  that  the  general  public  is  to  have 
the  advantage  of  it,  and  not  merely  individuals.  In  Giles  v. 
Boston  fatherless  d;  Widow^  Society,  10  Allen,  355,  where  a 
gift  had  been  made  to  a  charitable  society  upoD  condition  that  it 
should  keep  the  tomb  of  the  testator  in  repair,  it  was  remarked 
that  it  might  well  be  doabted  "  whether  this  condition  to  main- 
tain a  private  tomb  or  bnrial-place  was  not  void,  as  tending  to 
create  a  perpetuity."  It  was  not  thought  necessary  there  to 
decide  the  question ;  because,  if  void,  it  did  not  defeat  the  gift, 
and,  if  valid,  it  had  been  sufficiently  complied  with.  But  an 
examination  of  the  authorities  there  cited,  with  others,  will 
show  that  it  has  been  repeatedly  held  that  a  bequest  to  provide 
a  fund  for  the  permanent  care  of  a  private  tomb  or  burial-place 
<x>nld  not  be  treated  as  a  public  charity  and  thus  made  perpet- 
aal,  and  that  such  bequest  would  be  void.  ,  (Durour  v.  Jfotteux, 
1  Tes.  Sen.  320 ;  Dos  v.  Pitcher,  6  Taunt.  359,  370 ;  Lloyd  v. 
Lloyd,  2  Sim.  (N.  S.)  255,  264  ;  Richard  v.  Robson,  31  Beav. 
244 ;  Foider  v.  Fowler,  88  Beav.  616 ;  Came  v.  Long,  8  W. 
R.  570  ;  MeUick  v.  Asylum,  Jacob,  180.) 

No  distinctioD  between  these  cases  and  that  at  bar  can  be 
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made  favorable  to  the  latter.  The  repair  of  a  private  mona- 
mental  Btructore  ia  a  matter  strictly  individual  and  personal. 
The  fond  conetitnted  by  the  testatrix  ia  to  be  expended  for 
her  own  gratification,  iipon  an  object  in  which  the  public  has 
no  interest,  and  which  has  no  proper  similitude  to  a  charitable 
use.  "  It  stands,"  as  the  Master  of  the  Rolls  remarks  in  Mel- 
Uck  V.  Asylum,  vbi  »upra,  "  on  the  same  footing  as  an  erpeu- 
Bive  funeral." 

The  statntes  of  Massachnsetts  have  permitted  cemetery  cor- 
porations to  hold  money  in  trost  to  apply  the  income  to  the  care, 
preservation  or  embellishment  of  any  lot  or  its  appurtenances. 
Where  towns  have  provided  cemeteries,  they  have  also  been 
permitted  to  receive  money  to  the  amount  of  five  hundred  dol- 
lars for  the  care  and  preservatioa  of  a  lot  held  by  any  individ- 
ual   (Pub.  Sts.  c.  82,  §§  8, 17.) 

These  statutory  provisions  have  here  no  application.  The 
provision  in  the  testatriz's  will,  establishing  a  fund  for  the 
preservation,  embellishment  and  repair  of  the  moniiment  or 
memento  erected  by  her,  ia  therefore  void,  as  it  seeks  to  create 
a  perpetuity  for  a  use  not  charitable.  The  right  to  sell,  having 
been  given  for  an  object  which  cannot  be  accomplished,  cannot 
itself  be  exercised.  The  result  is  that  the  plaintiff  has  not 
made  a  good  title  to  the  defendant  by  his  deed. 

Judgment  for  the  defendant  aflirmed. 

See  Piper  v.  Honlton,  2  Am.  Piob.  R.  B74,  and  csbm  in  note. 


FBNNELL   vs.   HfiNRT. 
[<I0AUbuiu,484.] 

Advamobubnt.     Parol  bvtdksor. 

A  tranifer  of  slmTee  by  s  parent  to  bis  daogbter,  taking  biu^  kn  lat«iest4>«>rii^ 
promiiaoTy  Dota  Id  the  emouDt  of  thetr  estimated  T&lae,  shawi  >  debt  ud  not 
•n  ■dvanoenieDt,  and  parol  evidsace  is  not  admiiuble  to  ahow  that  an  adranoB- 
ment  waa  intended. 
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Appeal  from  Marshall  Chancer;  Conrt. 
Bill  for  the  final  settlement  and  dietribntion  of  the  estate 
of  James  W.  Fennell,  deceased. 
The  facts  appear  in  the  opinion. 

Hwnes  &  Oordon  and  dAaniss  <fe  Ward,  for  appellants. 

Denton  <&  Dieque  and  Watts  <&  Sont,  opposed. 

Stokb,  J.  "  Any  estate,  real  or  personal,  which  has  been 
given  by  any  intestate  in  his  lifetime,  as  an  advancement  to 
any  child,  or  other  lineal  descendant,  mnst  be  considered  as  part 
of  the  estate,  so  far  as  regards  the  division  and  distribatiOD 
thereof  amongst  liis  children  or  their  descendants,  and  most 
be  taken  by  such  child  or  descendants  towards  his  share  of  the 
estate  of  the  deceased."  (Code  of  1876,  §  2262.)  "  The  main- 
taining, education  or  giving  money  to  a  child,  or  otlier  lineal 
deseendant,  without  intending  it  as  a  portion  or  settlement  in 
life,  is  not  an  advancement."    {lb.  §  2267.) 

We  hare,  in  these  two  sections,  a  pretty  clear  intimation  of 
what  the  legislature  intended  should  be  regarded  as  an  advance- 
ment, and  what  should  not  be  so  regarded.  It  most  be  a  ^ft 
— a  perfected  gift,  parting  with  the  ownership — made  during 
life  to  a  child,  or  other  lineal  descendant.  Its  pnrpose  must 
be  to  advance  snch  child,  or  lineal  descendant,  in  life.  This  is 
done,  by  giving,  by  anticipation,  the  whole,  or  a  part,  of  what  it 
is  sapposed  a  child  will  be  entitled  to  on  the  death  of  the  par^ 
ent,  and  must  be  proved  to  have  been  intended  as  an  advance- 
ment, chargeable  on  the  child's  share  of  the  estate.  {Otgood 
T.  £eers,  17  Mass.  855 ;  SKaw  v.  Emt,  11  Ind.  80.)  And  the 
statute  also  informs  ns  what  classes  of  gifts  or  presents  mnst  not 
be  treated  as  advancements ;  namely,  those  supplied  in  main- 
tenance or  education,  and  gifts  made,  not  intending  them  as  a 
portion  or  settlement  in  life.  We  think  the  natural  import  of 
this  language  is,  that  when  the  subject  of  the  gift  has  substan- 
tial valae — will  be  solidly  nseful  in  setting  up  the  child  or  de- 
scendant in  life — then  the  prima  facie  intendment  is,  that  it  is 
an  advancement  to  be  taken  into  account  in  difitribntion.     But 
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this  preaamptioQ  may  be  oTertamed  by  proof.  On  the  other 
hand,  expenditnres  in  maintenance  or  edacation,  presents  not 
ordinarily  regarded  as  neefal  in  setting  up  the  child  in  life,  or 
other  ^fts  shown  not  to  be  intended  as  advancements  to  be  ao- 
eonnted  for,  are  not  to  be  brought  into  accoont  in  final  settle- 
ment. Hence,  this  oonrt  has  many  times  said :  "  The  mle  is, 
that  when  money  or  property  is  fpyen  by  a  parent  to  his  child, 
it  will  be  presumed  to  be  an  adrancemeDt  under  the  statute, 
-unless  the  nature  of  the  gift  repels  such  preenmption ;  as  in  the 
<sase  of  trifling  presents,  money  expended  for  edacation,  etc." 
{MUt^idlv.  Mitchdl,  8  Ala.  414 ;  BuOer  r.  Mer.  Ins.  Co.  14 
Ala.  777  ;  Merrill  v.^Shodea,  37  Ala.  449  ;  Autrmf  v.  Auirey, 
lb.  614.)  So,  it  is  settled,  that  what  a  parent  aays,  at  the  time 
he  gives  property  to  a  child,  is  competent  evidence  of  the  in- 
tention with  whicb  the  gift  is  made.  (Bee  authorities,  supra  ; 
also,  Lawaon^s  Appeal,  28  Penn.  St.  85 ;  PAUlips  v.  Ohappdl, 
16  Ga  l(i.) 

There  seems  to  be  no  controversy  in  this  case,  as  to  the  ii»- 
tore  of  the  title  Dr.  Fennell  conveyed,  and  intended  to  convey, 
to  Mrs.  Henry,  his  daughter.  The  slaves  were  evidently  in- 
tended to  be  her  property  from  the  time  of  the  transaction. 
Kow,  this  transaction  was  intended  to  be  a  sale  of  the  slaves  to 
be  paid  for,  an  advancement  to  be  accounted  for  in  distribu- 
tion, or  a  gift  ontright  not  to  be  accoanted  for.  No  one  con- 
tends it  was  a  gift  outright,  and  the  attendant  circumstances 
clearly  showed  it  was  not  so  intended.  Was  it  intended  as  a 
sale }  Was  it  intended  that  Mrs.  Henry  should  pay  her  father. 
Dr.  Fennell,  for  the  slaves  ?  This  must  depend  on  the  facts  aa 
they  transpired  at  the  time.  Only  two  persons  testify  a«  to 
what  took  place — Mrs.  Fennell  and  Mrs.  Henry.  They  alone, 
«xcept  Dr.  Fennel],  were  present.  In  many  respects  they  dif- 
fer ;  but,  in  all  important  particulars,  the  difference  is  much 
less  than,  at  first  blush,  it  appears  to  be.  Mrs.  Fennell  testifies, 
positively,  that  the  slaves  were  given  as  an  advancement,  to  be 
accoanted  for  in  distribution,  and  that  Dr.  Fennell  so  informed 
Mrs.  Henry  at  the  time.  Mrs.  Heniy  testifies  as  follows :  "  To 
35th  interrogatory  she  saith :  '  I  executed  a  note  to  my  father 
for  certain  negroes,  bnt  not  as  an  advancement.    He  never  said 
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a  word  abont  adyancement,  but  said  he  had  as  soon  for  me  to 
nse  some  of  hia  property  while  he  was  jet  liTing,  as  to  get  it ' 
after  his  death.  Never  thought  of  it  as  an  advancement — 
never  beard  the  word  advancement  used  in  regard  to  the  negroes 
until  summer  of  1878.' "  Answer  to  27th  interrogatory :  "  Fa- 
ther was  not  making  advancements  at  the  time  the  note  was 
given.  He  was  willing  for  me  to  have  the  use  of  some  of  his 
property  while  he  waa  living,  as  to  get  it  after  his  death.  So 
he  remarked  at  the  time  the  note  was  taken  bearing  interest 
from  date,  from  the  fact  he  had  made  no  advancements  to  the 
children.  Note  was  taken  bearing  interest.  That  interest  was 
to  pay  for  use  of  the  negroes.  The  note  with  interest  was  to 
be  paid  out  of  my  part  of  my  father's  estate.  If  that  was  not 
enough,  the  negroes  stood  good  for  the  rest."  Speaking  of 
giving  the  receipt  to  her  mother,  Mrs.  Henry,  in  answer  to 
53d  interrogatory,  says  :  "  Mother  wrote  a  receipt,  stating  that 
I  had  received  $2,000  from  my  father,  that  I  refused  to  sign. 
Afterwards  she  wrote  one  for  the  negroes.  I  told  her  I  had 
never  received  any  money  from  my  father,  and  to  sign  that 
would  be  signing  an  untruth."  She  signed  the  receipt  for  the 
negroes,  and  soou  afterwards  said,  "  1  do  not  believe  those  who 
will  wind  up  the  estate  will  charge  me  with  the  negroes." 
Answer  to  42d  interrogatory.  Answering  the  7th  interroga- 
tory she  had  said :  "  I  know  intentions  and  designs  of  my  father 
in  regard  to  said  note  at  time  of  its  execution,  in  regard  to  its 
payment,  and  )iow  it  was  to  be  paid." 

In  one  place  Mrs.  Henry  testified,  she  received  the  slaves 
as  a  purchase,  and  was  to  pay  for  them.  In  many  places  she 
denied  receiving  them  as  an  advancement.  Tet,  when  she 
comes  to  testify  what  was  the  understanding — what  the  declar- 
ation of  her  father  when  she  obtained  the  slaves  and  gave  the 
note — she  expresses  snbstantially  all  the  ingredients  of  an  ad- 
vancement, although  the  word  advancement  waa  not  naed. 
This  transaction  took  place  soon  after  Mrs.  Henry's  marriage. 
The  property  came  from  her  father  to  her,  by  way  of  anticipa- 
tion— ^that  she  might  enjoy  some  of  his  property  during  his 
life — not  to  he  paid  for  to  him,  or  during  his  lifetime,  but  to 
be  paid  out  of  her  part  of  her  father's  estate.    Thia,  then,  ia 
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what  she  meaiiB  bj  purchase  of  the  slaves,  and  payment  of  the 
purchase-money  note.  Ae  facte,  if  there  be  nothing;  in  the 
giving  of  the  note,  thej  prove  an  advancemeat,  and  not  a  sale 
of  the  slftves  to  be  paid  for.  (2  Lomax  on  Er'rB,  367  [21S] 
et  aeq. ;  2  Williams  on  Ex're,  1351,  et  aeq. ;  Speer  v.  Speer,  14 
N.  J.  Eq.  240 ;  Clavk  v.  Warner,  6  Conn.  365 ;  Meeker  v.Meeker, 
16  Conn,  383  ;  Wmtz  v.  Behaven,  I  Sergt.  &  R.  312 ;  law- 
ton?8  Appeal,  28  Penn.  St.  85  ;  £i7iffshury'8  Appeal,  44  Penn. 
St.  460 ;  Batton  v.  AUm,  1  Halet.  Ch.  99 ;  Cleaver  v.  Sirk, 
3  Mete.  Ky.  270 ;  Cecil  v.  Cecil,  20  Md.  153 ;  Cawihom  v.  Cop- 
pedge,  1  Swan,  487 ;   Vaden  v,  fliwww,  1  Head,  800.) 

It  is  contended  for  appellant,  that  inasmuch  as- Dr.  Fennellr 
when  he  delivered  the  slaves  to  Mrs.  Henry,  his  daughter, 
took  from  her  a  note,  bearing  interest,  for  the  estimated  valoe, 
this  proves  the  transaction  was  a  sale,  and  parol  evidence  cannot 
be  received  to  prove  it  was  intended  as  an  advancement.  Grey 
V.  Gfret/,  22  Ala.  238,  is  relied  on  in  support  of  this  position. 
The  point  actually  ruled  in  that  case  was,  that  a  note  executed 
by  the  child  to  the  parent  was  evidence  of  a  debt,  and  was  not 
evidence  of  an  advancement.  This  question  was  raised  on  the 
record,  and  was  correctly  ruled.  Certainly  the  giving  of  a 
note,  which  is  evidence  of  a  debt  dne  from  the  child  to  the 
parent,  is,  per  ee,  no  evidence  of  a  gift  or  advancement  from 
the  parent  to  the  child.  Prima  facie,  it  is  the  very  opposite. 
The  court,  in  that  case,  went  farther,  and  said,  parol  evidence 
will  not  be  received  to  show  that,  at  the  time  the  note  was 
taken,  it  was  intended  the  transaction  should  be  an  advaDce- 
ment,  and  that  the  note  did  not  represent  a  debt  to  be  paid. 
The  court  had  said  :  "  The  bill  of  exceptions  does  not  set  out 
the  parol  evidence  given  in  the  court'below,  and,  conseqaently, 
we  cannot  say  that  it  erred  in  receiving  it."  What  the  court 
•aid  in  regard  to  receiving  parol  evidence  of  the  parents  inten- 
tion was  consequently  dictum. 

Gilbert  V.  Wetherell,  8  Sim.  &  Sta.  254,  presents  the  case  of 
a  father  who  furnished  his  son  ten  tbonsand  pounds  to  engage 
in  trade,  and  took  bis  note  for  the  sam,  payable  on  demand. 
The  business  not  prospering  as  the  son  had  expected,  he  wished 
to  withdraw  from  it,  but  continued  in  business  at  the  request 
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of  bis  father.  Od  hie  death-bed  the  father  had  the  note 
destroyed.  Held  an  advancement,  with  which  the  eon  was 
chargeable. 

In  Stewart  v.  The  State,  2  Har.  &  Gill,  114,  the  eoart  said : 
"  The  well-settled  rale  of  law,  that  parol  evidence  cannot  be 
offered  to  explain,  contradict,  or  add  to  the  terme  of  a  written 
contract,  which,  it  was  contended,  precluded  the  appellant  from 
going  into  extrinsic  evidence  to  show  the  tme  character  and 
design  of  the  bill  of  sale,  we  do  not  think  ^pljcable  to  the 
qnestioQ  before  ns.  No  effort  ia  here  made  to  impeach  or 
defeat  the  title  transferred  by  this  conveyance,  or  to  alter  or 
impair  the  rights  of  the  cestui  que  use  under  it,  as  far  as  relates 
to  the  property  which  it  professes  to  convey ;  but  the  inqniry 
is  into  the  title  of  the  parties  to  other  property,  in  which  this 
bill  of  sale  is  incidentally  used  as  evideuce,  and  comes,  as  it 
were,  collaterally  in  question.  If  the  dcor  to  euch  an  exam- 
ination were  excladed,  the  provisions  of  the  act  of  1798,  re- 
specting a4vancementfi,  would  become  a  dead-letter  in  most 
cases,  when  written  instruments  are  nsed  to  give  validity  to  the 
settlements  intended  ;  as  it  moat  rarely  occnrs  that  some  money 
consideration  is  not  expressed  in  the  deed.  If  such  a  barrier 
to  the  discovery  of  truth  and  the  administration  of  justice  were 
to  be  sanctioned,  it  would  be  contrary  to  the  whole  scope  and 
design  of  those  jnat,  important  and  statutory  principles  of  our 
government,  which  provide  for  an  equal  distribution  of  an 
intestate's  estate  amongst  all  his  representatives.  It  woald,  in 
effect,  repeal  one  of  the  wisest  and  most  wholesome  provisions 
of  our  testamentary  system."  Bo,  in  this  case,  the  testimony 
offered  was  not  intended  to  affect  the  title  to  the  slaves  turned 
over  by  Dr.  Fennell  to  his  daughter.  The  sole  purpose  was  to 
affect  her  claim  to  other  property. 

In  PaufeU  v.  Potoeil,  5  Dana,  168,  the  advancement  aJlE^ed 
was  a  tract  of  land  conveyed  by  father  to  son,  on  a  recited  con- 
sideration of  five  hundred  dollars  paid.  Declarations  of  the 
father  were  received  as  evidence  that  it  was  an  advancement. 
The  court  said :  "  The  question  here  is  not  as  to  the  operation 
of  the  deed,  or  the  responsibility  or  obligation  arising  upon  it, 
bat  as  to  the  intention  of  the  parties.     And  as  the  expression 
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of  a  moneyed  cooeideratioD  may  have  been  adopted  forihe 
mere  parpoee  of  showing  the  estimated  value  of  the  land,  and 
fixing  the  reBponsibilitlee  of  the  parties  accordingly,  without 
any  money  or  property  paid  or  to  be  paid  by  the  grantee,  we 
are  of  opinion  that  itBhonldnot  bedeemed  condoaire  evidence 
beyond  that  purpose.  *  *  In  this  view  of  the  subject,  it 
would  seem  tiiat  the  intention  of  conveying  the  land  by  way 
of  advancement,  is  not  necessarily  inconsistent  with  the  ezpree- 
eion  of  a  fixed  consideration,  and  that  it  may,  therefore,  be 
proved  by  parol,"  (See,  also,  Shmo  v.  Kenty  11  Ind.  80 ;  Weti 
V.  Bolton,  23  Ga.  531.) 

In  Clements  v.  Hoody  67  Ala.  459,  a  married  woman  had  ex- 
ecuted a  writing,  found  among  the  papers  of  the  intestate, 
which,  unexplained,  imported  an  advancement  made  to  her. 
We  said :  "  Under  the  rules  of  the  common  law,  sneh  contract 
made  by  a  married  woman  is  void,  and  imposes  no  obligation, 
as  a  contract,  on  her.  It  could  only  amount  to  proof  of  an 
admission,  made  by  her,  that  she  had  received  such,  property. 
Such  admission  is  not  couclasive,  bat  is,  at  most,  evidence  to 
be  weighed.  Any  other  legal  evidence,  contradictory  or  other- 
wise, should  have  been  received,  bearing  on  the  qnestion  of  ad- 
vancement v^  non."  Speaking  of  the  policy  and  purpose  of 
ottr  statute  on  the  subject  of  advancements,  this  conrt,  in 
Mitchell  V.  Mitchdl,  8  Ala.  414,  said,  its  theory  is,  *'  that  every 
parent  wishes  to  do  equal  justice  to  his  children,  and  that 
money  or  property  given  to  them  daring  his  life  is,  and  was 
intended,  as  a  part  of  their  portion,  anless  he  manifests  the 
contrary  at  the  time,  or  unless  such  presumption  arises  from 
the  nature  of  the  gift  or  expenditure." 

In  this  case  the  testimony  is  very  strong  and  very  full,  that 
when  Dr.  FenueU  gave  the  possession  of  the  slaves  to  Mn. 
Henry,  he  intended  they  should  be  her  property,  and  that  she 
should  not  pay  for  them  during  his  life.  She  could  not  pay 
for  them,  for  she  had  no  proper};;,  other  than  the  slaves  given, 
with  which  to  make  payment.  The  note,  as  promise  to  pay, 
was  void,  for  she  could  make  no  binding  contract  to  pay  money. 
It  was,  at  most,  an  acknowledgment ;  in  this  case,  probably 
acknowledgment  of  value.    Mrs.  Fennell  testifies  they  were  to 
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be  acconnted  for  in  fioal  distribation,  as  part  of  Mra.  Henry's  * 
diatnbntive  share.  In  these  respects,  Mrs.  Henry's  anderstand- 
ing,  as  testified  by  her,  was  not  materially  different  from  that 
of  her  mother.  This  cocstitates  an  advancement,  although  the 
word  advancement  may  not  have  been  naed.  The  law  r^ards 
the  eobstflnee,  not  the  names  of  things.  We  may  add,  that 
may  witnesses  testify  to  admissions  by  Mrs.  Henry,  confinua- 
toiy  of  the  theory,  that  she  was  to  be  charged  with  the  alave& 
in  distribntion.  Her  remark  to  her  mother,  when  she  executed 
the  receipt,  that  she  did  not  believe  those  who  wonld  wind  up 
the  estate  wonld  charge  her  with  the  negroes,  shows  that  she 
even  then  thonght  she  should  be  charged  with  them  in  distribu- 
tion, but  for  the  fact  that  slaves  had  been  emancipated.  That 
■he  trusted  or  hoped  wonld  relieve  her.  In  this  she  was  mis- 
taken. The  advancement  being  made  in  1869,  abolition  of 
slavery  in  1S66  did  not  relieve  her.    The  loss  was  her  loss. 

The  case  of  Terry  v.  Beaton,  58  Ala.  667,  is  distinguishable 
from  this.  The  note  which  was  sought  to  be  varied  by  parol 
proof  in  that  case,  was  a  binding  personal  contract  on  the  hus- 
band, and  the  question  arose  in  a  direct  proceeding  based  on 
the  note  as  a  valid  money  obligation.  Though  void  as  a  prom- 
ise to  pay  by  Mrs  £eatoD,  it  nevertheless  operated  a  chai^  on 
the  lands.  In  this  case  the  note  is  absolutely  void  as  a  money 
obligation,  binds  neither  person  nor  thing,  and  it  is  no  part 
of  the  purpose  of  the  suit  to  obtain  a  recovery  based  upon 
it.  As  we  have  said,  the  purpose  is  to  affect  the  right  to  other 
property, — not  the  slaves,  on  account  of  which  the  paper  was 
executed. 

The  remark  of  Dr.  Fennell.  testified  to  by  Mrs.  Henry,  that 
io  the  event  of  emancipation  of  the  slaves,  he  did  not  intend  to 
hold  Mrs.  Henry  accountable  for  the  slaves  he  had  given  her, 
was  but  an  unexecuted  intention  to  release,  and  does  not  amount 
to  a  discharge.  A  gift  or  gratuity,  to  be  binding,  must  be  com- 
pletely executed.    (3  Brick.  Dig.  40,  §§  1,  2,  ei  seq.) 

We  have  shown  above  tbat  Mrs.  Henry's  note  is  to  be  treated 
only  as  an  acknowledgment.  As  a  promise  to  pay  it  is  abeo- 
Intdy  void.  Hence,  as  a  promise  to  pay  interest,  it  is  inopera- 
tive, and  the  question  of  interest  on  the  advancement  must  be 
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determined  by  the  law.  No  interest  mnst  be  charged.  {Krdu 
V.  Kreba,  35  Ala.  293.)  We  need  scarcely  add,  that  the  qnee- 
tion  we  have  been  conaidering  must  be  determined  withoat  any 
reference  to  the  enrTender  of  the  note  bj  Mrs.  Fennell,  and  tt> 
deatmction  by  Mrs.  Henry. 

What  is  written  above  is  the  individaal  opinion  of  the  writer. 
Not  a  conclusive  conviction,  for  he  has  some  misgivings  on  the 
snbject.  Still,  he  prefers  the  resnlt  his  argument  leads  to,  be- 
cause, in  his  opinion,  it  clearly  appears  that  Dr.  Fennell  did  not 
intend  the  transaction  should  be  a  gift  of  the  slavee  not  to  be 
accounted  for,  and  did  not  intend  it  to  be  a  sale,  the  slaves  to 
be  paid  for  as  in  ordinary  cases  of  sale.  It  cannot  be  treated 
as  a  sale,  for  Mrs.  Henry  had  no  capacity  to  make  the  pnrchaae, 
or  to  bind  herself.  All  men  are  presumed  to  know  the  law ; 
and  hence  we  mnst  presume  Dr.  Fennell  knew  that  the  note 
of  his  daughter,  Mrs.  Henty,  was,  as  a  contract  to  pay  money, 
utterly  nail  and  void.  If,  then,  it  be  not  an  advancement,  there 
is  but  one  remaining  possible  category — namely,  that  it  was 
intended  as  an  absolute  gift,  not  to  be  accounted  for  in  distribu- 
tion. So,  my  judgment  is,  in  fact,  the  resnlt  of  the  logical  pro- 
cess of  reasoning  by  exclnsion. 

My  brothers,  however,  differ  with  me,  and  hold  that  because 
the  transaction  was  evidenced  by  what  in  form  is  a  promissory 
note,  parol  evidence  cannot  be  received  to  show  an  intention 
difEerent  from  that  evidenced  by  the  giving  of  the  note.  They 
adhere  to  the  rule  asserted  in  Grey  v.  Grey,  22  Ala.  23S,"  that 
if  a  written  instrument  is  perfect  in  itself,  it  must  be  the  sole 
expositor  of  the  intention  of  the  parties  to  it ;  and  parol  proof 
of  an  agreement  between  them,  not  reduced  to  writing,  which 
is  repugnant  to  the  terms  and  intentions  expressed  in  the 
written  instrnment,  cannot  be  allowed."  They  think  that 
principle  applicable  to  sncb  a  case  as  this.  They  refer  to  the 
following  authorities  in  support  of  their  views :  Terr^  v.  £ea- 
ton,  &8  Ala.  667. 

The  result  is,  that  the  decree  of  the  chancellor  is  affirmed. 
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PlOEEKS  VS.   DaTIS. 
[lU  MaHaohnsetta,  20S.} 

RkTTTAL     of   FOBHZB    will   BT    OANOSLLma     LA.TEB    OITB. — At>- 
lOBBIBILtrr   OF  TESTATOb's  DECLABATIOHB. 

Wltether  the  Danccllation  of  s  dal;  sxecated  will  containing  a  claoM  cipraaalj 
reroklDg  former  wills,  reTiTSs  a  farmer  will  wMch  haa  not  bean  deatroyed,  U* 
qneation  of  intcotion  to  be  collected  from  all  tlia  cinnimataiicas  ofthe  can. 

Oral  daclaratians  of  a  testator  made  after  oanoelliog  •  will  are  admiaiibU  in  avl- 
deoos  to  show  whether  or  not  he  intended  to  rerive  an  earlier  wUL 

Appeal  from  a  decree  of  the  Probate  Coart  aUowing  tiie 
will  of  Mary  Davis. 

IT.  Svngman,  for  appellee. 

E.  Rdbinton,  for  appellant. 

Allen,  J.  The  two  qaeatioos  in  this  case  are,  first, ; 
whether  the  cancellatioa  of  a  will,  which  was  duly  executed,  . 
and  which  contained  a  clanae  expressly  revoking  former  wills, 
has  the  effect,  as  matter  of  law,  to  revive  a  former  will  which 
has  not  been  destroyed,  or  whether  in  each  instance  it  is  to  be 
regarded  as  a  question  of  intention,  to  be  collected  from  all  the 
*  circamstances  of  the  case ;  and  secondly,  if  it  is  to  be  regarded 
as  a  qneetion  of  intention,  whether  subseqaent  oral  declarations 
of  the  testator  are  admissible  in  evidence  for  the  purpose  of 
showing  what  his  intention  was.  These  are  open  questions  in 
this  Commonwealth.  In  Reid  v.  Borland,  14  Mass.  208,  the 
second  will  was  invalid,  for  want  of  due  attestation.  In  Laugh- 
ton  V.  Atkins,  1  Pick.  535,  the  second  will  was  adjudged  to  be 
null  and  void,  as  having  been  procured  through  undue  influent 
and  fraud  ;  and  the  whole  decision  went  upon  the  ground  that  it 
was  never  valid,  and  could  not  bo. 

The  first  of  these  questions  has  been  much  disouseed,  both 

in  England  and  America;  and  it  has  been  often  said  that  the 

coarts  of  common  law  and  the  ecclesiastical  courts  in  England 

are  at  variance  upon  it.    (See  1  Wms.  on  Execators  (5tb  Am. 

Vol.  m.— 15 
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ed.)  154-156,  where  the  anthoritiea  are  cited.)  The  doctrine  of 
the  eccleeiastiiial  coarts  was  thoB  stated  in  1824,  in  Utticke  r. 
Bawden,2  Add.  Ecc.  116,136:  "The  legal  preeamption  ii 
neither  adverse  to,  nor  in  favor  of,  the  revival"  of  a  former  nn- 
caucelled,  apon  the  caDCellation  of  a  latter  revocatory  will. 
Having  famished  this  principle,  the  law  withdraws  altogether ; 
and  leaves  the  question,  as  oue  of  intention  purely,  and  open 
to  a  decision,  either  way,  solely  according  to  facte  and  circnm- 
stanceE." '  (See  also  Moore  v.  Moore,  1  Phillira,  406 ;  Wilton 
V.  Wilson,  3  Phillim,  543,  354;  Sooton  v.  Bead,&  Phillim. 
26 ;  Kirhcudbright  v.  Kirkcudbright,  1  Hagg.  Ecc.  325 ; 
Welch  V.  PMUipa,  1  Moore's  P.  C.  299.)  In  Powell  on  Dev.  (ed. 
of  1827)  527,  528,  a  distinction  is  taken  between  the  effect  of 
the  cancellation  of  a  second  will  which  sontains  no  express 
clause  revokin'g  former  wills,  and  of  a  will  which  contains  sneh 
a  clause ;  and  in  respect  to  the  latter  it  is  said  that,  "  if  a  prior 
will  be  made,  and  then  a  subsequent  one  expressly  revoking  the 
former,  in  such  case,  althongh  the  first  will  be  left  entire,  and 
'  the  second  will  afterwards  cancelled,  yet  the  better  opinion 
seems  to  be,  that  the  former  is  not  thereby  set  op  again." 
Jarman's  note  qnestions  the  soandnesB  of  the  above  doctrine  (p. 
629,  n.).  While  this  apparent  discrepancy  in  the  respective 
courts  remained  not  fully  reconciled,  in  1837  the  English 
Statute  of  Wills  was  passed  (St.  7  Will.  IT,  and  1  Vict.  c.  26,^ 
§  22),  of  which  provided,  that  "  no  wOl  or  codicil,  or  any  part 
thereof,  which  shall  be  in  any  manner  revoked,  shall  be  revived 
otherwise  than  by  the  re^xecution  thereof,  or  by  a  codicil 
executed  in  manner  hereinbefore  required,  and  showing  an  in- 
tention to  revive  the  same."  Since  the  enactment  of  this 
statnte,  the  decisions  in  all  the  courts  have  been  uniform,  that 
after  the  execution  of  a  subsequent  will  which  contained  an  ex- 
press revocation,  or  which  by  reason  of  inconsistent  provisions 
amonnted  to  an  implied  revocation,  of  a  former  will,  such  former 
will  would  not  be  revived  by  the  cancellation  or  destruction  of 
the  later  one.  {Major  v.  Williams,  3  Curt.  Ecc.  432 ;  James  v. 
Cohen,  3  Curt.  Ecc.  770,  782  ;  Broion  v.  Brown,  8  EL  &  Bl. 
876;  Dickinson  v.  Sioaivum,  30  L.  J.  (N.  S.)  P.  &  M.  84; 
Wood  V.  Wood,  L.  R.  1  P.  &  D.  309.)    In  order  to  have  the 
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effect  of  revocation,  it  mnst:  of  coarse  be  made  to  appear  that 
the  Ister  will  contained  a  revocatory  clause,  or  provisions  which 
were  inconsistent  with  the  farmer  will ;  and  the  mere  fact  of  the 
execution  of  a  subseqnent  will,  without  evidence  of  its  contents, 
has  been  considered  inenfBcient  to  amount  to  a  revocation. 
{Outto  V.  Oiilert,  9  Moore's  P.  C.  181.  8ee  also  JV^elmm  v.  Mo- 
Oifert,  3  Barb.  Ch.  158.) 

In  the  [Jnited  States,  there  is  a  like  discrepancy  in  the  decis- 
ions in  different  States,  though  the  dear  preponderance  appears 
to  be  in  favor  of  a  doctrioe  substantially  like  that  established 
in  the  ecclesiastical  conrts.  This  rule  was  established  in  Con- 
necticat,  in  1821,in-/(im««v.  J/arvtn,  3  Conn.  576,  where  it  was 
held  that  the  revocatory  clanse  in  the  second  vn\^,proprio  vigors, 
operated  instantaneonslj  to  effect  a  revocation,  and  that  the 
deatmction  of  the  second  will  did  not  aet  np  the  former  one ; 
and  the  like  rule  was  declared  to  exist  in  New  Tort,  by  the  Sa- 
preme  Court  of  that  State,  in  1S57,  in  Sitwmona  v.  Simmons,  26 
Barb.  68.  The  question  was  greatly  considered  in  Maryland,  in 
1863,  in  Colvin  v.  WaTfard,  20  Md.  357,  391,  and  the  court 
declared  that  "  a  clause  in  a  subseqnent  will,  which  in  terms  re- 
vokes a  previ6ns  will,  is  not  only  an  expression  of  the  purpose 
to  revoke  the  previous  will,  but  an  actual  consummation  of  it, 
and  the  revocation  is  complete  and  conclusive,  without  r^!;ard 
to  the  testamentary  provisions  of  the  will  containing  it."  The 
court  farther  held  that  the  cancellation  of  a  revoking  wi\\,pnma 
/aeie,  is  evidence  of  an  intention  to  revive  the  previous  will, 
but  the  presumption  may  be  rebutted  by  evidence  of  the  at- 
tending circumstances  and  probable  motives  of  the  testator. 
Id  Sanoell  v.  Lively,  30  G)a.  315,  in  1860,  a  similar  rule  was 
laid  down,  and  maintained  with  great  force  of  reasoning.  The 
opinion  of  the  conrt  concludes  with  the  following  pertinent 
eaggestioD ;  "  It  must  be  conceded  there  is  much  law  adverse 
to  the  doctrine Calculated  as  it  is  to  subserve  and  en- 
force the  tenor  and  spirit  of  our  own  legislation,  and  to  give  to 
oar  people  the  foil  benefit  of  the  two  hundred  years'  experience 
of  the  mother  conntry,  as  embodied  in  the  late  act,  is  it  not  the 
dictate  of  wisdom  to  begin  in  this  State  where  they  have  ended 
in  England  ?    We  think  to."  (See  also  BarkidaU  v.  Hopkins, 
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23  Qa.  832.)  The  courts  of  MiseiBsippi,  ia  1836,  and  of  Michi- 
gan, in  1881,  adopted  the  eaine  rale.  {Bokanon  v.  Walcot,  1 
How.  (Mise.)  836 ;  ScoU  v.  Fink,  45  Micli.  241.)  It  is  to  be  ob- 
served, that  Bome  of  the  foregoing- decisions  are  put  ezpreealy 
on  the  gronod  that  the  later  will  contained  an  express  clanse  of 
revocation.  (46  Mich.  246 ;  SO  Md.  39"^.)  An  examination  of 
the  cases  decided  in  Pennsylvania  leads  ns  to  infer  that  a  similar 
rnle  wonld  probably  have  been  adopted  in  that  State,  if  the 
question  had  been  directly  presented.  {Zawson  v.  Morrison,  3 
Dall.  286,  290 ;  Boudinot  v.  Bradford,  2  Teatea,  170  ;  8.  a 
2  Dall.  266  ;  Flintham  v.  Bra^ft^d,  10  Penn.  St.  82,  85,  92.) 

On  the  other  hand,  in  Taylor  v.  Taylor,  2  Nott  »fe  McC.  483, 
in  1820,  it  was  held  in  South  Carolina  that  the  earlier  will 
revives  npon  the  cancellation  of  the  later  one  ;  and  the  same 
mle  prevails  in  New  Jersey,  as  is  shown  by  Randall  v.  Beatty, 
4,  Stew.  (N,  J.)  643,  and  cases  there  cited. 

In  various  States  of  the  Union,  etatntes  have  been  enacted 
eabstantially  to  the  same  effect  as  the  English  statate  above 
cited,  showing  that  wherever,  so  far  as  our  observation  has  ex- 
tended, the  subject  has  been  dealt  wi^i  by  legislation,  it  has 
been  thought  wiser  and  better  to  provide  that  an  earlier  will 
shall  not  be  revived  by  the  canceUation  of  a  later  one.  There 
are,  or  have  been,  such  statutes  in  New  York,  Ohio,  Indiana, 
Missouri,  Kentucky,  Oalifurnia,  Arkansas  and  Virginia,  and 
probably  in  other  States.  Concerning  these  statutes  of  New 
York,  it  is  said,  in  4  Kent's  Com.  532,  that  they  "  have  essentially 
changed  the  law  on  the  subject  of  these  constructive  revoca- 
tions, and  rescued  it  from  the  hard  operation  of  those  technical 
rales  of  which  we  have  complained,  and  placed  it  on  jnster  and 
more  rational  grounds." 

On  the  whole,  the  question  being  aa  open  one  in  this  State, 
a  majority  of  the  court  has  come  to  the  conclusion  that  the 
destmction  of  the  second  will  in  the  present  case  would  not 
have  the  effect  to  revive  the  first,  in  the  absence  of  evidence  to 
fihow  that  such  was  the  intention  of  the  testator.  The  clause 
of  revocation  ia  not  necessarily  testamentary  in  its  character. 
It  might  as  well  be  executed  as  a  separate  instrument.  The 
fact  that  it  ia  inserted  in  a  will  does  not  necessarily  show  that 
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the  testator  intended  tbat  it  should  be  depDndent  on  the  cou- 
tiaoance  Id  force  of  all  the  other  provieione  hj  which  his  prop- 
ert;  is  disposed  of.  It  is  more  reasonable  and  natural  to  asaame 
that  sneh  revocatory  clause  shows  emphatically  andconclasirely 
that  he  has  abandoned  his  former  intentions,  and  snbetitnted 
therefor  a  new  disposition  of  bis  property,  which  for  the  present, 
and  anless  again  modiiied,  shall  stand  as  repreaenting  his  wishes 
upon  the  sabject.  Bat  when  the  new  plan  is  in  its  turn  aban- 
doned, and  sneh  abandonment  is  shewn  by  a  cancellation  of  the 
later  will,  it  by  no  means  follows  that  his  mind  rererts  to  the 
«rigiDal  scheme.  In  point  of  fact,  we  believe  that  this  wonid 
comparatively  seldom  he  found  to  be  tme.  It  is  only  by  an 
artificial  preaamption,  created  originally  for  the  purpose  of  pre- 
venting intestacy,  that  snch  a  rale  of  law  has  ever  been  held. 
It  does  not  correctly  represent  the  actual  operation  of  the  minds 
of  testators,  in  the  majority  of  instances.  The  wisdom  which 
has  come  from  experience,  in  England  and  in  this  country, 
seems  to  point  the  other  way.  In  the  absence  of  any  statutory 
provision  to  the  contrary,  we  are  inclined  to  the  opinion  that 
such  intention,  if  proved  to  have  existed  at  the  time  of  cancell- 
ing the  second  will,  wonld  give  to  the  act  of  such  cancellation 
the  effect  of  reviving  the  former  will;  and  that  it  would  be  open 
to  prove  snch  intention  by  parol  evidence.  Under  the  statute 
of  England,  and  of  Virginia,  and  perhaps  of  other  States,  snoh 
revival  cannot  be  proved  in  this  manner.  {Major  v,  WUiiama, 
and  Dickinson  v.  Swatman,  above  cited ;  BuditiU  v.  Rodet, 
29  G-ratt.  147.)  But  this  reenlts  from  the  express  provision  of 
the  statute. 

In  the  present  case,  there  was  no  evidence  tending  to  show 
that  the  testatrix  intended  to  revive  the  first  wilt ;  unless  the 
bare  fact  that  the  first  will  bad  not  been  destroyed  amounted  to 
snch  evidence.  Under  the  circnmstances  stated  in  the  report, 
little  weight  should  be  given  to  that  fact.  Tbe  will  was  not 
in  the  custody  of  the  testatrix,  and  the  evidence  tended  strongly 
to  show  that  she  supposed  it  to  have  been  destroyed. 

The  question,  therefore,  is  not  very  important,  in  this  case, 
whether  the  subsequent  declarations  of  tbe  testatrix  were  ad- 
nuissible  in  evidence  for  the  purpose  of  showing  that  she  did  not 
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intend,  bj  her  cancellation  of  the  second  will,  to  revive  the  firat ; 
because,  in  the  abeencQ  of  an;  affirmative  evidence  to  prove  the 
existence  of  snch  intention,  the  first  will  could  not  be  admitted 
to  probate.  iNeverthelesB  we  have  considered  the  question,  and 
are  of  opinion  that  Biich  declamtions  were  admissible  for  the 
purpose  of  showing  the  intent  with  which  the  act  was  clone. 
The  act  itself  was  eonsiBtent  with  an  intention  to  revive,  or  not 
to  revive,  the  earlier  will.  Whether  it  had  the  one  effect,  or 
the  other,  depended  upon  what  was  in  the  mind  of  the  testatrix. 
It  would  in  many  inetances  be  more  aatisfactorj  to  have  some 
decisive  declaration  made  at  the  very  time,  and  showing  dearly 
the  character  of  the  act.  Evidence  of  declarations  made  at 
other  times  is  to  be  received  with  cantion.  They  may  have 
been  made  for  the  very  purpose  of  misleading  the  bearer  as  to 
the  disposition  which  the  speaker  meant  to  make  of  his  prop- 
erty. On  the  other  hand,  they  may  have  been  made  nnder 
each  circumstances  as  to  fornish  an  entirely  satisfactory  proof 
of  his  real  purpose.  It  is  true,  that  it  may  not  be  proper  to 
prove  the  direct  act  of  cancellation,  destruction  or  revocation 
in  this  manner.  Bat  when  there  is  other  evidence  of  an  act  of 
revocation,  and  when  the  question  of  the  revival  of  an  earlier 
will  depends  upon  the  intention  of  the  testator,  whioli  is  to  be 
gathered  from  facts  and  circnmstancea,  his  declarations,  showing 
BQch  intention,  whether  prior,  contemporaneous  or  snbeeqaent, 
may  be  proved  in  evidence. 

In  the  great  case  of  Sugden  v.  St.  Leonards,  1  P.  &  D.  154, 
the  qaestion  underwent  full  discnssion,  in  1876,  whether  written 
and  oral  declarations  made  by  a  testator,  both  before  and  after 
the  execution  of  his  will,  are,  in  the  event  of  its  loss,  admis- 
sible as  secondary  evidence  of  its  contents ;  and  it  was  decided 
in  the  affirmative.  It  was  admitted  in  the  argument,  at  one 
stage  of  the  discussion,  that  such  subsequent  declarations 
would  be  admissible  to  rebut  a  presumption  of  revocation  of  the 
will ;  but,  this  being  afterwards  questioned,  it  was  declared 
and  held,  on  the  greatest  consideration,  not  only  that  these,  but 
also  that  declarations  as  to  the  contents  of  the  will,  were  ad- 
missible. (See  pages  174,  198,  200,  214,  215,  219,  220,  225, 
227,  228,  240,  241.)    The  case  of  Keen  v.  Keen,  L.  R.  3  P.  & 
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D.  105,  is  to  the  same  e£Eect.  (See  also  Oould  y.  LaJces,  6  P. 
A  D.  1 ;  Doe  v.  AUen,  12  A.  &  E.  451 ;  Uaticke  t.  £awden,  2 
Add.  Ecc.  123 ;  Welch  v.  PhiUips,  1  Moore's  P.  C.  299 ;  WkUeley 
T.  King,  10  Jnr.  (N.  S.)  10Y9  ;  Re  Johmon's  WiU,  40  Ctonn. 
587 ;  Lawyer  v.  Smith,  8  Mich,  411 ;  Patterson  v.  Hichey, 
82  Ga.  156  ;  1  Jarm.  Wills  {5th  Am.  ed.  by  Bigelow),  130, 
133,  134, 142,  and  noteB.)  The  question  was  also  discnssed,  and 
many  cases  were  cited,  in  CdUayan  v.  Bume,  57  Maine,  440, 
bat  the  coart  was  eqnally  divided  in  opinion.  Many,  thongh 
not  all,  of  the  cases,  which  at  first  sight  may  appear  to  hold  the 
contrary,  will  be  found  on  examination  to  hold  merely  that 
the  direct  fact  of  revocation  cannot  be  proved  by  such  declanil- 
tions. 

The  result  is,  that,  in  the  opinion  of  a  majority  of  the  conrt, 
the  will  shonld  he  disallowed,  and  the  decree  of  the  Probate 
Oonrt  reversed. 


Bee  Scott  v.  Fink,  3  Am.  Prob.  R.  410,  and  a 


VlMTOH'S   ApPHAIi. 
[e9Peiiii.St..434.] 


LirB-TKSANT  OF  8TOGEB,  AND  BEUAINDEB-HAN. — DiTISION  OF  PBO- 
OKXDB   Of    SALE    OF  PABT    OF   OOBPOBATE  FBANCHIBE  AND   PBOF- 


A*  between  b  tenaDt  for  life  and  remBiDder-nun  of  stock  hold  in  trast,  fnodi  re- 
celTed  by  the  tniatee  from  « tale  of  part  of  the  franchlee  and  permanent  prop- 
eitj  of  the  company  which  iasned  the  itock,  belong  to  the  aarput  of  the  triut 


Appeal  from  the  Conrt  of  Common  Pleu  of  Philadelphia 
county. 

Accounting  of  the  Pennsylvania  Company  for  Insaranoe  on 
Lives, fltc.,as  trustees  for  Sarah  Yinton,  onder  an  indenture  made 
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by  James  Martin,  asBigning  to  tbe  compuiy  one  haDdred  sbam 
of  the  capital  stock  of  the  St.  LouIb  Ona  Dght  Company,  *'  to 
receive  all  isBaeB,  dividends  and  profits  accruing  therefrom," 
and  to  pay  over  the  same  to  Sarah  Yinton  during  her  lif^  and 
on  her  death  to  traoBfer  the  stock  to  Frederick  Vinton. 

Tbe  St.  Louis  Oas  Lif^t  Company  was  incorporated  in  1S37, 
and  claimed  the  exclusive  right  to  snpply  gas  in  the  dty  of  St 
Lonis,  but  in  1873,  to  avoid  litigation  with  a  rival  company 
claiming  like  privileges  as  to  part  of  tbe  dty,  they  sold  their 
claim  to  the  ezdosiTe  right  to  fnmiBb  gas  to  abont  one  half  of 
the  city,  together  with  the  pipes,  lamps,  etc.,  for  supplying  the 
gas,  for  $350,000,  which  they  divided  amongst  their  stockhold- 
ers as  a  dividend. 

The  tmstee  on  the  present  case  received  $4,995  as  tha 
amount  awarded  to  the  100  shares  held  by  him. 

There  was  no  evidence  to  show  the  intrinsic  value  of  tba 
stock  before  or  after  the  dividend  was  made. 

The  court  below  confirmed  the  aaditor's  report,  holding 
that  the  moneys  received  by  the  trustee  formed  part  of  tha 
principal  of  the  fund  held  by  him. 

Oeorge  Junjein,  iar  appellant. 

J.  6.  Johnson  and  ^wwrd  SKippen,  for  appellees. 

GoBDOH,  J.  The  court  below  having  ascertained,  beyond 
doubt,  that  the  money  in  controversy  was  derived,  not  from  the 
annual  earnings  or  accumulatioDB  of  the  St.  Lonis  Gaa  Com- 
pany, but  from  a  sale  of  part  of  its  franchise  and  permanent 
property,  thought  it  ought,  of  right,  to  bdong  to  tbe  oorpua  of 
the  trust  estate,  and  thereupon  refused  to  award  it  to  tbe  life- 
tenant.  .  If  we  are  to  follow  our  own  decisions,  as  found  in 
£hrp'»  -App.  4  Ca.  3S8  ;  The  Pennsylvania  Co*  v.  Dowy,  14 
P.  F.  S.  260 ;  MoaiPa  Ap.  2  Nor.  264,  and  Biddies  Ap.  {infra), 
the  opinion  in  which  was  delivered  by  Mr,  Justice  Mercur, 
but  a  few  days  ago,  we  must  affirm  this  conclusion.  All  theee 
cases  are  similar  to  the  one  in  hand ;  a  gift  of  the  income  of 
stocks  for  life  to  one  person,  and  the  oorpua  over  to  another, 
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and  bj  $M  these  we  are  instmcted  that  in  order  to  ascertain  and 
settle  the  rights  of  these  parties,  we  moBt  eodeavor  to  dieeoTer 
what  is  principal  or  capital,  as  distiagaished  from  earoings  or 
diTidends  resolting  from  the  nee  of  capital. 

More  than  this :  following  these  aathorities,  we  mast  go 
even  farther,  and  capitalize,  in  favor  of  the  remainder-maD,  the 
sarplas  profits  which  may  have  accnmalated  in  the  treasury  of 
the  corporation  prior  to  the  date  of  the  creation  of  the  trait. 
The  present  case,  however,  does  not  carry  ns  to  this  extent,  for 
the  money  in  controversy  cornea  from  a  sale  of  a  part  of  the 
original  franchise  and  property  of  the  gas  company  ;  in  fact, 
part  of  the  very  c<yrptu  represented  by  the  stock  shares  which 
form  the  principal  of  the  trast  created  by  the  deed  of  James 
Martin. 

The  charter  of  this  company  clothed  it  with  powers  and  priv- 
il^es,  not  only  very  extensive,  hot  very  ralnable.  By  this 
charter  it  had  "  the  sole  and  exclnsive  privilege  of  vending  gas 
lights  and  gas  fittings  in  the  city  of  St.  Lonis  and  its  anborbe," 
and  it  was  also  empowered  to  "  lay  pipes,  condnits,  etc..  in  any 
of  the  roads  and  avenaeB  of  the  euburbs,  and  in  any  of  the 
streets  and  alleys  of  the  city,"  Also,  by  indenture  of  the  8th 
of  Janaary,  1841,  between  the  city  and  the  company,  the  sole 
and  exclnsive  privilege  of  lighting  the  streets,  alleys,  wharfs, 
public  baildings  and  other  public  places  of  the  city  of  St.  Lonis, 
and  of  providing  and  f  uniiBhiog  the  fittings  and  materials  of  all 
kinds  necessary  for  that  purpose.  The  resnlt  of  these  grants, 
and  a  carefnl  ose  of  them,  was  great  prosperity  to  the  company, 
and  a  corresponding  rise  in  its  stock.  Bat  this  very  prosperity 
begat  opposition  and  danger.  The  city  refused  to  abide  by  its 
contract,  and  to  pay  ap  its  dnee.  Another  company  sprang  ap, 
the  Laclede,  which  disputed  the  exclnsive  right  of  the  old  com* 
pany  to  the  territory  mentioned  in  its  charter.  This  led  to  the 
tripartite  agreement  of  February  8th,  1873.  between  the  city  of 
St.  Lonis,  the  Laclede  G^  Company,  and  the  St.  Louis  Gas 
Company,  by  which,  among  other  things,  the  latter  company 
agreed  to  withdraw  from  about  one-third  or  one-half  of  its 
former  territory  in  favor  of  the  Laclede,  and  also  to  sell  to  it 
all  its  mains,  pipes,  connections,  tamps,  lamp-poste,  brackets, 
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meters  and  all  other  of  its  property  and  effects  Bitaated  and 
being  within  the  territory  from  which  it  had  agreed  to  with- 
draw. 

Id  eonaideration  of  this  Bale  and  transfer,  the  Laclede 
Company  agreed  to  pay  to  the  St.  Louie  Company  the  enm  of 
$650,000.  A  dividend  of  t600,O0O,  of  this  money,  was  ordered 
by  the  directors,  and  of  this,  $1,995  came  into  the  hands  of  the 
Penneylvania  Co.  aa  trosteo  of  the  one  hundred  shares  of  stock 
conveyed  to  it  by  the  deed,  or  power  of  attorney,  of  James 
Martin.  It  is  thus  manifest  that  the  money  in  dispute  comes, 
not  from  the  aonaal  earaiags  of  the  company,  but  from  a  sale 
of  part  of  its  property ;  part  of  tliat  very  corpus  which  the  stock 
shares  represent,  and  without  which  those  shai'es  have  neither 
substance  nor  valne.  If,  therefore,  the  life-tenant  is  entitled  to 
this  money,  thus  derived  from  the  capital  of  this  corporation, 
so,  in  the  end,  may  she  come  to  be  entitled  to  the  whole  corpus 
of  the  tmst.  For  the  accompliehment  of  this  result,  it  is  only 
necessary  that  the  St.  Louis  Gas  Company  shonld  effect  a  sale 
of  the  balance  of  its  property,  and  order  a  distribution  of  the 
money  so  raised  among  its  shareholders.  But,  logically,  the 
effect  of  such  a  doctrine  is  to  defeat  the  whole  object  of  the 
trust.  Instead  of  securing  for  Mrs.  Vinton  a  sure  income  for 
life,  it  gives  ber  the  principal  to  use  at  her  pleasore,  whilst  the 
gift  over  to  Frederick  Vintdn  is  wholly  defeated. 

A  rule  snch  as  this  which  may  operate  disastroDsly  on  a 
large  and  important  class  of  oar  trusts  we  cannot  agree  to  adopt. 
It  is,  indeed,  true,  as  said  by  Mr.  Chief  Jostice  Chapman,  in 
Mvnot  V.  Paine,  99  Mass.  101,  that  the  mle,  which  regards  cash 
dividends,  however  large,  as  income,  and  stock  dividends,  how- 
ever made,  as  capital,  is  a  very  simple  and  convenient  one,  and 
may  relieve  trustees  and  coqrts  of  much  trouble,  bnt  it  is  cer- 
tainly not  one  that  commends  itself  for  its  justice  and  equity, 
neither  does  itat  all  regard  the  facts  of  a  case  like  that  of  Earp^a 
Appeal,  or  like  the  case  in  hand.  To  us,  it  seems  like  a  bung- 
ling rale  of  law  that,  at  one  time,  would  give  what  is  indisput- 
ably income  to  the  remainder-man,  and,  at  another,  what  is  aa 
clearly  capital  to  the  life-tenant.  It  is,  however,  enoogh  for 
OS  that  our  own  authorities  repudiate  such  a  rale.    In  the  case 
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last  referred  to,  it  was  held,  that  dividends  front  &  corporate 
snrplas  fand,  accnmnlated  before  the  testator's  death,  must  be 
regarded  as  part  of  the  stock  forming  the  trast  fand,  whilst  after 
accamnlatioiis,  though  distribnted  in  the  shape  of  stock,  most 
be  treated  as  income,  and  go  to  the  life-tenant.  In  like  manner 
it  was  held  in  Wiltbani^a  Appeal,  that  the  earnings  or  profits 
of  the  stock  of  a  decedent,  made  after  his  death,  were  income^ 
thongh  pnt  into  the  form  of  capital  hy  the  issue  of  new  stock, 
and  it  was  there  'said,  that  "  eq^aity,  seeking  the  sobstance  of 
things,  foond  that  the  new  stock  was  bnt  a  product,  and  was, 
therefore,  income."  So  may  we  Bay  in  this  case :  equity  seeking 
not  mere  convenience,  but  the  eobstance  of  things,  finds  the  divi- 
dend, in  controversy,  to  be  part  of  the  actnal  capital  of  the  com- 
pany— money  raised  by  sale  of  part  of  its  original  franchise  and 
realty,  that  which  its  stock  most  specifically  and  directly  r^re- 
sents — hence,  it  awards  the  product  to  him  in  whom  the  stock  is 
finally  to  vest.  Assume  the  contrary  doctrine,  and  that  which 
we  have  already  pointed  out  may  at  any  time  occur :  on  a  sale 
of  the  entire  franchise  and  property  of  the  gas  company,  with  a 
like  order  by  its  directors  for  a  distribution  of  the  money  si> 
raised,  the  dividends  must  go,  regardless  of  the  equities  of  the 
parties,  to  the  Ufe-tenaQt,  and  nothing  whatever  be  left  for  the 
remainder-man.  Hiis  might  be  very  convenient  for  trustees 
and  courts,  for  as  it  would  definitely  close  out  the  trust,  there 
would  be  no  farther  troable  about  it ;  nevertheless,  the  justice 
of  such  a  disposition  of  the  tmet  would  be  more  than  doubtful. 
Again,  this  same  doctrine,  which  make  cash  dividend  income, 
and  a  stock  dividend  capital,  would  often  work  with  equal  harsh- 
ness upon  the  interest  of  the  life-tenant.  For  corporate  earn- 
ings might  be  retained  for  an  indefinite  length  of  time,  and  then 
be  distributed  in  the  shape  of  stock  shares,  which  the  rule  con- 
tended for  would  at  once  pronounce  to  be  capital,  and  thu» 
would  the  beneficiary  be  deprived  of  his  or  her  income. 

Thau  this,  far  better  is  our  Pennsylvania  doctrine,  admirably 
stated  by  our  brother,  Mr.  Justice  Fasson,  in  Moeig  Appeal, 
as  follows :  "  But  where  a  corporation,  having  actually  made 
profits,  proceeds  to  distribute  such  profits  amongst  the  stock- 
holders, the  tenant  for  life  would  be  entitled  to  receive  them, 
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and  this  witbont  ref^ard  to  the  form  of  the  trsnsactiou.  Eqnitj 
which  disregards  the  form  and  gnspB  the  snbBtance,  would 
award  the  thing  distribnted,  whether'stock*or  moneys,  to  whom- 
soever was  entitled  to  the  profits." 

Decree  affirmed,  with  costs. 

Shabswood,  C.  J.,  and  Paxsok  and  TsuincBT,  JJ.,  dif* 
sent. 


B  Biddlfl*!  Appul,  tfi/hi;  HemenwAj  t.  Hemenwi^,  *>{/>a. 


Smith  vs.  Bdbgh. 

[92  Hew  Tork,  S38.] 

What  ib  HKAirt  by  "  brabt  Hotrrr.** 

A  beqowl  by  a  wih  to  her  hiubaad  at  "  ell  the  reed;  monej  I  me;  hvr*  (ilbcr 
In  bankorelMwhereet  mydeceese,"  coTenthBaiiionDt  oCelegMycollMtedbj 
the  bubaiid  at  her  requMt  after  (he  execution  oC  the  will. 

Appeal  from  a  judgment  of  the  general  term  of  the 
Supreme  Coort  in  the  third  judicial  department  in  favor  of 
plaintiff  npon  a  case  snbmitted  by  agreement.  The  opitaion 
contains  the  facts. 

Oeorge  B.  Davis,  for  appellant. 

WHliam  H.  Smi^  for  respondent 

Eabl,  J.  In  December,  1877,  Margery  Bnreh,  the  wife  of 
the  defendant,  made  her  will,  which,  after  heqnestg  of  legacies 
tocertain  relatives  named,  amonoting  to  $1,300,  contained  the 
following  provision :  "  I  further  give  and  bequeath  to  my  be- 
loved hasband  all  the  ready  money  I  may  have,  either  in  bank 
OT  elsewhere,  at  my  decease,  before  any  of  the  foregoing  ]eg»- 
ciee  or  bequests  shall  be  paid,"  and  the  remainder  of  her  estate 
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the  bequeathed  to  certain  missiooar/  societies  for  charitable 
parposes.  She  died  on  the  26th  day  of  September,  1881,  aod 
ID  October  thereafter  her  will  waa  admitted  to  probate  and  Hxe 
plaintiff  qualified  as  execator. 

In  the  year  1878  Mrs.  Burch,  as  a  legatee  under  the  will  of 
James  Steveason,  became  entitled  to  a  legacy  of  $450,  and  one 
MeCbair  was  execator  of  that  will,  and  had  funds  as  snch  with 
which  to  pay  the  legaey.  Bat  there  was  delay  on  his  part  in 
making  the  payment  to  Mrs.  Barch  by  reason  of  his  financial 
embarrassment.  In  the  early  part  of  the  year  1879  Mrs. 
Bnrch  gave  her  hnsbaud  instmctiona  to  collect  the  legacy  from 
UcChair  for  her.  Between  the  14th  day  of  January,  18S0, 
and  the  8th  day  of  December  of  the  same  year,  be  collected 
the  legacy  from  McChair  for  his  wife,  and  the  sam  collected 
amoanted  to  $490  25.  For  some  time  prior  to  the  let  day  of 
January,  1880,  and  ap  to  the  time  of  her  death,  Mrs.  Bnrch 
was  incompetent  to  transact  her  ordinary  bosineSB  and  unfit  to 
exercise  any  control  over  her  property  by  reason  of  severe 
bodily  and  mental  infirmities  and  unsoandness  of  mind.  Aa 
t»Bt  as  the  money  was  collected  by  the  defendant  from  Steven- 
■on,  between  the  14tb  day  of  Janoary,  18S0,  and  the  8th  day 
of  December  of  the  same  year,  he  nsed  it  with  his  own  money 
in  defraying  his  hooschold  expenses,  and  in  procnring  nnrses 
and  medical  attendance  for  bis  sick  wife,  so  that  at  her  death 
no  portion  of  the  money  received  by  him  from  McChair  was 
on  hand.  Dnring  the  time  he  thns  expended  the  money  - 
he  was  able  to  provide  suitably  for  bis  family  out  of  hie  own 
property. 

Upon  these  facts  agreed  upon  for  submission  to  the  general 
term,  the  plaintiff  claims  that  the  defendant  is  not  entitled, 
under  the  will  of  his  wife,  to  retun  the  sum  of  money  col- 
lected by  him  of  Stevenson,  bat  that  he  owes  this  money  to 
the  estate  of  his  wife,  and  he  claims  to  recover  that  sum  of 
him  with  interest.  On  the  other  hand  the  defendant  claims 
that  he  is  entitled  to  the  money  received  by  him  from  Steven- 
son ander  the  clause  of  the  will  above  set  oat. 

The  facts  stated  are  meager,  and  it  would  seem  that  other 
facts  must  have  existed  which  woold  have  enabled  the  court 
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with  greater  certainty  to  arrive  at  the  intention  of  the  testa- 
trix. 

The  meaninfc  of  tlie  words  "  money  "  and  "  reedy  money," 
when  used  in  a  will,  depends  upon  the  context,  ftod  also  to 
flome  extent  upon  the  condition  of  the  testator's  property  and 
the  circQTQ stances  enrronnding  his  estate ;  and  in  *conBtramg 
them,  therefore,  the  courts  seek  for  light  in  all  the  provisions  of 
the  will  and  in  all  the  circnmstances  snrrounding  the  testator 
and  his  estate,  and  it  is  their  aim  to  give  effect  to  the  intention 
of  the  teetatoc  when  that  can  be  ascertained)  The  word 
*^  money  "  has  sometimes  been  held  to  include  securitiee,  stocks, 
personal  property,  money  in  bank  and  money  in  the  hands  of 
agents,  when  the  context  and  all  the  circnmatances  which  were 
rightfully  considered  indicated  snch  to  be  the  intention  of  the 
testator.  In  2  Wilh'ams'  Law  of  Executors  (7th  ed.),  1188,  it 
ia  said  :  "  Where  a  testator  gives  to  one  person  '  all  his  money's 
in  hand '  and  to  another  *  all  his  moneys  out  on  securities,' 
the  balance  at  his  bankers  will  pass  as  money  in  band.  Under  a 
beqaest  of  all  the  testator's  '  money '  in  the  house  at  A.,  bank 
notes  and  ready  money  will  alone  pass,  although  he  may  leave 
in  it  mortgages,  bonds  or  receipts  for  government  annuities. 
Where  the  testator  beqneattied  all  his  '  money '  in  the  Bank  of 
England,  and  never  had  any  cash  in  the  bank,  but  was  entitled 
to  some  three  per  cents  and  five  per  cents  bank  annuities,  Sir 
William  Grant,  M.  B.,  held  that  the  stock  passed.  But 
*  though  upon  the  whole  context  of  the  will  stock  may  pass  by 
the  term  '  money '  yet  '  money '  does  not,  by  the  force  of-  the 
word,  include  stock."  In  2  Bedfield  on  Wills,  129,  it  is  aaid : 
*'  The  word  '  money '  in  a  will  means  that  and  nothing  else, 
but  when  used  with  other  words  it  may  have  much  greater 
extension.'*  In  Wigram  on  Wills  (O'Hara's  ed.),  69,  the  author 
says :  "  The  term  '  tnone;/ '  in  America  would  doubtless  pass 
all  debts  and  annuities,  stocks  and  securities  belonging  to  the 
testator.  The  phrase  '  ready  money '  is  perhaps  usually  differ- 
ent in  meaning.'*  In  Koper  on  Legacies,  it  is  said  that  "  the 
word  '  money '  nnaided  by  the  context,  will  include  cash,  bank 
notes,  money  at  the  bankers,  notes  payable  to  bearer,  exchequer 
bills,  and  bills  of  exchange  indorsed  in  blank,  because  they, 
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aa  before  observed,  are  not  to  be  considered  as  clioses  in  action, 
bot  money  of  the  persons  in  whose  possession  they  are.  But 
choeeB  in  action,  promissory  notes  not  payable  to  bearer, 
government  stock,  long  annnities  and  Colambian  bonds  will 
not  pass  under  the  word  '  money.' "  In  the  Utate  of  Thoma* 
MiUer  (48  Cal.  165 ;  17  Am.  Rep.  422),  the  court  held  that  the 
word  "  money  "  used  in  making  a  devise  in  a  will  will  be 
construed  to  include  both  personal  and  real  property,  if  it 
appears  from  the  context  and  on  the  face  of  the  inBtrameot 
that  such  was  tlie  intention  of  the  testator.  In  Manning  t. 
PttreeU  (7  DeG.,  M.  &  G.  55),  it  was  held  that  under  a  beqacst 
of  "all  my  moneys,"  money  dae  on  deposit  notes,  at  the 
testator's  bankers,  aa  well  as  on  the  balance  of  his  current  ac- 
count, and  also  money  in  the  hands  of  a  stakeholder  on  a  bet, 
wonld  paas.  In  Parker  v.  Marckant  {\9  Eng.  Ch.  355),  it  , 
was  held  that  a  testator's  balance  at  his  bankers  wonld  pass 
under  the  words  "ready  money."  In  Fryer  v.  Bavkin  (11 
Simons,  65),  there  was  a  bequest  in  the  following  words :  "  I 
give  aud  bequeath  unto  my  dear  wife  Susannah  Fryer,  all  my 
ready  money  at  my  bankers,  in  my  dwelling-house  or  else- 
where ;  by  which  I  mean  money  not  invested  in  securitj;  or 
otherwise  bearing  interest,  bnt  which  I  may  have  in  hand  for 
current  income  and  expenses,  at  the  time  of  my  decease ;" 
and  it  was  held  that  cash  balances  in  the  hands  of  the  testa- 
tor's bankers  and  of  his  agent,  and  dividends  of  stock  due  at 
the  testator's  death,  passed  by  the  bequest,  bnt  that  the  rent  of 
a  house  and  the  inter^t  of  a  sum  due  on  mortgage  did  not 
pass.  In  Byrom  v.  Brandreth  (Law  Rep.  16  Eq.  475),  there 
was  a  bequest  of  "any  money  of  which  I  may  die  possessed," 
and  it  was  held  to  include  ca^  in  the  house  and  money  at  the 
bankers,  and  any  money  of  which,  at  the  time  of  her  death,  she 
might  have  claimed  immediate  payment;  but  not  the  appor- 
tioned part  of  an  annuity,  or  of  interest  payable  to  her  which 
had  accrued  from  the  last  stated  days  of  payment  to  her  death, 
nor  a  legacy  due  to  her  which  had  not  been  acknowledged  as  at 
her  disfMjBal.  In  Waits  v.  Comhee  (5  De  G.  &  S.  676),  it  was 
held  that  the  word  "  moneys  "  must  be  taken  to  include  stock 
in  the  funds.    The  vice-chancellor  said  :  "  There  is  no  doubt 
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upon  the  ftnthoritiee  that  the  vord  '  moneys '  may  pass  stock 
in  the  fnnds,  it  being  a  qnestion  of  coDEtrnction  upon  the 
whole  will  whether  the  testator  meant  to  nse  the  word  in  that 
Beose  or  not."  In  Beck  v.  McOiUU  (&  Barb.  35)  it  was  held 
that  onder  a  beqaeet  of  "  all  moneys  "  that  the  testator  should 
die  poBsessed  of,  the  legatee  was  entitled  to  the  cash,  nsing  the 
term  in  its  proper  sense,  whicli  the  testator  at  the  time  of  his 
death  had  in  hiB  possession,  or  deposited  in  bank,  and  to  noth- 
ing else.  In  Mann  v.  The  Saecuiors  of  Mann  (1  Johns'  Oh. 
231),  it  was  held,  that  where  the  testator  bequeathed  to  his 
wife  all  the  rest,  residne  and  remainder  of  the  moneys  belong- 
ing to  his  estate  at  the  time  of  hia  decease,  the  word  "moneys" 
must  be  nnderstood,  in  its  legal  and  popalar  sense,  to  mean 
gold  or  silver,  or  the  lawful  currency  of  the  country,  or  bank 
notes,  where  they  are  known  and  used  in  the  market  ae  cash, 
or  money  deposited  in  bank  for  safe-keeping  ;  and  not  to  com- 
prehend promissory  notes,  bonds  and  mortgages,  or  other 
securities,  there  being  nothing  iu  the  will  itself  to  show  that 
the  testator  intended  to  use  the  word  in  that  extended  sense. 

We  have  made  these  citations  at  some  length  to  show  what 
KOpe  has  been  given  to  these  words,  and  how  differently  they 
have  been  constmed  by  the  courts  and  text  writers.  We  can- 
not perceive  that  they  have  received  different  constructions  in 
this  conntry  from  that  which  they  have  received  in  England. 
Ordinarily,  standing  alone,  they  have  been  held  to  mean  only 
that  which  passes  current  as  money,  including  also  bank  de- 
posits. But  when  read  with  the  context  they  may  be  held  to 
mean  any  kind  of  personal  pro[>erty,  and  it  is  the  office  of 
the  courts,  considering  everything  which  may  properly  be  re- 
sorted to  for  aid,  in  every  case  to  give  effect  to  the  intentionsof 
the  testator  in  their  nse. 

The  money  here  in  controversy  was  received  by  the  defend- 
ant from  McChair  as  the  agent  of  his  wife.  After  he  received 
it,  it  could  fairly  be  treated  as  "  ready  money  "  in  his  hands 
for  her.  At  the  time  he  received  it  she  had  become  imbecile 
and  incompetent  to  do  business,  and  therefore  it  remained  in 
hifl  liands  as  a  depositary.  He  used  it,  subject,  however,  to 
hia  liability  to  account  for  it  and  pay  it  over  whenever  lawful 
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demand  slioDld  be  made  upon  him  for  it.  It  was  not  money 
InveBted  ia  secarilaeB,  or  oat  upon  interest ;  bat  it  was  like 
money  in  bank  liable  to  be  paid  npon  call,  and  held  by  him  as 
a  simple  depositary.  She  regarded  money  in  bank,  for  -which 
the  bank  was  simply  her  debtor,  liable  to  pay  her  npon  proper 
demand,  as  ready  money;  and  when  she  spoke  of  money, 
**  either  in  bank  or  elsewhere,"  she  meant  all  her  money  that 
was  sitnated  similarly  to  that  which  she  bad  in  bank.  She 
evidently  did  not  nse  the  words  "ready  money"  in  their 
limited  sense,  and  she  did  not  probably  mean  besides  the  money 
deposited  in  bank  simply  money  kept  on  hand  by  her  in  her 
honse  or  npon  her  person  ;  but  she  meant  ready  money  in 
bank  or  anywhere  else.  Money  in  the  possession  of  her  has* 
band  occupying  the  same  house  with  her,  which  was  at  all 
times  sabject  to  call,  could  with  some  propriety  be  called  ready 
money. 

While  we  do  not  deem  this  case  entirely  free  from  donbt, 
we  think  the  husband  shonld,  ander  the  circnmstances,  have 
the  benefit  of  the  donbt,  and  that  the  bequest  should  have 
eS^  npon  the  money  in  his  hands. 

The  judgment  of  the  general  term  should,  therefore,  be 
reversed  and  judgment  given  for  the  defendant,  with  costs. 

All  concur,  except  Finch,  J.,  who  took  no  part. 

Judgment  accordingly. 


Ludlow  vs.  Ludlow. 

[SB  New  Jena;  Eq.  SBT.] 


ExBCrnOH    of    wills, — AaKSOWLKDOMENT   BV    WOBDS    OB    ACTS 
NECB8BAST  OS  TBSTATOB'b  PAST. 

Under  katatnte  requiring  an  "  Bcknowledgment "  bj  te«h>tor  ot  ft  ugnitnre  to  his 
will  made  by  a  third  peraDaaiHia"deolar>lioii''  of  theingtmment  asbia  last  will, 
Um  t«atatoT  miut.bfaaopenexpreMloD  io  words  or  nnmiatakable  acts,  indicata 
his  recognition  of  the  tsBtamentarj  act  in  wbicli  he  is  engaged,  and  of  the  gen- 
m  of  the  signature  and  irill  preeented  to  the  witneHea, 
Vol.  IIL— 1« 
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Os  APPEAL  from  a  decree  of  the  ordinary  reversing  a  decree 
of  the  Orphans  Court  of  Essex  county,  which  admitted  to  pro- 
bate a  writing  purported  to  be  the  last  will  of  William  A. 
Ludlow. 

The  subscribing  witnesses  alone  were  examined.  The  ma- 
terial facta  shown  are  that  deceased  came  to  James  E,  Harri- 
soa's  store  and  met  his  brother  James  C.  Ludlow.  The  latter 
cume  to  Harrison  and  said,  "  My  brother  has  been  making  his 
will  and  I  would  like  to  have  you  witness  it/'  All  three  stepped 
behind  a  desk  when  James  said,  '■  This  is  my  brother's  will ;  I 
would  like  to  have  yon  witness  it."  Deceased  then  signed  the  in- 
strument and  Harrison  attached  his  name  as  a  subscribing  wit- 
ness. Harrison  then  went  outside  the  desk  to  where  one  Miller 
stood,  in  the  store,  about  ten  feet  distant  from  the  desk,  and  said, 
"  Mr.  Miller,  Mr.  Harrison  has  been  kind  enough  to  witness  my 
brother's  will ;  now  I  want  you  to."  Miller  went  to  the  desk  be- 
side deceased,  and  signed  as  a  witness.  Harrison  left  the  desk, 
as  Miller  approached,  and  went  to  the  place  where  tlie  latter  had 
been  standing.  The  desk  was  a  low  inclosnre,  about  five  feet 
high,  with  transparent  glass  at  the  top.  Miller  did  not  see  Har- 
rison or  decedent  sign  the  instrument.  He  thonght  decedent 
was  exeonting  his  will,  because  James  C.  Ludlow  had  told  him, 
a  few  weeks  before,  that  his  brother  intended  to  make  a  will. 
He  said  he  may  have  glanced  at  them,  bnt  did  not  know  what 
they  wfire  doing.  He  could  see  them  and  decedent  could  see 
him.  He  said  decedent  did  not  say  the  instrument  was  his  last 
will,  or  request  him  to  sign  it.  Neither  did  James  say  anything 
to  him  further  than  detailed.  He  did  not  hear  anything  said 
inside  the  desk,  and  did  not  know  whether  deceased  heard  James 
request  him  to  sign  the  instruhient.  Over  deceased's  signatDre, 
at  the  end  of  the  will,  were  the  words,  "  Signed  and  sealed  this 
Twenty-eighth  day  of  November,  in  the  year  of  our  Lord  ei^- 
teen  hundred  and  seventy-nine,"  and  over  the  names  of  the  wit- 
nesses, the  words  "  In  the  presence  of." 

T.  JV.  McCarUr,  for  appellants. 

J.  W.  Taylor,  for  respondents. 
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ScuBDBB,  J.  After  csrefnl  consideratioo  of  the  evidence  of 
the  sabscribinj;  witaeBses  to  this  writing,  with  the  desire,  if 
possible,  to  give  efEect  to  the  apparent  JDteDtioii  of  the  dece- 
dent, I  have  been  nnable  to  reach  the  coDclusion  that  it  should 
be  admitted  to  probate.  The  statute  of  March  12th,  18S1,  pre- 
scribes the  formalities  to  be  observed  in  the  due  execotion  of 
wills  and  testaments,  and  anless  these  appear  in  some  manner, 
there  is  no  legal  snfficiency  to  devise,  pass  or  bequeath  the  es- 
tate and  property  of  the  owner.  These  requirements  differ 
from  those  fonnd  in  the  laws  of  other  States,  and  in  the  variooa 
decisions  which  have  been  given,  we  are  likely  to  be  misled, 
unless  these  differences,  and  the  exact  statements  of  facts, 
are  most  closely  observed.  It  is,  tlierefore,  safer  and  easier 
to  interpret  the  words  and  phrases  of  onr  own  law  by  tlie 
usual  rules  of  construction,  and  apply  them  to  the  facts  of  each 
case  as  they  may  be  presented.  In  making  this  examination 
we  are  struck  with  the  number  and  particularity  of  these  forms, 
as  if  it  were  the  purpose  of  the  law  to  protect  the  person  who 
would  dispose  of  property  by  will,  from  the  possibility  of 
deception  or  undue  influence.  By  onr  law  the  will  and  testa- 
ment (1)  shall  be  in  writing  ;  (2)  shall  be  signed  by  the  testator ; 
(3)  this  signature  shall  be  made  by  the  testator,  or  the  making 
thereof  acknowledged  by  him ;  (4)  and  anch  writing  declared  to 
be  his  last  will  in  the  presence  of  two  witnesses  present  at  the 
same  time,  who  shall  subscribe  their  names  thereto  as  witnesses, 
in  the  presence  of  the  testator.  The  last  clause,  relating  to  the 
presence  of  witnesses  and  the  presence  of  the  testator,  requires 
that  all  shall  be  together  when  the  Eiguature  is  made,  or  the 
making  thereof  acknowledged,  and  when  the  declaration  that  it 
is  his  will  !3  made.  Our  earlier  statute,  passed,  March  17th, 
1714,  required  that  all  wills  and  testamenta  to  devise  lands,  ten- 
ements and  hereditaments  should  "  be  made  in  writing,  signed 
and  published  by  the  testator  in  thepresence  of  three  subscribing 
witnesses."  This  differs  from  the  English  statute  of  29  Car.  II, 
0.  3,  §  5,  mainly  in  the  points  that  while  by  the  latter  the  will 
shall  be  signed  only,  our  statute  requires  tliat  it  shall  be  both 
signed  and  published  ;  and  while,  by  the  construction  given  to 
the  English  statute,  an  acknowledgment  by  the  testator  of  hia 
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signature  in  the  presence  of  witnesses  was  eafficient,  altboDgl) 
tbey  did  not  see  him  Bign  hie  name,  snch  acknowledj^tnent  was 
not  by  our  law  regarded  as  proof  of  the  signing.  {Combs  t. 
JoUey^  2  Gr.  Ch.  635.)  These  differences  are  compared  and 
discussed  in   Oompton  V.  Mitlon,  7  HaL  70. 

The  expression  "  in  presence  of  witnessee,"  used  in  the  stat- 
ute, is  there  said  to  be  satisfied  if  the  subscribing  witnesses  were 
BO  situated  that  thej  could  and  would  naturally  see  the  signing 
and  hear  the  publishing.  The  statute  of  1851  changed  this  law, 
made  the  acknowledgment  of  the  signature  proof  of  signing, 
retained  the  act  of  publication,  in  different  phraseology,  in  the 
presence  of  two  witnesses.  The  alteration  made  by  substituting 
"  declared  to  be  his  last  will "  for  "  published  by  the  testator," 
does  not  change  the  re<jnirement  that  there  shall  be  some  word 
or  act  by  the  testator,  or  in  his  presence,  by  which  it  may  be 
manifested  to  the  witnesses  cnlled  to  attest  that  the  testator 
knew,  and  wished  them  to  know,  that  he  was  executing  his  last 
will  and  testament.  {Mnndy  v.  Mundy,  2  McOart.  290 ;  In  re 
MoElwain'a  Will,  3  C.  E.  Gr.  499.)- 

The  words  of  attestation  above  the  names  of  the  testator 
and  the  witnesses  in  this  paper,  "signed  and  sealed,  etc.,"  and 
"  in  presence  of,"  are  not  proof  of  publication  according  to  the 
statute.  In  Complon  v.  MiiUm  and  Comha  v.  JoUey,  the  court 
say  that  the  better  and  safer  rule  is  to  require  a  literal  cod- 
Btmction  of  the  statute  in  regard  to  the  publio*tion ;  and  in 
Allaire  v.  Allaire,  8  Vr.  312, 325,  it  is  said  that,  if  the  attes- 
tation clause  does  not  contain  all  the  requisites  to  the  making  of 
a  will,  affirmative  proof  most  be  made  of  its  execution  in  the 
manner  and  with  the  formalities  prescribed  by  the  statute. 
With  this  burden  of  proof  resting  on  the  proponents,  and  with 
the  requirements  of  the  statute  before  ns,  we  must  examine  the 
facts  of  this  case  to  see  whether  there  has  been  a  due  execution 
of  this  will.  In  some  points  it  is  conformed  to  the  statute.  It 
is  in  writing;  it  is  signed  by  the  testator;  it  is  attested  by 
the  names  of  two  witnesses ;  but  the  signature  was  not  made  in 
the  presence  of  two  witnesses  present  at  the  same  time.  This 
is  manifest  from  the  facts  that  Mr.  Miller  was  ten  feet  away 
from  the  place  where  the  signature  was  made  inside  the  desk; 
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he  Wits  at  the  time  engaged  in  his  work  in  the  etore,  and  hie  at- 
tention had  not  been  specially  called  at  the  time  to  t!ie  act  in 
which  William  A.  Ludlow  was  engaged.  Mr.  Harrison  was 
near  and  saw  him  gigo  his  name,  but  Mr.  Miller  testifies  that 
he  did  not  see  him  writing  or  aabscribing  his  name  to  the  pa- 
per, nor  did  he  know  at  the  time  that  he  was  executing  hie  will. 
He  was  not  then  a  witness  called  upon  for  that  purpose.  If 
the  writing  was  legally  executed,  it  must  be  under  the  alterna- 
tive requirement  that  the  making  of  the  signature  was  ac- 
knowledged by  the  testator  in  the  presence  of  two  witu^sea 
present  at  the  same  time.  Bat  there  was  no  acknowledgment 
of  the  signature,  nor  any  declaration  of  the  testator  that  the 
writing  was  his  last  will  and  testament,  in  the  presence  of  two 
witnesses  present  at  the  same  time.  This  was  not  done  in  words, 
for  the  only  expresBion  of  William  A.  Lndlow  after  he  came 
into  the  store,  testified  to  by  the  witness  Mr,  Harrison,  was  his 
salutation  of  "  good  morning  "  as  he  entered.  Kor  does  it  ap- 
pear that  by  any  act  he  designated  the  signature  as  his,  or  the 
writing  as  his  will,  when  both  witnesses  were  present.  It  is  left 
ancertain  by  the  evidence  whether  the  request  made  by  James 
C.  Ludlow,  when  he  went  to  Mr.  Miller  and  asked  him  to  wit- 
ness the  will,  was  lieard  by  his  brother,  who  was  standing  in- 
side the  desk.  It  is  not  necessary  that  the  testator  should,  by 
his  own  words,  acknowledge  the  signature,  and  declare  the 
writing  to  be  his  last  will ;  this  in  some  cases  may  be  impossi- 
ble through  sickness  or  bodily  infirmity.  It  may  be  done  in 
his  presence  &nd  hearing  by  another  acting  for  him  with  his  as- 
sent. (  Whitenaek  v.  StryJier,  1  Gr.  Ch.  8.)  But  he  most,  by 
some  word  or  sign,  clearly  indicate  his  recogeition  of  the  testa- 
mentary act  in  which  he  is  engaged,  and  of  tlie  genuineness  of 
the  signature  and  will  which  are  presented  to  the  witnesses  for 
their  attestation.  The  words  used  in  the  statute,  "acknowl- 
edgment "  and  "  declared,"  demand  an  open  expression,  either 
in  words  or  unmistakable  acts ;  and  we  have  no  right  to  change 
their  obvious  meaning,  or  substitute  conjecture  for  positive 
proof  of  conformity  to  their  requirement. 

The  case  of  Inglesant  v.  Ingleaant,  L.  E.  (3  P.  &  D.)  172, 
where  the  will  was  admitted  to  probate,  most  nearly  resembles 
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this  case  in  the  facte,  bnt  the  English  statute  of  wills  (1  Tiot.  c 
26,  §  9)  does  not  reqnire  any  declaration  or  publication  hj  the 
testator  in  the  presence  of  witnesses,  in  addition  to  the  ac- 
knowledgment of  the  signature.  But  in  this  case  the  coonsel 
againBt  the  will  said  that  in  all  the  reported  cases  the  testator 
did  some  act,  or  said  some  word  during  the  proceeding,  and  cited 
many  authorities  for  his  assertion.  The  late  case  of  In  re  Oooda 
of  Mary  Gunatan,  L.  R.  (7  P.  &  D.)  102  (1882),  upon  another 
point,  i_a  inBtmctive  upon  the  question  of  the  sufficiencj  of  an 
ackuowledgmeut  under  the  statute,  and  many  previous  cases  are  ' 
examined.  The  court  say  that  not  only  must  there  be  an  ac- 
knowledgment, within  section  9  of  the  wills  act,  but  the  wit- 
nesses must  at  the  time  of  the  acknowledgment  see,  or  have  the 
opportunity  of  seeing,  the  signature  of  the  testator.  Bat  I 
have  purposely  avoided  other  references  to  cases  decided  else- 
where, for  reasons  already  given. 

Upon  another  point  presented  in  the  argument  of  cooneel, 
it  is  very  certain  that  the  affidavit  of  James  E.  Harrison,  one 
of  the  subscribing  witnesses,  taken  before  the  surrogate,  when 
the  will  was  propounded  for  proof  before  him,  cannot  have  the 
effect  claimed  for  it,  of  outweighing  the  evidence  of  both  Har- 
rison and  Miller,  who  describe  particularly  the  manner  of  the 
execution  of  the  will.  Where  there  is  a  perfect  atteetatiou 
clause,  supported  bj  the  affidavit  of  one  of  the  subscribing  wit> 
nesseSfthe  presumption  is  very  strong  in  favor  of  the  due  exe- 
cution of  the  will ;  but  where  the  attestation  clause  is  defect- 
ive, as  in  this  case,  and  from  the  testimony  of  both  witnesses  it 
appears  that  the  will  was  not  duly  executed,  the  customary 
formal  affidavit  of  one  of  them  on  offering  the  will  for  probate 
is  entitled  to  little  weight.  The  case  of  Wrighi  v.  SogerSy  L. 
R.  (1  P.  &  D.)  678,  cited  by  the  proponents'  coonsel,  was  unlike 
this.  There  was  a  full  attestation  clause,  and  one  of  the  wit- 
nesses had  died ;  the  other  testified  that  the  will  was  not  duly  ex- 
ecuted, but  the  court  doubted  this  evidence,  which  was  opposed 
by  proof,  and  gave  effect  to  the  attestation.  In  CrqftY.  Crqft, 
4  Sw.  &  Tr.  10,  where  both  witnesses  swore  that  the  will  was 
not  duly  executed,  and  there  was  no  opposing  proof,  the  will 
was  rejected.    The  full  particulars  given  by  both  witnesses, 
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where  there  is  do  failure  of  memory  or  apparent  purpose  to  de- 
ceiTe,  are  better  evidence  that  the  general  aflSdavit  of  one  wit- 
neas  to  the  will,  and  should  control  the  judgment  of  the  court 

The  decree  of  the  ordinary  will  be  affirmed  and  the  will  ad- 
mitted to  probate,  but,  under  the  circnmstancee,  coats  of  all  par- 
ties, iDcluding  acouDBel  fee  of  $100  to  each  side  in  this  court, 
will  be  ordered  to  be  paid  out  of  the  estate. 

Decree  ananimously  affirmed. 


Heeessltj  for  acknowledgnflnt  of  sl^natare  and  will  b7  tesUt«r. — 

The  attestation  of  the  witaeues  to  a  will  is,  prinuiril;,  under  modem 
practice,  to  tht  ngiiaturt  of  the  testator,  and  ool;  iaddentally  to  the  tes- 
tameDtary  cliaracter  of  the  writing.  Bee  the  note  to  Flood  t.  PrdgoS, 
arde,  p.  77,  as  to  the  neceaaity  of  knowledge,  on  the  part  of  the  witnesses, 
of  the  character  of  the  paper  thej  attest.  The  statute  of  wilh  expressly 
proTides(l  Vict.  c.  26,  {  18),  "that  erery  will  executed  in  manner  herein- 
before required,  shall  bo  valid  without  any  other  publication  thereof." 
The  weight  of  authority,  in  England,  before  this  statute,  was  that  no  for- 
mal publication  of  the  will  was  requiBit«.  Ross  t.  Ewen,  8  Atk.  156; 
Hoodie  t.  Reid,  7  Taunt.  861 ;  Doe  d.  Spilsbui;  v.  Burdett,  4  Ad.  &  Ell. 
14;  6  M.  A  G.  836;  10  CI.  &  Fin.  840. 

But,  in  Bsreral  of  the  United  States,  statutes  provide  that  there  must 
be  %  more  or  loss  formal  publication,  by  the  testator,  or  some  acknowledg- 
ment on  his  part,  of  the  testamentary  act,  and  the  courts  in  several  States 
have  so  held,  independently  of  statutory  requirements. 

Statutes  in  New  Jersey,  New  York,  Georgia,  California,  Arhansaa, 
Nebraska  and  Louisiana,  require  publication. 

In  Mississippi,  in  a  carefully  considered  case,  the  fonnal  publication 
of  a  last  will  or  testament,  by  the  testator,  is  held  unnecessary.  There 
being  no  statutory  provision  on  that  point  in  Mississippi,  a  will  in  that 
State  may  bo  good,  under  the  statute  of  frauds,  without  any  words  of  the 
testator  declaratory  of  the  nature  of  the  instrument,  or  any  fonnal  recog- 
nition of  OT  allusion  to  it.    Watson  v.  Pipes,  82  Miss.  451. 

In  South  Carolina,  Yennont,  Iowa  and  Wisconsin,  a  similar  doctrine  is 
fonnd  in  the  reported  cases,  Verdierv,  Verdier,  8  Kich.  L,  185;  Dean  v. 
Heirs  of  Dean,  27  Vermont,  748;  Re  Holse's  Will,  53  Iowa,  663;  9.  a  1 
Am.  Prob.  R.  368;  Meurer's  Will,  44  Wisconsin,  883. 

In  New  York,  under  the  statute,  the  courts  have  been  content  with 
very  slight  acts,  and  words  of  publication.  Darling  v.  Arthur,  33  Hun, 
84;  Von  Hoffman  v.  Ward,  4  Redf.  344. 

Answering  ' '  yea  "  in  answer  to  a'  question  put  as  to  the  testamentary 
intentiou  of  the  testator,  has  been  held,  both  in  that  State  and  in  Illinois,  a 
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rafficient  poblicatiou.  Reeve  t.  Crosbj,  3  Bedf.  74;  Jamisoii  t.  Jamison, 
4  B»df.  188;  HarriDgton  t.  Steers,  82  lUinoiB,  GO. 

Aod  the  publication  seed  not  he  made  in  the  verj  act  of  rigDiDg,  but 
it  is  sufficient  if  done  in  the  course  of  the  transaction,  and  upon  the  same 
occasion.    Be  CoUina,  5  Redf.  20. 

But  an  old  case  holds  that  mere  dlent  assent  is  not  sufficient.  HeyeT 
T.  Berger,  1  Hoff.  Ch.  1, 

Id  Kentucky,  the  writing,  signing  and  attesting  of  a  will  are  of  them- 
selves B  sufficient  publication.  Rs;  v.  Walton,  2  A.  E.  Harab.  74; 
Swift  V.  Wilej,  1  B.  Mon.  118;  Soward  v.  Soward,  1  Dut.  181. 

So  in  Massachusetts  and  South  Carolina.  Osbom  V.  Cook,  II  Cnsh. 
eSS;  Black  t.  Ellis,  8  Hill  (S.  C),  68. 

An  acknowledgment  of  the  signature  by  the  testator  has  been  held  a 
good  publication.  Webb  v.  Fleming,  89  Oa.  808;  Seguine  t.  Scguine, 
3  Barb.  886;  Bobinson  y.  Smith,  18  Abb.  Pr.  869. 

So  a  nod  by  a  deaf  man.    Gamboult  t.  Public  Adtn.  4  Bradf.  SS6. 

In  Arkansas  it  has  been  held  not  necessary  to  show  actual  declarations 
of  the  testator  to  establish  publication,  but  from  all  the  attending  cir- 
comstauces,  signing,  attesting,  etc.,  publication  will  be  inferred.  Bogen 
V.  Diamond,  IS  Aric.  474. 

Publication  may  be  established  by  the  testimony  of  one  attesting  wit- 
ness in  opposition  to  the  other,  the  presumption  being  in  favor  of  a  pub- 
lication.    Aubum  Beminary  v.  Calhoun,  25  N.  T.  422. 

In  Pennsylvania,  it  is  sufficient  if  the  will  be  declared  by  the  testator 
to  be  his  "  act  and  deed."    Joy  ».  Kennedy,  1  Watta  &  8,  896. 

A  statement  in  the  attestation  clause,  that  the  instrument  is  the  will 
of  the  testator,  is  not  a  sufficient  publication.  BrinkerhoS  v.  Bemsen,  8 
Paige,  488;  Baakin  t,  Baaldn,  88  N.  T.  418;  Abbey  v.  Christy,  49  Barb. 
876. 

In  Louisiana,  the  answer  "yes,"  in  reply  to  a  question  aa  to  the  testa- 
mentary character  of  the  instrument,  is  not  sufficient  publication.  He- 
Caleb  T.  Bouglass,  16  La.  Ann.  827. 

But  a  declaration  that  the  Instrument  contains  the  last  intentions 
of  the  testator  is  sufficient.  Snccesaioii  of  Hoiales,  16  La.  Aon.  267; 
Bnntin  v.  Johnson,  28  I>a.  Ann.  796. 

Formal  execution  is  sufficient  publication  in  Delawaie.  Smith  v. 
Dolby,  4  Harring.  8B0. 

Where  the  testator  was  shown  to  have  known  the  instrument  was  his 
will  and  intended  to  execute  it,  and  did  execute  it,  and  it  was  duly  at- 
tested, such  a  state  or  case  baa  been  held  sufficient  publication.  Cilley 
V.  Cilley,  84  Maine,  162;  Beane  v.  Yerby.  12  Gnitt.  389;  Hogan  v.  Qtoa- 
venor,  10  Hetc  64 ;  Brown  v.  McAllister,  84  Indiana,  876 ;  Dickie  v.  Car- 
ter, 42  Blinois,  876. 

Bee,  generally,  Will  of  Convey,  1  Am.  Prob.  B.  90;  Hayues  v.  Haynea, 
Id.  S63. 
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Matter  of  Schoulbb. 

[134  Mug.  436.] 

LbOAXTT  fob   "  CHABITABLB    PDBFOBES,  HABSEB,  &0." 

A  direction  by  tesUltrix,  that  s  perton  named  «hall  drav  the  maneyB  ont  ofa  cer- 
tain banli  and  apply  them  partly  to  her  borial  and  faneral  expenses,  and  "  the 
reaidne  for  charitable  pnrposaa,  maasee,  Ac,"  creates  a  ralld  charitable  nae, 
and  opoD  the  death  of  the  trnstee  named  hy  the  teatator  the  ooart  may  appoint 


pBirnoN  in  equity  for  a  coQBtractioii  of  the  will  of  Catb- 
erine  Powers,  filed  by  the  administrator  with  the  will  annexed. 

C  H,  Barrows,  AsBifitant  Attorney  General,  for  the  Com- 
moDwealtb. 

P,  A.  OolXins,  for  the  trastee. 

MoHTON,  C,  J.  The  will  we  are  called  npon  to  conatrae, 
written  by  an  illiterate  person,  is  as  follows  :  "  Boston,  ^ept. 
27,  1857-  I  the  undersigned  do  anthorize  the  Rev.  Thos. 
Lynch  to  withdraw  the  contents  of  my  hank  book  $250.^  no. 
93343.  The  Provident  Institution  for  Savings  in  the  town  of 
Boston  after  my  death  being  of  sonnd  mind,  memory  and  un- 
derstanding. Said  money  to  be  disposed  of  as  follows,  part  for 
my  burial  and  faneral  expenses  and  the  residue  for  charitable 
parposes,  masses,  &c."  If  we  disregard  the  ponctuation,  and 
supply  a  few  words  accidentally  omitted,  the  main  intention 
of  the  testatrix  is  sufficiently  clear.  Being  unmarried  and  with- 
ont  any  near  kindred,  her  object  was  to  devote  to  public  char- 
,  itable  purposes,  after  payment  of  her  funeral  expenses,  her 
money  deposited  in  the  Provident  Institution  for  Savings,  l)e- 
ing  the  whole  of  her  estate.  The  terms  of  the  bequest  clearly 
manifest  the  intention  to  create  a  trust  in  the  Eev.  Thomas 
Lynch.  He  is  to  take  the  estate,  not  for  his  own  nse,  but  to  be 
disposed  of  for  the  purposes  she  directs.  The  omission  of  the 
words  "  in  trust"  is  immaterial,  as  the  intention  is  clearly  man- 
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ifeated  that  the  whole  property  shall  he  applied  by  the  legatee 
for  the  benefit  of  other  persons  than  himself.  {Niched  t. 
Allen,  130  Mass.  211,  and  cases  cited.) 

The  trusts  defined  by  the  will  are  that  the  property  is  "  to 
be  disposed  of  as  follows,  part  for  my  hnrial  and  f nneral  ex- 
penses and  the  residne  for  charitable  purposes,  masses,  &c" 
Masses  are  religious  ceremonials  or  observanees  of  the  church 
of  which  she  was  a  member,  and  come  within  the  religious  or 
plons  uses  which  are  upheld  as  public  charities.  (Jackaoti  v. 
PhiUipa,  14  Allen,  539,  553.)  The  abbreviation  "  &e.,"  equiv- 
alent to  "  etc."  or  "  et  cetera,"  imports  other  purposes  of  a  like 
character  to  those  which  have  been  named.  UToEcitur  a  aociis. 
It  is  not  the  fair  coDstmction  to  hold  that  it  imports  that  the 
troBtee  may  apply  the  property  to  other  purposes  not  charita- 
ble, at  his  discretion.  This  is  not  the  necessary  or  obvious  con- 
struction, and  it  defeats  the  main  purpose  of  the  testatrix,  ap- 
parent in  the  will,  to  devote  her  property  to  charitable  uses. 
We  therefore  coustrae  the  will  as  meaning  that  the  trnstee  is  to 
apply  the  residue  to  charitable  purposes,  masses  or  other  chari- 
table uses. 

Though  the  specific  objects  of  the  charity  are  not  named  by 
the  testatrix,  hut  are  left  to  the  discretion  of  the  trustee  the 
rights  of  the  heirs  at  law,  or  of  the  Commonwealth  by  escheat, 
are  devested.  Such  bequests  are  upheld  as  bequests  to  pnblic 
chanties.  {Saltonstall  v.  Sanders,  11  Allen,  446;  see  also 
Jackson  V.  Phillips,  ubi  supra  y  Nicfwls  v.  Allen,  ubi  supra  / 
Brown  V.  Kelsey,  2  Cash.  243.) 

We  cannot  doubt  that,  if  the  Rev.  Thomas  Lynch  had  lived 
until  the  will  was  proved,  he  would  have  been  entitled  to  the 
property,  to  he  applied  by  him  as  trnstee  to  charitable  oses,  as 
directed  by  the  will.  He  died  before  the  will  was  proved,  and 
therefore  did  not  qualify  as  trustee.  But  this  does  not  defeat  « 
the  trust.  The  main  object  and  purpose  of  the  testatrix  was  to 
devote  her  small  estate  to  charity.  She  nominated  her  spirit- 
Tial  adviser  as  a  trnstee,  with  power  to  select  the  particular  oV 
jects  of  charity.  The  will  is  very  inartificial,  but  we  think  that 
her  intention  was  ^at  the  power  and  discretion  to  select  ob- 
jects of  charity  should  attach  to  the  trust,  and  was  not  personal 
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to  the  nominee ;  and  that  it  is  a  case  where  the  courts  may  prop- 
erly Bnpply  a  trustee,  in  order  to  carry  into  effect  her  main  and 
controlling  purpose.  [Haroard  College  v.  Theological  Educa- 
tion Society,  3  Gray,  280,  282 ;  Attorney  General  v.  Andrew, 
3  Tee.  633 ;  Moggridge  v.  Thachioell,  1  Fes.  36.) 

Archbishop  Williams  has  heen  appointed  as  such  trostee ; 
and  the  administrator  with  the  will  annexed,  should  pay  over 
to  him  the  property,  with  its  accnmnlatioDB,  to  ho  by  him  ap- 
plied according  to  the  directions  of  the  will. 

Decree  accordingly. 

See  Rhymer's  Appeal.  3  Am.  Prob.  R.  171. 


EBAGAN  vs.  STAin.BT. 
[11  B.  J.  Lm,  sie.] 


£ntbib8  in  diabt  hat  cossTmrrB  holoobaphic  will. — Will  or 

PBB90NALTT. 

Entriesoffttestamenlarychirocter,  made  *t  different  date*  Ida  dlaij  ]□  deceased's 
handwritiDg,  over  hU  alsnatiire,  a»,y  be  prabatad  as  a  holoffraptiic  will. 

Alt  entry  of  a  taotameatarj  character  bj  decedent,  In  ■  diary,  may  be  proved  lu 
a  nill  of  personalty,  although  not  signed  b;  him. 

Appkal  from  the  Circuit  Court  of  Fayette  county. 

S.  G.  Moorman  and  George  Hardin,  for  plaintiff. 

Stainhack  db  Riddick  and  H.  P.  ffobson,  for  Stanley. 

CooPEE,  J.  The  issue  of  deviaavit  vd  non  in  this  case  was 
tried  by  the  circuit  judge  without  a  jury,  and  found  in  favor  of 
the  proposed  will.    The  defendants  appealed  in  error. 

L.  E.  Stanley,  the  alleged  testator,  died  on  the  morning  of 
the  29th  of  November,  1879,  at  his  residence  iu  the  town  of 
La  Grange,  Tennessee,  leaving  the  proponuders  and  contestants 
of  the  will  in  controversy,  who  were  related  to  him  in  the  do- 
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gree  of  second  consinB,  and  citizens  of  Texas,  as  his  only  hraia 
»nd  next  of  kin.  He  was,  at  the  time  of  hia  deatli,  abont  bixty- 
fire  years  of  age,  a  bachelor,  living  alone  and  keeping  honee 
with  one  servant,  an  old  negro  woman  named  Lncy  Freeman. 
He  wag  a  jnetice  of  the  peace,  the  treasurer  of  the  town  cor- 
poration, and  also  treasurer  of  one  or  more  lodges  of  secret 
societies.  His  estate  consisted  of  abont  {4,000  in  personalty, 
and  of  realty  of  nearly  equal  valne.  The  writingB  propounded 
as  the  will  of  the  deceased  wore  embodied  in,  and  formed  parts 
of,  a  diary  or  journal  kept  by  him  in  a  lai^  blank  book.  The 
entries  in  the  diary  are  generally  dated,  commencing  May  1, 
1878,  and  ending  November  27,  1879,  the  day  before  the 
morning  of  his  death.  The  diary  is  closely  written,  the  entries 
following  each  other  without  blank  spaces.  The  proposed  will 
consists  of  certain  of  the  entries  of  the  diary  nnder  date  as  fol- 
lows :  September  30, 1878,  October  3,  1878,  February  28,  1879. 
April  10,  1879,  and  April  16,  1879.  The  first,  second  and 
fonrth  of  these  entries  are  signed  by  the  deceased,  and  are  the 
only  entries  in  the  diary  that  are  signed.  The  entries  were 
found  by  the  trial  judge  to  constitute  a  holographic  will,  suf- 
ficient to  pass  real  and  personal  property.  The  third  of  the 
specified  entries,  dated  February  2S,  1879,  which  is  unsigned, 
the  trial  judge  found  to  be  a  good  will  to  pass  personalty. 
The  last  entry  mentioned  was  held  not  to  be  testamentary. 

The  entry  of  September  30, 1878,  sets  out  with  a  statement 
that  the  writer  had  invited  Maiy  F.  Batler,  one  of  the  contest- 
ants, to  visit  him,  he  being  then  in  feeble  health  from  a  disease 
of  the  heart  which  eventually  caused  his  death ;  that  she  had 
come,  with  her  son,  J.  A.  Butler,  and  was  then  at  his  house, 
and  that  the  visit,  for  reasons  stated,  was  not  pleasant  to  him. 
The  entry  concludes  thus  :  "  Should  I  die  while  they  are  here, 
I  want  Dr.  J.  J.  Pulliam  to  take  charge  of  what  little  I  have, 
and  give  them  (Mrs.  Butler  and  son)  enough  to  take  them  to 
their  home  (Bryan,  Texas),  and  not  a  cent  more,  for  they  have 
'got  enough  for  their  share.  I  have  a  little  over  four  thousand 
in  money,  and  owe  Dr.  Pnlliam  a  medical  bill,  which  is  every 
ceut  I  owe.  I  have  a  number  of  relations  in  Texas.  If  they 
are  no  better  than  these,  1  don't  want  them  to  have  a  cent 
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neither.  I  have  a  nameBake,  L.  E.  Stanley,  living  now  in 
Weatherford,  Parker  county,  Texas,  If  lie  is  all  right,  he 
^onld  have  it  all;*  if  not,  none.  Old  aunt  Lncy  Freeman, 
colored,  I  want  her  to  have  one  hnndred  and  fifty  dollars.  She 
ie  honeRt,  and  has  protected  my  intereat  more  than  any  one  elee 
has  ever  done,  and  can  live  in  the  room  she  now  occupies  as 
long  as  she  lives,  if  ehe  wants  to  do  so,  and  no  one  is  to  molest 
her  in  her  right.  And  she  has  s  cow  and  calf  which  I  gave  her 
a  few  years  ago,  when  the  cow  was  a  little  calf,  because  she 
saved  its  life.  I  have  not  finiBhed  my  wishes  yet,  hut  I  am  in- 
terrupted and  mnet  stop.  But  it  is  as  good  as  I  can  say  now. 
And  I  want  what  I  have  said  above  carried  ont  by  all  means,  if 
I  have  any  friends  to  do  it."     He  then  signs  his  name. 

In  the  entry  of  October  3, 1878,  he  mentions  his  intention 
of  leaving  home  that  evening  on  acconnt  of  yellow  fever,  and 
adds :  "  I  am  here  now  alone  except  Aunt  Lucy  Freeman,  and 
if  she  Uves  and  I  die,  I  want  her  to  communicate  with  Dr.  J.  J. 
Fulliam,  and  tell  him  wliat  I  have  told  her.  I  say  this  in 
case  I  die  and  she  lives  to  tell  him  when  he  comes  home.  I 
will  leave  the  hook  with  Aunt  Lucy.  I  sign  my  name  to  this 
as  my  wish.  My  lots  Dr.  F.  can  do  as  he  thinks  beet.  I  want 
ray  grave  lot  put  in  good  condition.  I  have  a  plenty  to  do  it 
with.  All  my  kindred  is  distant,  and  they  care  nothing  for 
me."    Entry  signed. 

The  entry  of  February  28, 1879,  not  signed,  is  in  these 
words :  "  Received  a  letter  from  Mrs.  L,  A.  Babb,  the  first  I 
ever  received  from  her.  She  is  my  second  cousin.  They  all 
hear  that  my  health  is  bad,  and  it  makes  them  write.  But  if  I 
have  anything  to  leave  to  any  of  my  relations  in  Texas,  I  had 
rather  Lucy  Ann  Babb,  who  resides  now  at  Wortham,  Free- 
stone county,  Texas,  and  L.  E.  Stanley,  my  namesake,  who  Uvea 
at  or  near  "Weatherford,  Parker  county,  to  have  what  I  have 
than  any  of  the  rest,  I  do  not  want  Hary  F.  Butler,  and  her 
son  J.  A.  Batler,  to  ever  have  one  cent  of  my  estate,  should  I 
leave  anything.  They  got  their  share  beforehand  in  a  way  I 
did  not  like." 

The  entry  of  April  10,  1879,  is:  "Received  a  letter  from 
Mrs.  Lucy  Ann  Babb.    Charley  Harris  has  received  one  from 
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Jaa.  A.  Bntler.  Doa't  write  to  me,  but  to  him  to  find  ont  liow 
I  am  making  it.  If  I  had  100,000  dollars,  Jas.  A.  Batler,  nor 
his  mother  not  ehonld  have  one  cent  of  it  if  I  coald  help  it. 
Thej  were  to  see  me  last  entnmer,  and  I  booq  found  ont  that 
all  they  wanted  was  what  little  1  had.  They  cost  me  between 
two  and  three  hundred  dollars.  They  are  very  little  kin  to  me 
any  way,  only  second  consins.  Can't  or  most  not  have  one  cent  of 
my  estate  when  I  die,  and  I  want  my  friends  to  see  (to)  i^  if  I 
have  any  friends  here."    This  entry  is  signed. 

The  last  entry,  under  date  of  April  10,  1879,  which  was 
held  not  to  be  testamentary,  speaks  despondingly  of  the  writer's 
health,  repeated  that  he  owes  no  one  anything  except  Dr. 
Fulliam,  expresses  a  desire  to  settle  this  one  debt,  and  adds : 
"  Don't  want  to  give  my  administrator  any  trouble  when  I  am 
dead,  only  to  hand  over  what  little  effects  I  have  to  the  parties 
designated." 

Tlie  judgment  of  the  trial  conrt  is  that  the  cause  came  on 
to  be  heard,  and  the  court  finds  "  the  following  papei  writing 
is  the  last  will  and  testament  of  L.  E.  Stanley,  deceased,  in 
words  and  figures  following,  to  wit,  it  being  the  first  four  entries 
in  the  diary  of  the  said  L.  E.  Stanley  which  the  proponents 
offered  to  set  op  as  his  will,"  setting  out  the  entries  in  keec  «erfia. 
*'  And  the  court  finds  the  entries  of  date  September  30, 
1878,  October  3, 1878,  and  April  10,  1879,  as  set  out  above,  is 
the  holographic  last  will  and  testament  of  L.  E,  Stanley, 
deceased,  as  to  both  the  realty  and  the  personalty  mentioned 
therein,  all  of  said  entries  being  signed  by  him.  Bat  it  finds 
that  the  entry  of  date  of  February  28, 1879,  set  out  above,  is  the 
last  will  and  testament  of  L  E.  Stanley  for  his  personalty  only, 
it  not  having  been  signed  by  him.  But  the  coart  does  not  un- 
dertake to  determine  whether  any  of  the  parties  in  interest 
take  anything  under  said  clause,  but  only  that  it  is  testamentary 
in  its  character.  And  the  court  further  finds  the  fifth  and  Isst 
entry  in  the  diary  of  said  L.  E.  Stanley,  deceased,  which  pro- 
ponent endeavor  to  establish  as  a  part  of  the  will  of  said  L.  E. 
Stanley,  deceased,  and  which  is  in  the  words  and  figures  fol- 
lowing, to  wit  (setting  it  ont),  is  no  part  of  said  last  will  and 
testament.    And  the  court  doth  further  find  that  all  of  the 
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above  given  entries,  and  every  part  tLereof,  are  in  the  hand- 
writing of  the  said  L.  E.  Stanley,  deceased;  that  said  hand- 
writing was  generally  known  by  his  acqnaintanees,  that  it  wag 
proven  by  four  credible  witnesses,  and  that  the  book  wherein 
said  entries  were  made  wae  found  among  the  valuable  papers  of 
said  L.  E.  Stanley,  deceased,  after  bis  death,  and  that  the  first 
fonr  entries  set  out  above  are  the  last  will  and  testament  of 
said  L.  E.  Stanley,  deceased.  It  is  therefore  considered  by  the. 
court,"  etc. 

The  judgment  is  not  a  special  finding  of  all  the  facts,  bat 
only  of  those  facta  essential  to  the  validity  under  the  statute  of 
a  holographic  will,  and  of  a  will  of  personalty.  It  does  not 
undertake  to  state  any  of  the  principles  of  law  which  should 
govern  in  the  finding  of  the  facts.  Under  these  circumstances, 
the  findings  of  fact  are  conclusive  if  there  is  any  evidence  to 
sustain  them. 

By  the  Code,  sec.  2163,  a  paper  writing  appearing  to  be  the 
will  of  a  deceased  person,  written  by  him,  having  bis  name 
subscribed  to  it,  or  inserted  in  some  part  of  it,  and  found, 
after  his  death,  among  his  valuable  papers,  or  lodged  in  the 
hands  of  another  for  safe-keeping,  shall  be  good  and  sufficient 
to  give  and  convey  lands,  if  the  handwriting  is  generally  known 
by  his  acquaintances,  and  it  is  proved  by  at  least  three  credible 
witnesses  that  they  verily  believe  the  writing  and  every  part 
of  it  to  be  in  his  hand. 

"  A  last  wilV  says  Swineburn, "  is  a  lawful  disposing  of  that 
which  any  one  would  have  done  after  death."  It  is  a  voluntary 
disposition  of  property,  in  a  mode  recognized  by  law  to  take 
effect  after  death.  All  that  is  required  to  constitute  "  a  paper 
writing  appearing  to  be  the  will  of  a  deceased  person,"  within 
the  meaning  of  the  statute,  is  that  the  writing  should  purport 
to  be  a  disposition  of  the  writer's  property  after  his  death. 
Each  of  the  entries  quoted  above,  wliich  is  signed  by  the 
deceased,  does  either  undertake  to  dispose  of  property  of  the 
writer  after  his  death,  or  to  control  its  disposition.  Each  entry, 
therefore,  appears  to  be  s  will,  and  falls  within  the  statute  so 
far  as  this  point  is  concerned,  whether  the  language  used  be 
Bufficient  for  the  purposes  intended  or  not,  which  is  a  matter  of 
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construction  by  the  proper  court  after  the  testamentary  charac- 
ter of  the  inBtniment  is  determined.  The  intention  to  confer 
some  power  or  control  on  Dr.  Pnlliam,  to  give  a  beqnest  and 
legacy  to  Lncy  Freeman,  and  to  pot  his  grave  lot  in  good  con- 
dition, after  the  writer's  death,  is  clear. 

It  IB  conceded  by  the  learned  counsel  for  the  appellants,  that 
the  evidence  is  BufBcient  to  sustain  the  trial  judge's  findings  of 
.all  the  other  requisites  of  the  statute  as  to  the  three  entries 
signed  by  the  deceased,  except,  he  insists,  the  essential  requisite 
that  they  were  found  among  the  valaable  papers  of  the  deceased. 
But  the  entries  are  embedded  in  the  diaiy  of  the  deceased, 
continuousiy  kept  by  hiiii,  and  in  wliich  he  had  made  an  ad- 
ditional entry,  according  to  the  proof,  on  the  night  before  his 
death.  Taluable  papers,  within  the  meaning  of  the  statute,  are 
not  papers  having  a  money  valne,  but  only  such  as  "  are  kept 
and  considered  worthy  of  being  taken  care  of  by  the  particular 
person."  {Marr  v.  Mart,  2  Head,  306.)  Entries  of  daily  trans- 
actions, whether  on  separate  sheets  of  paper  or  in  book  form, 
preserved  by  the  writer,  and  which  the  proof  shows  he  directed 
his  servant  to  deliver  to  the  person  selected  by  him  to  manage 
his  estate  after  his  death,  would  be  valuable  papers.  If  the 
testamentary  papers  in  controversy  had  been  written  on  separate 
sheets  of  paper,  and  deposited  by  the  writer  within  the  leaves 
of  the  book  in  which  the  diary  was  kept,  it  would  scarcely  be 
contended  they  would  not  be  found  among  his  valuable  papers. 
For  a  stronger  reason  they  must  be  so  considered  if  actually 
written  in  the  book  itself  and  as  parts  of  its  entries.  Moreover, 
the  proof  shows  that  this  book  was  in  the  Iiands  of  the  deceased 
on  the  night  before  his  death,  and  was  found,  with  other  manu- 
script books  of  account  in  which  the  deceased  kept  bis  accounts 
as  treasurer  of  the  town  of  La  Grange,  and  of  certain  secret 
lodges.  These  books  were  all  lying  upon  a  shelf  of  the  wash- 
stand,  within  a  step  of  the  bed  of  the  deceased,  and  where  he 
seems  to  have  been  in  the  habit  of  keeping  them.  On  the 
second  day  before  his  death,  he  had  called  liis  servant's  atten- 
tion to  this  book,  and  directed  her  to  hand  it  to  Dr.  Pulliam  in 
the  event  of  his  own  death,  which  his  diary  shows  he  was  daily 
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anticipating.  The  proof  is  sufficient  to  sustain  the  finding  of 
the  trial  judge  on  the  conteated  point. 

It  is  next  insisted  that  it  was  error  to  adjudge  that  some  of 
the  entries  were  entitled  to  probate  as  a  holographic  will,  and 
that  an  intermediate  entry  was  entitled  to  probate  as  a  will  of 
personalty  only,  and  then  adjudge  the  four  entries  to  be  one 
will.  This  objection  seems  to  be  rested  on  the  idea  that  a 
holographic  will  would  be  of  a  higher  grade  of  solemnity  than 
an  informal  will  of  personalty,  and  could  not  be  revoked  by  the 
latter.  But,  with  the  exception  of  a  nnncnpative  will  under  the 
provisions  of  the  Code,  sec.  2167,  every  will  validly  executed 
and  published  according  to  law  must,  to  the  extent  of  its  valid 
dispositions  of  property,  he  treated  as  of  eqaal  grade.  A  later 
will,  unless  otherwise  intended,  is  only  a  revocation  of  the  pro- 
visions of  a  former  will  in  so  far  as  it  makes  a  valid  disposition 
of  the  same  property.  Any  will  known  to  the  law  which  is 
valid  as  to  particular  property  will  to  that  extent  revoke  a 
former  will,  no  matter  how  executed.  It  was  so  held  in  Qreer 
V.  McCrackin,  Peck,  801,  where  a  formal  will  attested  by  wit- 
nesses was  changed  as  to  certain  personalty  by  an  alteration  of 
a  bequest  made  by  a  third  person  under  the  direction  of  the 
testator  without  the  attestation  of  witnesses.  Whether  that 
decision  was  correct  in  so  far  as  it  set  up  the  alteration  as  a  valid 
will  may  admit  of  doubt  in  view  of  subsequent  decisions. 
{Suggett  v.  ^ichsU,  6  Ter.  425  ;  Johnson  v.  Fry,  1  Cold.  101.) 
But  there  seems  to  be  no  reason  to  donbt  its  correctness  as  to 
the  effect  of  the  alteration  if  established  aa  a  will.  A  later 
holographic  will  would  pro  tanto  revoke  a  prior  will  attested  by 
witnesses,  and  a  anbseqaent  informal  instmment,  neither  signed 
nor  witnessed,  if  established  as  a  will  of  personalty,  would  to 
that  extent  revoke  both  the  preceding  wills.  All  wills  are  of 
eqnal  grade  or  solemnity  if  duly  probated  according  to  law. 

A  more  difficnlt  question  is  whether  the  unsigned  entry  of 
February  28, 1879,  is  sufficiently  established  by  the  proof  as  a 
will  of  personalty.  The  presumption  of  law  is  certainly  against 
the  testamentary  character  of  a  paper  not  executed  by  the  party, 
and  it  is  a  circumstance  against  this  paper  that  it  is  between 
entries  of  a  testamentary  character  which  are  signed.  On  the 
T««  IIL— n 
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other  hand,  a  paper  complete  in  iteelf  as  to  its  proTisiong, 
wbicli  ehowB  on  its  face  the  intention  of  a  party  that  it  shall 
take  effect  after  his  death,  may  be  set  tip  as  a  will,  althou^ 
neither  written  nor  signect  bj  the  party.  {McLean  t.  McLean, 
6  Ham.  462.)  Add  a  will  written  by  the  testator's  own  hand, 
although  not  signed  by  him,  nor  attested  by  witnesses,  is  good 
aa  to  personalty,  provided  the  handwriting  be  safficiently 
proved.  {Suggett  t.  Kitckell,  6  Yer.  429.)  The  direct  point 
was  raised  by  the  facts  in  MeOutohin  v.  Oehmig,  1  Baxt.  390, 
bat  apparently  oTCrlooked,  because  donbtlesn  it  was  known  that 
the  personalty  would  be  exbansted  in  the  payment  of  debts,  and 
the  effort  was  to  set  up  the  inatmment  as  holographic.  The 
entry  in  controverBy  is  shown  by  four  witneBseato  be  entirely  in 
the  handwriting  of  the  deceased.  And  the  servant  of  the  de- 
ceased testifies  that  on  Wednesday  night  before  his  death  on 
Friday  morning,  the  deceased  brought  the  book  to  her  in  which 
the  entries  are  written,  and  told  her  to  give  it  to  Dr.  Pnlliam, 
and  it  wonld  tell  him  what  to  do.  We  cannot  say  that  there  is 
no  evidence  to  snetain  the  finding  of  the  trial  judge  on  this 
branch  of  the  case. 

Affirm  the  judgment. 


FRAZEB'a  AOGOUNTQia. 

[62  New  Torb,  239.] 


Bequest  of  "  all  of  the  nonsEnoLO  peopebtt  ih  the  dwell- 
raa." — Exeuptdio    additional    pehsonaltt  fos  widow,— 

BdBDEN   of   PEOOF    on    ACOOUNTINa. — "  BefAIBS  "  OF  BDBYISO 

Lcrr. — Paymest  of  bakred  claims. 

A  bequest  to  the  widow  of  "*1I  oftbe  hoiushDld  property  In  the  dwelling  Loom," 
includes  the  coal  and  woo<1  provided  for  tJie  use  of  the  fuoil;,  and  a  ahotfon 
In  the  ftbe«Dce  of  proof  that  the  btter  was  not  kept  for  the  defeaae  of  the  home. 

A  beqnut  tu  the  widow  of  aU  testator'a  hoasehold  property  and  the  oae  of  bit 
house  do  not  prareat  apprahiers  aetUng  apart  aa  exempt,  for  her  ue,  a  hoiM, 
phMton  and  haniMa. 
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Tbere  ezecolora  ptid  a  cUim  uiBinK  iipoii  ■  contract  irith  deceased  aod  prodaea 

•  voacher  therefor,  the  bnrdea  upon  an  aocoDatiog  U  oo  conteatuita  to  show  tha 

debt  wta  not  ajiut  odc 
Under  aa  Botborltf  to  eKecntora  "to  expend  a  lam  not  ezceedlae  |S,000  in  tlie 

repair^ofahiirytDg  lot,  they  may  erect  a  Barcophagns,  eicbaege  a  moDDment 

on  the  lot,  erect  headatonet,  and  replace  coping,  not  expending  more  than  tho 

■nm  apecified. 
Exeenton  who  pay  to  a  mother  a  claim  by  her  deceassd  aon  against  tha  estate 

for  wages,  althongb  the  U  not  bis  ailmini^ratrix,  will  not  be  charged  therewith 

i(  the  statnto  of  limitations  has  barred  the  claim. 

Appeal  from  a  jndgment  of  the  general  term  of  the  Sa- 
preme  Court  in  the  fonrth  department,  affirming  a  decree  of  the 
snrrogate  of  Livingston  county  upon  the  final  acooantiD^  of  the 
execntors  of  Harlon  W.  Wells,  deceased. 

The  will  gave  certain  legacies,  and  continned  :  "  All  the  rest 
and  residue  of  my  estate,  both  real  and  personal,  I  give^  devise 
and  beqaeath  to  my  beloTed  wife,  Frances  C.  Wells,  Henry  M. 
McDonald  and  Willard  "Wells  McDonald,  to  be  equally  divided 
between  them ;  I  do  hereby  authorize  and  direct  my  executors, 
hereinafter  named,  to  sell  tho  property  ia  the  village  of  Gale-  . 
donia,  and  the  farm  north  of  said  village,  on  snch  terras  as  they 
may  tliink  best.  Tlie  McDonald  farm  is  not  to  be  sold,  and 
my  brother,  Horace  Wells,  is  to  have  his  support  out  of  my 
aaid  property  for  and  during  the  term  of  his  natural  life,  and  I 
hereby  direct  my  executors,  hereinafter  namod,  to  reserve  in 
thwr  hands  sufficient  thereof  for  that  purpose,  and  to  apply 
the  same  for  said  purpose.  I  hereby  authorize  and  direct  my 
executors,  hereinafter  named,  to  expend  a  sum  not  to  exceed 
(2,000  in  repair  of  the  burying  lot  of  W.  H.  Smith,  and  that 
my  body  should  be  kept  in  a  receiving  vttnlt  in  La  Koy  until 
such  repairs  can  be  made.  I  also  give,  devise  and  beqneath  to 
MiB.  Carr,  wife  of  William  Carr,  of  Caledonia,  the  honse  and 
lot  where  she  now  resides,  and  direct  my  executors  to  deed  the 
same  tp  her.  I  likewise  give,  devise  and  beqneath  to  my  wife, 
Frances  C.  "Wells,  all  of  the  household  property  now  in  my 
dwelling-house,  in  the  village  of  Caledonia,  and  the  use  of 
said  dwelling-house  for  and  during  the  term  of  her  natural  life, 
and  direct  that  said  dwelling-house  shall  not  be  sold  daring  her 
said  life." 
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The  facts  siifficientlj  appear  in  the  opinion. 
Anffus  McDonaldj  for  appellants. 
Zveiiu  iT.  Bangs,  for  respondent. 

Finch,  J.  The  provision  of  the  will  giving  to  the  widow 
"  all  of  tlie  hoQBchold  propertj^  Id  the  dwelliDg-hoose  "  is  broad 
enough  to  include  the  cual  and  wood  provided  for  the  ose  of 
the  family,  and  also  the  sfaot-guD,  in  the  absence  of  proof, 
ehowing  that  it  was  not  kept  for  the  defense  of  the  honse. 
{Dayton  V.  TUlou,  1  Rob.  21 ;  CW«  v.  I'itageraid,  1  Sim.  & 
Sta.  1S9.)  Snch  may  have  been  its  nse  and  pnrpose,  and  we 
are  not  required  to  presume  the  contrary  :&om  any  fact  given 
in  evidence.  The  ruling  of  the  sarrogaCe  in  these  rspects  was 
correct. 

The  f^praisers  set  apart  as  exempt,  and  for  the  oae  of  the 
widow,  a  horae,  phaeton  and  harneee  of  the  valoe  of  21^, 
which  it  is  DOW  said  were  not  "  necessary,"  since  she  took 
under  the  will  all  the  household  property,  and  the  use  of  tbe 
house  for  life.  If  we  conld  so  decide,  where  the  testator  had 
given  to  the  widow  the  use  of  all  his  real  and  personal  prop- 
erty, except  a  legacy  due  him  {Peck  v.  Sherwood,  b6  X.  Y. 
615),  we  cannot  say  it  where  only  the  household  property  is 
given.  In  such  a  case  "  other  personal  property  "  i)  available 
for  the  exemption,  and  may  be  neceesaiy.  When  the  apprais- 
ers have  so  determined  and  the  snrrc^te  approved,  there  is  no 
basis  left  for  us,  nnlcss  upon  very  different  facts,  on  which  to 
found  a  reversal  of  such  conclosfon. 

Certain  payments  of  alleged  debts  against  tbe  estate  are 
questioned,  and  the  executors  soaght  to  be  chaiged  with  their 
amonnt.  All  of  them  are  shown  to  have  be^i  honest  ddits, 
and  honestly  du&  Xo  adequate  reason  is  ^ven  why  the  exec- 
utors should  have  suspected  their  justice,  or  doabt^  tbe 
propriety  of  their  payment.  WLat  is  said  amounts  only  to  an 
assertion  that  the  executors  might  possibly  have  redsted  th«n 
with  saecess,  and  were  bound  to  make  the  effort.  One  of  these 
claims  was  that  of  Mnllin.  It  was  based  upon  an  allf^ed  cod- 
tract  with  the  deceased,  and  presented  and  sworn  to  in  the 
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ordiu&Fj  manner.  The  execntors  having  paid  it  and  prodaced 
their  voncher,  the  burden  was  on  the  contestants  to  show  that 
it  was  not  a  jast  debt  of  the  estate.  They  ghowed  nothing  of 
the  kind.  All  the  pnxtf  is  the  other  ws;,  and  the  sole  point 
of  their  critioiBm  is  that  the  execntors  conld  have  kept  ont 
proof  of  the  contract  hj  resisting  the  claim,  and  shutting  out 
MolliD  as  a  witness  to  personal  transactions  with  the  deceased. 
But  that  does  not  follow.  If  the  executors  had  defended, 
proof  of  the  contract  might  have  come  from  some  other  source. 
And  in  any  event  there  ie  evidence  of  the  value  of  Mallin's 
services  reaching  quite  to  the  level  of  his  claim.  We  think 
Mullin  was  a  competent  witness.  He  was  not  a  part;,  nor  did 
the  executors  derive  any  title  or  interest  from  him.  They 
neither  owned  the  debt,  nor  asserted  any  title  to  it.  As  the 
contestants  did  not  establish  that  the  demand  was  unjust,  and 
not  a  debt  of  the  estate,  the  payment  by  the  executors  was 
properly  allowed. 

The  objection  to  the  payment  made  Mrs.  Tierney,  for  the 
wages  of  her  son  Peter,  appears  to  have  been  that  she  was  not 
anthorized  to  receive  them,  and  they  were  outlawed.  The 
services  ended  in  March,  1871.  Peter  was  then  eighteen. 
The  statute  did  not  begin  to  ran  against  him  nntil  1874. 
(Code,  §  396.)  The  payment  was  in  1879.  Peter  had  died  at 
some  time  previous,  but  when  we  do  not  know.  His  father 
died  in  November,  1877.  If  the  wages  belonged  to  the  father 
it  is  claimed  they  were  outlawed ;  but  if  they  belonged  to  the 
eon  it  is  not  claimed  that  they  were  barred  by  the  statute,  but 
only  that  the  mother,  not  having  been  appointed  administrator, 
conld  not  lawfully  discharge  the  debt.  Bat  the  estate  of  Wells 
has  suffered  no  wrong.  It  cannot  be  made  to  pay  the  debt  a 
second  time,  for  the  statute  is  a  bar.  It  was  an  honest  debt,  ■ 
and  has  gone  to  the  benefit  of  those  entitled.  The  executors 
should  not  be  charged  with  it  unless  by  their  act  the  estate  has 
suffered  some  loss.  It  has  suffered  none  and  can  suffer  none ; 
and  we  ought  not  to  punish  executors  for  omitting  a  precaution 
which  would  have  been  wise,  but  which  time  has  rendered  un- 
necessary for  the  safety  of  the  estate  committed  to  their  care. 

The  third  payment  questioned  was  made  to  the  vridow.  The 
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fact  that  the  testator  had  (380  of  her  mouej  and  loaned  it  in 
1869,  and  afterwards  iodaded  the  amoant  in  a  mortgage  taken 
to  himself,  is  not  disputed.  Bat  the  statute  of  limitations  is 
again  relied  on.  The  hnsband  was  allowed  hy  the  wife  to 
retain  the  money.  There  was  no  conversion  by  him  for  which 
troTerconld  have  been  maintained.  The  transaction  amounted 
to  a  trust  or  a  deposit.  Originally  the  money  was  loaned  to 
McPberson,  and  the  notes  taken  in  the  name  of  the  wife.  In 
Fehruary,  lS70,McPherBon  wanted  more  money  on  his  bond 
snd  mortgage,  and  the  testator  loaned  it,  inclnding  in  the  se- 
cnrity  taken  in  his  own  name  the  debt  due  his  wife.  Whether 
this  was  done  with  the  knowledge  and  assent  of  his  wife  we 
do  not  certainly  know,  bnt  aesaming  that  it  was,  onless  she 
loaned  him  the  money,  which  is  not  shown,  be  held  the  mort- 
g^;e  to  the  extent  of  her  money  in  it  as  her  ageot  or  trustee. 
If  she  so  consented,  which  is  most  probable,  she  became  in 
equity  the  owner  of  a  proportionate  part  of  the  mortgage,  but 
was  not  entitled  to  receive  the  money  until  it  was  paid,  and 
could  maintain  no  action  until  her  right  was  in  some  manner 
denied.  Bat  we  are  asked  to  presume  that  she  did  not  con- 
sent in  order  to  make  her  hueband  a  wrong-doer,  and  guilty  of 
a  conversion  of  the  money,  and  so  set  running  the  statute  of 
limitations,  and  outlaw  the  demand  before  the  death  of  the 
testator,  and  thus  make  the  executors  liable  for  an  improper 
payment  The  burden  was  upon  the  contestants  to  prove 
their  case.  We  cannot  relieve  their  failure  by  presaming  that 
the  husband  was  guilty  of  a  conversion  of  his  wife's  money, 
when  it  is  both  poseiblo  and  probable  that  he  merely  invested 
it  in  his  own  name  for  her  benefit,  and  with  her  knowledge 
and  consent.  The  relation  of  the  parties  to  each  other,  their 
conduct,  and  all  the  facts  disclosed  indicate  suuh  to  have  been 
the  troth  of  the  transaction,  and,  therefore,  that  the  claim  of 
the  wife  was  jnst,  and  not  barred  by  the  statute  of  limitations. 
On  that  basis  interest  was  payable  to  the  widow  because  earned 
by  the  investment  of  her  money  and  received  by  the  testator 
for  her. 

The  will  directed  the  executors  to  expend  a  sum  not  exceed- 
ing 1^,000  in  the  repair  of  the  cemetery  lot  of  W.  H.  Smith, 


3vGooglc 


FBAZEB'S  ACOOmTTDTG.  363 

wlio  was  teetator^B  father-in-law,  end  that  his  body  abonld  be 
kept  in  a  Tecoiviag  vault  in  Le  Roy  until  ench  repairs  be  made. 
After  his  death  a  sarcophagus  was  erected  upon  the  lot  at  a 
cost  of  $500,  and  bis  remains  placed  therein.  After  thte,  the 
monnment  on  the  lot  was  exchanged  for  a  better  one,  head- 
stones to  graves  erected,  and  coping  replaced  at  a  farther  cost 
of  $935  05.  This  last  expenditure  is  objected  to  on  the  ground 
that  a  new  monnment  was  not  "  in  repair  "  of  the  lot,  and  there 
being  a  sarcophagus  there  was  no  need  of  a  monument.  It 
can  scarcely  be  necessary  to  review  a  discretion  exercised  by 
the  execntors  and  kept  within  the  limit  fixed  by  the  testator 
himself. '  What  was  done  was  plainly  within  the  anthority  of 
the  will  and  was  reasonably  and  fairly  executed. 

Certain  repairs  were  put  upon  the  homestead  amounting  to 
$320,  which  was  done  at  the  request  of  the  widow  and  Henry 
McDonald.  One-half  was,  therefore,  charged  to  each.  Under 
the  will  the  widow  had  a  life  estate  in  the  homestead.  The 
remainder  in  fee  went  to  Henry  and  Willard  KcBonald.  The 
repairs  benefited  both  the  life  estate  and  the  remainder.  The 
executors  were  not  bound  to  make  them  so  far  as  the  facts  dis- 
close. What  they  did  was  to  advance  to  the  widow  and  Ilenry 
$320  out  of  the  estate,  at  their  request,  which  was  expended 
for  their  benefit  and  in  accordance  with  their  direction.  Why 
they  should  not  be  charged  with  what  they  bad,  and  why  the 
executors  should  personally  pay  one-third  of  it,  we  are  unable 
to  perceive. 

Finally,  it  is  objected  that  the  widow  was  not  entitled  to 
dower  because  the  provisions  for  her  benefit  noder  the  will 
were  accepted  by  her,  and  dower  was  excluded  by  the  mani- 
fest intention  of  the  testator  derived  from  the  scope  and  tenor 
of  the  will.  No  trust  estate  was  vested  in  the  executors. 
They  had  simply  a  power  of  sale,  with  no  right  to  rent  or 
lease,  and  no  control  over  the  rents  and  profits.  No  duty 
rehiting  to  the  real  estate  was  imposed  upon  them  except  to 
sell  and  convey.  Dower,  therefore,  was  not  exdnded  by  the 
creation  of  a  trust  estate  inconsistent  with  it,  vested  in  the 
executors.  {Savage  v.  Burnham,  17  N.  T.  561 ;  Tdbiat  v. 
Ketchum,  82  Id.  327.)    The  provision'  giving  the  rest,  residue 
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and  remainder  of  his  property  to  the  widow  and  the  McDon- 
alds is  not  inconeiatent  with  dower,  for  it  relates  to  the  diriuon 
of^  his  estate,  and  does  not  parport  to  dispose  of  hers.  The 
two  maj  stand  together.  The  intention  manifested  in  the  will 
was  not  an  eqnal  division  of  all  his  property  among  the  three, 
as  in  Chalmers  v.  Storil,  2  Tes.  &  Bea.  223,  a  case  shaken  by 
snbseqaeat  criticism.  {Gibson  v.  Gibson,  17  Eng.  L.  &  Eq. 
349.)  Bnt  the  eqnal  dirieioD  aimed  at  is  of  a  residue  which 
may  well  be  deemed  the  remainder  of  the  property  sabject 
to  the  dower  right.  {Bavens  r.  Havens,  1  Sandf.  Ch.  324; 
Milla  T.  Mills,  28  Barb.  456.)  The  repogoancy,  therefore, 
which  drives  the  widow  to  an  election  mast  come,  if  at  all, 
from  the  provision  for  the  snpport  of  testator's  brother,  those 
directing  a  saie,  and  that  devising  a  honse  and  lot  to  Mrs.  Carr. 
It  is  conceded  that  the  snpport  of  the  brother  was  simply 
charged  upon  the  McDonald  farm,  which  was  not  to  be  sold. 
The  existence  of  snch  a  charge  does  not  necessarily  exclade  the 
widow's  dower  in  the  same  land,  especially  since  the  execatois 
are  also  directed  to  reserve  in  their  hands  sufficient  of  testa- 
tor's property  for  the  parpose  of  that  snpport.  The  devise  to 
Mrs.  Carr,  and  the  direction  to  sell  and  convey  a  part  of  the 
rea{  estate,  do  not  necessarily  conflict  with  the  right  of  dower 
in  the  present  case.  {Jackson  v.  Churchill,  7  Cow.  287 ;  Ha- 
vena  v.  Havens,  sv/pra;  FidUr  v.  Yates,  8  Paige,  325.)  Direc- 
tions for  a  sale  may  be  so  expressed,  and  the  pnrpose  to  be  an- 
swered of  such  peculiar  character,  as  to  indicate  an  intention 
to  exclude  dower.  {  Vernon  v,  Vernon,  53  N.  T.  362.)  But  no 
unusual  or  peculiar  state  of  facts  exists  in  the  present  case  to 
compel  an  inference  that  the  property  directed  to  be  conveyed 
was  to  pass  free  and  discharged  from  the  widow's  dower. 
There  is  enongh  in  the  will  to  produce  hesitation  and  reflection, 
bnt  not  enough  to  establish  that  clear  repugnancy,  that  mani- 
fest intention  which  is  alone  sufficient,  in  the  absence  of  ex- 
press  words,  to  drive  the  widow  to  her  election. 
The  judgment  shonld  be  affirmed,  with  costs. 
All  concur. 
Judgment  affirmed. 
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Orabb  vs.  Tockg. 

[92  New  Yoik,  SB.] 
LUBILITT  OF  TBTOTBEB. — ^EXEMPTIOH   EXCEPT  FOB  TTILLFCL  NEO- 

LECT. — Loans  os  uioncdmbebzd  seal  estate. — Umpaid  tax. 

A.  pTorisioD  in  the  irill,  czamptfng  tnutoea  from  liability  "  for  any  los*  or  damago 
that  may  happta  to  my  estate  except  the  aiuiiB  sball  MOOr  or  take  place  from 
their  owa  willful  default,  mlacoaduct  or  neglect,"  protect!  them  againet  losses 
by  improTtdeat  or  careless  ioTestment.  There  mast  have  been  a  willfnl  and 
intentional  dlsref^ard  of  tbe  rules  of  pradence. 

irtnuteMaot  In  good  faith  )d  making  iiiTestment»,  snbBeqnent  eyenta  which  they 
coald  not  foresee  or  control,  apemtiug  to  depreciiita  the  Talua  of  the  secaritles, 
do  not  render  them  liable  to  make  good  the  loss  to  the  estate. 

An  impiid  tax  is  not  an  incnmbrance  within  the  meaning  of  a  direction  in  •  will 
to  b^stees  to  uiTesC  In  bands  and  mortgages  "  on  unincombered  re«l  estate." 

Cboss  appsalb  from  a  jadgment  of  the  general  term  of  tbe 
City  Comt  of  Brooklyn,  affirming  ft  jadgment  at  special  term. 
The  opinion  states  the  facts. 

Wathaniel  C.  Moak,  for  plaintiff. 

Matthew  Hale,  for  defendants. 

KuoEB,  Cb.  J.  This  case  comes  here  on  cross-appeals  from 
the  jadgment  of  tbe  general  term,  affirming  a  final  judgment 
rendered  in  tbe  City  Court  of  Brooklyn.  Each  party,  by  ap- 
propriate provisions  contained  in  their  respeottTe  notices  of 
appeal,  seeks  also  to  review  an  interlocntory  judgment  previ- 
ously rendered  in  the  action. 

The  circnmstaticeB  ont  of  which  this  action  arose  are  as  fol- 
lows :  Isaac  Tonng  died  before  Jnly,  1868,  having  previonaly 
made  his  will,  and  leaving  a  considerable  estate  to  hia  five  chil- 
dren, Isaac  H.,  Kobert  B.,  John  L.,  William  A.  and  Margaretta 
Yonng,  tbe  plaintiff,  the  defendants  Isaac  H.  and  Bobert  L. 
Foang  were  made  execnton.  Tbe  estate  consisted  of  four 
pieces  of  real  property,  some  of  which  were  nnprodnetive,  and 
personal  property  of  the  value  of  about  $80,000. 

The  will  and  codicils  made  provisions  which  may  be  stated 
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eoDciBelj  as  follows :  To  each  of  the  defendants  was  devised 
one-fifth  of  all  of  his  property  absolutely.  The  eharea  of  the 
other  three  children,  each  consisting  of  one-fifth  of  the  estate, 
were  devised  to  the  defendants  in  tmet  to  invest  and  pay  over 
the  income  arising  therefrom  to  the  respective  devisees  daring 
their  natural  lives,  and  the  Bhare  to  the  income  of  vliich  the 
plaintiff  was  entitled,  was  npon  her  death  to  go  to  her  heira 
and  next  of  kio. 

The  executors  were  empowered  to  sell,  lease  and  dispose  of, 
or  to  partition  the  real  estate,  and  they  were  directed  to  invest 
the  moneys  accrning  from  plaintiff's  share  of  the  proceeds  in 
bonds,  secured  by  mortgages  npon  nnineumbered  real  estate, 
aitnated  in  the  State  of  New  York,  and  to  keep  said  trust  funds 
at  all  times  distinct  from  the  other  trust  estate  created  by  said 
will.  It  was  farther  provided  that  said  execators  should  not 
be  answerable  for  any  loss  or  damage  happening  to  the  estate, 
except  such  as  occnrred  from  their  willful  default,  misconduct 
or  neglect,  and  that  each  of  said  execntors  should  be  liable 
to  account  only  for  the  moneys  which  come  into  his  individual 
hands.  The  plaintiff  had  no  parents  or  children  living,  and  in 
the  event  of  her  decease,  her  brothers  would  apparently  become 
her  heirs  at  law. 

This  action  was  commenced  in  March,  1879,  against  the 
executors,  and  sought  sobstautially  these  measures  of  relief : 
^irst.  To  recover  of  the  defendants  the  sum  of  $10,000  for  loss 
>  of  income,  to  which  the  plaintiff  claimed  she  was  entitled,  by 
reason  of  an  alleged  willful  and  fraudnlent  delay  of  said  exec- 
utors and  trustees  in  selling  the  real  estate  left  by  the  testator, 
sad  adding  one-fifth  thereof  to  the  plaintiff's  trust  fund.  Sec- 
ond. To  canse  the  defendants  to  reimburse  to  the  plaintiff's 
trust  fund  the  sum  of  $8,000,  alleged  to  have  been  imprudently 
loaned  by  them  in  two  several  mortgages  of  the  respective 
amonnts  of  $5,000  and  $3,000,  and  which  are  claimed  to  have 
resulted  in  an  apparent  loss  to  the  trust  fund.  Third.  To  ob- 
tain the  removal  of  the  defendants  as  trustees  of  said  estate. 
The  grounds  for  this  claim  of  relief  do  not  appear  in  said  com- 
plaint, except   inferentially  they  may  be    presumed  to  be 
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foanded  npon  the  allegations  of  miBcondnct  thereinbefore  de- 
scribed. 

The  aoGwer  coosiets :  ^«'«fc  Of  what  may  be  briefly  termed 
a  general  denial.  Second.  A  forq^er  adjndication  of  all  mat- 
ters of  difference  between,  the  parties  by  the  surrogate  of  the 
proper  oonnty  in  October,  1874.  Third.  A  former  adjudica- 
tion of  all  of  the  alleged  canses  of  action  arising  out  of  the 
delay  of  the  executors  in  selling  said  real  estate,  in  an  action 
in  the  City  Court  of  Brooklyn,  in  which  final  judgment  was 
rendered  in  June,  1876,  Fourth.  The  statute  of  limitations. 
(Tuder  this  state  of  the  pleadings,  a  trial  was  had  at  special  term 
which  resulted  in  a  judgment  for  |1,826  69  and  interest  in 
favor  of  plaintiff  for  defendants'  delay  in  selling  real  estate, 
also  removing  them  as  trnstees  of  plaintiff's  share  in  said  es- 
tate|  and  appointing  another  trustee,  and  requiring  Isaac  H. 
Young  to  restore  to  said  trust  fund  $8,000  and  interest  there- 
on, on  account  of  the  said  alleged  improvident  investment, 
and  gave  the  plaintiff's  attorney  an  allowance  of  $1,500  with 
costs,  to  be  collected  personally  out  of  the  defendants. 

Upon  appeal  to  the  general  term  of  the  City  Court,  taken 
by  defeudants,  that  court  reversed  so  much  of  the  judgment  of 
the  special  term  as  awarded  $1,826  69  and  interest  to  the 
plaintiff,  and  affirmed  the  remainder  thereof,  and  remitted  the 
parties  to  the  special  term  to  carry  oat  certain  special  pro- 
vimons  contained  in  the  judgment.  After  an  appearance  by 
the  parties  before  the  special  term,  and  their  compliance  with 
the  special  dii'ection  required  by  what  was  termed  the  interloc- 
utory judgment,  final  judgment  was  rendered  at  said  special 
term  to  the  effect  above  described,  which  was  on  appeal  af- 
firmed at  the  general  term.  From  this  judgment  both  parties 
appealed  to  this  court,  the  plaintiff  from  so  much  of  said  inter- 
locutory judgment  as  reversed  the  award  to  her  by  the  special 
term  of  $1,826  69  and  interest,  as  damages  for  defendants' 
delay  in  selling  real  estate,  and  the  defendants  from  the  rest  of 
said  judgment. 

Appropriate  exceptions  have  been  taken  to  raise  each  of 
these  questions,  and  their  consideration  requires  as  to  examine 
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the  findings  of  the  court  below  and  snch  evidence  aa  bears 
legitimatelj  opon  them. 

On  the  trial  the  plaintiff  pnt  in  erideDce  a  judgment  of  the 
City  Conrt  of  Brooklyn  in  yi  action  wherein  she  was  plaintiff 
and  Isaac  H.  Young,  Robert  B.  Tonng,  John  L.  Toang,  Wil- 
liam A.  Yonng  and  others  were  defendants.  The  complaint 
in  the  action,  among  other  allegations,  charged  laaac  H.  and 
Bobert  B.  Tonng  with  wiltfnl  and  frandulent  misconduct  in 
the  management  of  the  estate  of  Isaac  Young,  deceased,  and 
delay  in  selling  the  real  estate,  whereby  she  churned  that  ahe  had 
Buffered  great  damages  in  the  loss  of  income  therefrom,  and 
demanded  jndgment  that  the  execntors  be  directed  immediately 
t6  sell  said  real  estate  and  invest  her  share  thereof,  and  that 
they  pay  over  to  her  the  income  which  they  had  and  also  that 
which  they  might  with  doe  diligence  have  received  from  the 
one-fifth  part  of  said  estate,  and  that  some  suitable  person  be 
appointed  to  take  charge  of  that  part  of  the  funds  in  which  she 
was  interested,  or  that  the  trustees  give  secnrity  for  the  per- 
formance of  their  duties  as  trustees.  The  defendants  Isaac  H., 
Kobert  B,,  John  L.  and  William  A.  Young,  each  answered 
said  complaint  substantially  denying  the  allegations  of  improper 
conduct  therein  charged  against  Isaac  H.  and  Robert  B.  Yonng, 
and  alleged  that  there  had  been  no  intentional  delay  in  selling 
Baid  real  estate,  that  constant  efforts  had  been  made  to  effect  a 
sale  thereof,  but  the  same  had  been  ineffectual  for  the  reason 
that  the  market  for  the  sale  of  real  estate  had  been  bo  depressed 
that  it  could  only  be  made  at  any  time  previous  thereto  except 
at  inadequate  prices  with  great  loss  to  alt  of  the  parties  ia- 
terested. 

Upon  the  issnes  thns  formed  a  trial  was  had  between  these 
parties  and  judgment  rendered  therein  in  June,  1876,  whereby 
the  trustees  were  directed  to  sell  said  real  estate  at  public 
auction  within  five  months  from  the  entry  of  said  judgment, 
and  proceed  to  divide  said  estate  into  five  equal  parts,  keeping 
the  trust  funds  separate  and  distinct  from  each  other,  and  pay 
over  the  income  of  one  of  said  shares,  after  deducting  all 
proper  and  necessary  charges  thereon,  to  said  plaintiff.  Extre 
allowancea  were  ordered  of  $2,000  to  the  plaintiff  and  $1,250 
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to  the  defendants  Isaac  H.,  Kobert  B.  and  John  L.  Young,  to 
be  paid  ont  of  the  estate.  The  judgment  also  easpended  Kobert 
fi.  Yoang  on  the  ground  of  his  inBolvency  from  acting  as 
trustee  until  the  further  order  of  the  court.  Tlie  court  below 
on  the  trial  of  the  present  action  foand  the  further  fact  that 
all  of  said  lands  were  sold  hy  the  execntore  in  the  year  187ti 
for  the  aggregate  sum  of  $15,950,  and  that  the  delay  in  the 
Bale  thereof  after  the  said  judgment  in  Jane,  1876,  was  con- 
sented to  by  plaintiff  upon  the  request  of  defendants.  It  ap- 
peared in  evidence  that  she  received  a  pecuniary  consideration 
from  defendants  for  such  consent.  Immediately  on  the  heel 
of  this  former  judgment  and  apparently  with  a  view  of  com- 
plying with  its  provisions,  the  defendants  set  apart  securities  of 
the  appraised  value  of  $21,673  07,  and  execnted  a  written  dee- 
laration  stating  that  they  held  such  securities  in  trust  for  the 
plaintiS  under  the  provisions  of  the  will  of  Isaac  Young,  de- 
ceased. This  selection  of  securities  was  approved  as  to  charac- 
tei-  and  amount  by  the  plaintiffs  attorney  in  that  and  also  the 
present  action. 

Upon  these  facts  we  are  of  the  opinion  that  there  was  no 
evidence  in  the  case  which  authorized  the  court  below  to 
charge  the  defendants  with  damages  occasioned,  to  the  plaintiff 
on  account  of  the  delay  in  selling  the  real  estate  in  question 
and  investing  its  proceeds,  neither  do  we  think  that  any  evi- 
dence in  relation  to  such  delay  was  competent  or  material  aa 
the  basis  of  a  charge  against  these  defendants  of  improvidency 
or  willful  or  fraudulent  misconduct  in  the  management  of  such 
trust  estate.  So  far  as  the  charge  of  misconduct  related  to  the 
period  subsequent  to  the  former  judgment  the  court  find  that 
the  delay  was  expressly  authorized  and  approved  by  the  plaint- 
iff, and  there  is  nothing  in  the  case  to  show  that  it  was  not  a 
wise  and  prudent  measure.  In  fact  the  other  four  joint-own- 
ers, two  of  whom  were  eestuis  que  trust,  with  interests  identi- 
cal with  those  of  plaintiff,  approved  the  management  of  the 
trustees  and  voluntarily  paid  the  plaintiff  a  considerable  sum  to 
induee  her  to  conseut  to  such  delay. 

The  determination  of  the  former  action  by  the  judgment  of 
the  city  court  was  an  adjudication  as  to  all  of  the  questions 
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litigated  therein  and  ^as  eonclnsive  upon  tlie  parties  to  thtB 
action  nntil  reversed.  It  is,  therefore,  seen  that  that  action  ad- 
judicated the  question  that,  upon  the  facts  existing  at  the  time 
of  Buch  judgment,  the  plaintiff  was  neither  entitled  to  recover 
damages  for  delay  in  selling  said  real  estate,  or  to  a  jadginent 
removing  the  defendants  from  their  tmsteesliip  nnder  the  will. 
That  jndgment  shows  that  the  court  passed  not  only  upon  the 
question  of  the  amount  of  the  fund  to  the  income  from  which 
plaintifF  was  then  entitled,  as  was  held  by  the  general  term, 
bat  also  upon  the  qnestion  of  the  removal  of  the  defendants. 
In  fact  they  did  suepend  one  of  said  trustees  upon  the  ground 
of  his  insolvency,  and  as  to  the  other  trustee  they  directed  him 
to  proceed  and  execute  the  duties  of  his  trust,  thus  impliedly 
refusing  to  remove  him  from  his  position  as  trustee. 

These  questions  were  all  legitimately  raised  by.the  pleading 
in  that  action,  and  were  either  actually  decided  or  necessarily 
determined  in  arriving  at  the  conclusion  embodied  in  the  judg- 
ment. We,  therefore,  affirm  the  decision  of  the  general  term, 
holding  that  the  plaintiff  was  estopped  by  that  judgment  from 
claiming  or  recovering  damages  on  account  of  the  delay  exer- 
cised by  the  exeentore  in  disposing  of  the  testator's  real  estate. 

The  only  finding  of  fact  in  the  court  below  charging  the 
defendants  with  willful  misconduct  in  the  management  of  said 
estate  related  solely  to  tlieir  action  in  delaying  the  sale  of  said 
real  estate,  and  we  must  assume  that  the  judgment  of  removal 
■was  based  largely  if  not  wholly  upon  this  finding.  We  see  no 
reason  why  the  former  adjudication  was  not  as  conclusive  of 
the  question  of  defendants'  misconduct  as  it  was  upon  the 
question  of  delay  in  selling  the  real  estate,  and  we  are,  there- 
fore, of  the  opinion  that  the  court  below  erred  in  directing 
the  removal  of  the  defendants  from  their  trusteeship  unless 
some  other  sufficient  ground  therefor  arising  subsequent  to 
June,  1876,  appears  in  the  evidence. 

It  is  claimed  that  the  defendants  were  also  guilty  of  niiscou- 
duct  in  the  year  187C  in  relation  to  the  investment  of  trust 
funds  in  bonds  and  mortgages  npoa  real  estate  in  the  city  of 
Brooklyn.  The  complaint  does  not  allege  the  carelessness  or 
imprndence  of  the  defendants  in  respect  to  encli  iDveatment 
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to  bare  been  "  willful,"  neither  do  the  findinfire  of  the  coart 
below  thoB  characterize  the  action  of  theee  trnetees.  It  is  qaite 
dear  that  thej  cannot  be  held  liable  to  replace  the  raoncTB 
lost  throngli  even  an  improvident  or  careless  investmeiit, 
□ttless  the;  have  acted  willfnllj  and  hare  intentionally  disre- 
garded the  mles  whicli  control  and  reflate  the  action  of  pru- 
dent and  carcfnt  men  in  condncting  their  own  hnsiness  affairs. 

The  will  of  the  testator  expressly  exempts  them  from  lia- 
bility "  for  any  loss  or  damage  that  may  happen  to  my  estate, 
except  the  same  shall  occnr  or  take  place  from  their  own  will- 
ful default,  misconduct  or  neglect."  The  testator  had  an  ab- 
solute right  to  select  the  agencies  by  which  his  bounty  shonld 
be  distributed  and  to  impose  the  terms  and  conditions  nnder 
which  it  should  be  doue.  lie  well  knew  the  character  and 
qoalification  of  those  whom  be  selected  as  his  trustees,  for  they 
were  his  own  children,  and  while  they  were  engaged  in  the 
performance  of  a  lawful  duty  which  he  intrusted  to  them,  the 
conrt  has  not  the  right  to  increase  the  measure  of  their  re- 
sponsibility or  impose  obligations  from  the  burden  of  which 
he  has  in  bis  will  so  carefully  protected  them.  We  think, 
therefore,  in  the  absence  of  any  finding  to  the  effect  that  the 
conduct  of  the  defendant  Isaac  H.  in  making  such  iuveetmen£a 
was  willfnl  or  f randulent,  that  the  court  below  erred  in  holding 
that  he  was  liable  to  replace  the  amount  of  such  investment  in 
the  trust  fund. 

There  still  remains  to  be  considered  the  qnestion  as  to 
whether  the  conduct  of  theee  defendants  in  dealing  with  this 
estate  since  June,  1876,  has  been  so  negligent,  careless  and  im- 
provident as  to  justify  the  claim  that  it  was  willful  and  author- 
ized their  removal  from  the  tmsteeship  and  the  appointment 
of  another  in  their  place. 

Tmats  of  property  are  generally  created  for  the  benefit  and 
support  of  the  young,  helpless  and  inexperienced,  and  depoid 
largely  for  their  proper  administration  npon  the  honesty  and 
capacity  of  those  to  whom  they  are  confided.  From  the  fact 
that  those  who  are  most  immediately  interested  are  usually  in- 
capable of  properly  guarding  their  own  interests,  and  must 
necessarily  depend  so  mnch  npon  the  good  faith  of  others,  the 
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court  'will  guard  their  rights  with  jealoQB  csre  and  scmtiiiize 
cloaelj  the  coDdnct  of  trnsteee  with  the  view  of  holding  them 
to  a  high  degree  of  responsibility  in  the  management  and  con- 
trol of  tmst  estates.  Bat  while  tmeteee  are  thns  held  to  great 
strictness  in  their  dealings  with  the  interests  of  their  benefici- 
aries, the  court  will  r^ard  them  leniently  when  it  appears  thej 
have  acted  in  good  faith,  and  if  no  improper  motive  can  be 
attributed  to  them,  the  courts  have  even  excused  an  apparent 
breach  of  trust,  unless  the  negligence  is  very  gross.  (Perry  on 
Trnets ;  Lansing  v.  Lansing,  1  Abb.  Pr.  [N.  S.]  288 )  We 
would  not  in  the  least  degree  impair  the  force  of  the  well- 
settled  rules  on  that  subject  or  encourage  laxity  in  the  conduct 
of  trustees  in  the  management  of  trust  estates,  but  in  this  case 
and  with  reference  to  these  defendants,  we  think  the  court 
below  have  gone  beyond  any  established  rule  and  have  held 
them  to  a  stricter  degree  of  responsibility  than  ought  generally 
to  be  required  from  executors  and  trustees.  It  does  not  ap- 
pear from  the  evidence  given  on  the  trial  that  any  loss  has 
actually  occurred  to  the  income  from  the  trust  fund  in  conse- 
quence of  these  investments ;  indeed  it  seems  quite  probable 
that  no  loss  will  even  eventually  occur  to  the  fund  itself. 

Although  the  defendants  in  the  exercise  of  a  permissible 
discretion  {Cheaterman  v.  Eyland^  81  N.  T,  398 ;  Ormiaton  v, 
Olcott,  84  Id.  339),  and  in  order  to  avoid  eventual  loss,  have 
felt  obliged  to  foreclose  the  mortgages  and  take  the  title  to  the 
real  estate  upon  which  they  were  liens,  there  has  nothing  yet 
transpired  to  show  that  this  proceeding  will  result  in  any  loss. 
In  fact  it  was  shown  upon  the  trial  that  upon  this  investment 
of  $8,000,  the  trnstees  are  now  in  the  receipt  of  rents  amonut- 
ing  to  about  $800  annually,  and  with  a  reasonable  probability 
that  the  property  may  be  sold  for  enough  to  cover  the  entire 
amount  of  both  of  the  loans  complained  of.  The  presumptions 
against  careless  or  imprudent  conduct  on  the  part  of  these 
defendants  in  the  investment  and  management  of  this  fund  are 
natural  and  almost  irresistible.  They  are  apparently  the  natural 
heirs  of  the  plaintiff  and  presumptively  will  be  entitled  to  the 
trust  fund  after  the  termination  of  her  life  estate.  They, 
therefore,  have  every  interest  in  preserving  instead  of  wasting 
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it  They  are  reqnired  by  the  will  to  invest  the  fnnds  in  a  lim- 
ited way,  viz.,  on  bond  and  mortgage  upon  nnincnmbered  real 
estate  situated  in  the  State.  They  inreBted  these  moneys  in 
strict  accordaDce  with  their  anthority,  and  at  a  time  when  from 
the  abundance  in  the  money  market  snch  securities  were  scarce 
and  difficult  to  obtain. 

The  evidence  produced  by  the  plaintiff  on  the  trial  in  anp- 
port  of  the  charges  of  miscondnct  on  the  part  of  the  trustees 
in  making  the  investments  in  question,  seems  entirely  insuf- 
ficient to  sustain  the  findings.  Except  the  strong  apparent 
desire  of  the  plaintiff  to  direct  and  control  the  management  of 
the  trust  estate,  and  the  refusal  of  one  of  the  defendants  wlien 
giving  evidence  in  this  case,  to  say  that  he  would  take  the  two 
lots  in  question  and  replace  their  cost  in  the  trust  fund,  there 
is  but  little  proved  or  alleged  against  the  defendants. 

The  only  witness  produced  by  the  plaintiff  upon  the  value 
of  this  property,  testifies  that  the  McComb  street  lot  and  build- 
ing upon  which  the  $5,000  loan  was  made  was  worth  in  1876 
from  $.'5,100  to  $5,400,  and  that  the  lot  and  building  on  Ninth 
street  would  have  cost  about  $4,000  in  1876.  It  further 
appears  tliat  the  loan  on  the  KcComb  street  boase  was  made 
by  the  purchase  of  an  existing  mortgage  thereon,  which  was  at 
the  time  of  the  loan  paid  down  from  $7,500  to  $5,000  to  meet 
the  amount  which  the  defendants  desired  to  invest.  In  oppo- 
sition to  this  evidence,  the  defendants  proved  by  a  number  of 
capable  and  apparently  experienced  witnesses  that  the  McCorab 
street  house  was  worth  from  $9,000  to  $10,000  in  1876,  and 
that  the  officers  of  a  banking  institution  in  Brooklyn  at  the 
same  time,  with  the  loan  in  question,  loaned  $5,000  on  a  mort- 
gage upon  a  similar  house  in  the  same  block. 

The  Ninth  street  house  was  by  the  same  witnesses  shown 
to  be  worth  in  1876  from  $4,600  to  $6,000  and  rented  for 
$350  per  annum.  Upon  this  evidence  we  cannot  see  any 
ground  for  imputing  a  want  of  prudence  to  the  defendants  in 
making  the  loan  iu  question,  much  less  bad  faith  in  the  man- 
agement of  this  estate.  If  the  defendants  acted  in  good  faith 
in  making  these  loans,  snbeeqaent  events  which  they  conld  not 
foresee  and  over  which  they  had  no  control,  operating  to 
Voi^  m.— 18 
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depreciftte  the  value  of  these  Becnrities,  woald  Dot  render  them 
liable  to  make  good  anch  loss  to  the  estate.  Snch  a  rule  would 
reqnire  a  trustee  to  forecast  the  future  with  iofallible  accaracy, 
and  in  case  of  failare  to  do  bo,  make  him  responsible  for  the 
consequences,  even  though  he  exercised  the  greatest  caation 
and  prudence  in  making  iDvestments.  Under  such  a  rule  no 
pmdent  man  wonld  or  could  safely  nndertake  the  management 
of  a  tntst  estate,  and  it  wonld  be  difficult  to  obtain  honest  and 
reliable  men  to  accept  what  is  a  very  necessary  but  is  often  a 
thankless  and  troublesome  duty. 

We  apprehend  the  court  below  mistook  the  actual  position 
of  these  parties  and  did  not  sufficiently  realize  tGat  the  defend- 
ants were  by  the  testator  exclusively  intrusted  with  the  duty 
of  managing  and  controlling  this  fund.  The  testator  deliber- 
ately excluded  the  plaintiEF  from  the  performance  of  this  duty, 
and  conferred  it  upon  the  defendants,  and  when  she  seeks  to 
oversee  and  supervise  the  management  of  the  trust  fund,  she 
exceeds  the  power  which  the  will  confers  upon  her.  While  it 
wonld  not  be  improper  that  these  trustees  should  consult  the 
plaintiff  witli  reference  to  the  investment  and  management  of 
such  fund,  yet  they  were  under  no  legal  obligation  to  do  this, 
and  their  neglect  to  do  so  is  not  misconduct  or  conclusive 
evidence  of  carelessness  or  bad  faith.  It  was  sn^ested  on  the 
argument  as  a  reason  why  the  defendants  should  be  removed 
from  their  tmste^hip  that  their  interests  were  hostile  to  those 
of  the  plaintiS.  We  think  this  is  not  uecessarily  so,  but  even 
if  it  was,  the  testator,  who  knew  the  relations  of  the  parties 
and  their  opposing  interests,  if  any  such  there  were,  chose  t» 
impose  this  trust  as  the  condition  upon  which  he  gave  the 
plaintiff  an  interest  in  his  estate,  and  she  can  acquire  that 
interest  only  through  an  acquiescence  in  the  terms  which 
accompany  tJie  ^ft.  It  is  also  claimed  that  the  existence  of  an 
unpaid  tax  of  about  |160  upon  one  of  these  lots  at  the  time  of 
the  loan  in  question  was  a  violation  of  that  provision  of  the 
will  which  required  investments  to  be  made  in  mortgages  upon 
unincumbered  real  estate.  Althoagh  an  unpaid  tax  is  donbt- 
leee  an  incumbrance  on  the  land  upon  which  it  is  laid,  yet  wa 
think  it  was  not  sach  an  incumbrance  as  was  in  the  contemplar 
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tioD  of  the  testator  when  be  inaerted  this  prorifiion  in  his  wiJI. 
Not  ODly  was  its  amoant  trivial  ia  comparieon  with  the  value 
of  the  lot,  but  there  is  comparatively  bot  a  short  time  in  the 
course  of  a  year  when  a  tax  upon  real  estate  is  not  either  levied 
or  impending  over  it,  and  to  call  a  tax  au  incumbrance  within 
the  meaning  of  this  provision  would  give  it  an  unreasonable 
and  impracticable  constrnction.  {Cfrqft  v.  WiUiams,  88  N.  T. 
384;  Ghesterman  v.  Syland,  81  Id.  398.) 

The  views  which  we  have  expressed  in  regard  to  this  case 
render  it  unnecessaiy  to  discnes  the  effect  of  the  adjadicatioQ 
before  the  surrogate  in  1674,  or  as  to  whether  all  of  the  parties 
interested  in  the  trust  fund  and  entitled  to  be  heard  on  the 
question  of  a  change  of  trustees  are  now  before  the  court. 

The  interlocutory  judgment  of  the  general  term  reversing 
the  judgment  of  special  term  awarding  $1,826  69  and  interest 
to  the  plaintiff  should  be  affirmed.  And  the  judgments  of 
general  and  special  terms  removing  the  defendants  aa  trustees, 
and  appointing  another  in  their  place,  and  reqniring  the  de- 
fendant Isaac  K,  Young  to  restore  the  sum  of  $S,000  and  in< 
terest  to  the  trust  fund,  should  be  reversed  and  a  new  trial 
ordered,  costs  to  abide  the  event- 
All  concur. 
Judgment  accordingly. 


INOBBSOLL   vs.  IUGBBSOUi. 
[86  Nev  J«nK7  Eq.  127.] 

QlFP  EBQTJIBIHO  PEESONAl  OOOUPATION   OT  HOtJSK  BT   WIDOW. 

A  proririon  b;  teaUtor  ttud  it  wm  his  wbh  Uut  hia  wife  ahonU  "baT«  tba 
priTiI«g«  oToccDpyiiig  ao  mnoh  of  tha  bouBB  tn  whkh  I  now  liv«,  aa  ahe  nuy 
need  daring  tba  Urns  aha  rem^u  my  widow,"  with  a  reddaary  deriae  to  bia 
aoD,  girea  tha  widow  a  right  to  peraoDallj  occopf  daring  her  life,  in  eommoB 
wttb  otben.  m  maab  of  the  hoosa  and  eartilaga  aa  abe  needa. 
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Bill  for  constnictioD  of  will. 
3£r.  A.  R.  Shay,  for  complainant. 
"Mr.  J.  M.  Robeson,  for  defendaots. 

The  Ohanokllob.  William  S.  Ingereoll,  by  his  will,  after 
providing  for  payment  of  hia  debts  and  fnneral  expenBes,  gave 
to  hie  wife  $1,000,  and  directed  his  executor  to  put  |l,OO0  at 
interest,  and  pay  her  the  interest  for  life  ;  the  principal,  after 
her  death,  to  go  to  any  child  or  children  she  might  have  by  the 
testator,  and  if,  at  her  death,  ehe  Bhoald  leave  no  such  child  or 
children,  in  that  case  ho  gave  the  principal  to  his  son  Frank. 
He  then  gave  her  the  use  of  his  household  goods  so  long  as  she 
flhonid  remain  his  widow,  and  added  : 

*'  It  is  my  wish  that  my  wife,  Margaret,  shall  have  the  priv- 
ilege of  occupying  eo  much  of  the  house  in  whicli  I  now  live, 
as  she  may  need,  during  the  time  she  remains  my  widow." 

lie  then  gave  pecuniary  legacies  to  Lis  daughters  by  liis 
£rst  wife,  and  to  bis  grandson  and  granddaughter,  and  then 
gave  all  the  rest  and  residue  of  his  property,  of  whatever  des- 
cription, not  thereinbefore  disposed  of,  to  his  son  Frank,  whom 
he  appointed  sole  executor. 

The  qaestions  presented  for  decbion  are.  What  is  the  in- 
terest of  the  widow,  under  the  will,  in  the  house ;  whether  it 
is  such  that  she  may  lease  or  otherwise  dispose  of  her  right 
therein  to  a  stranger ;  whether  she  has  any  right  in  Hie  curtilage 
(the  lot  is  a  town  lot  in  Newton),  and  whether  tile  fee' of  the 
house  and  lot  passes,  under  the  residuary  clause,  to  Frank. 

The  fee  of  the  honse  and  lot  passes  by  the  residuary  devise 
to  Frank,  subject  to  tlie  right  of  his  stepmother,  the  widow,  to 
occupy  so  macb  of  the  house  (according  to  the  language  of  the 
will)  as  she  may  need,  during  her  widowhood.  Her  right  is  a 
personal  one.  Under  the  gift  of  the  free  nse  and  occupation  of 
a  house,  the  donee  is  not  confined  to  a  personal  use,  so  that  he 
is  debarred  from  letting  the  property  during  the  continuance 
of  his  interest.  {Ei^ng  v.  Eatington,  4  T.  R.  177 ;  RahboA  v. 
Sguire,  4  De  6.  &  J.  406.)  But  it  is  a  question  of  intention, 
and  if  it  appears,  from  the  terms  of  the  gift  or  the  context  of 
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the  will,  that  a  pereonal  use  only  waa  intended,  the  enjoyment 
of  the  gift  will  be  confined  accordingly.  As  in  Maclaren  v. 
StaintoTi,  4  Jnr.  (N".  S.)  199,  whore  there  was  a  gift  over  if  the 
donee  ceaaed  to  occupy  the  house,  and  in  Stone  v.  Parker,  29 
L.  J.  (Ch.)  874,  where  there  wag  a  direction  to  sell  if  the  dones 
refnsed  to  occupy.  The  gift  in  the  caee,  nnder  conBideration, 
is  not  of  the  right  to  occupy  any  definitely  designated  part  of 
the  hoQBe,  but  such  part  of  it  as  the  widow's  personal  conveni- 
ence may  require.  This  reference  to  her  personal  requirements 
is  evidence  that  the  testator  contemplated  a  merely  personal 
nse,  and  so,  indeed,  are  the  terms  of  the  gift  generally.  The 
inclination  of  courts,  in  constming-  gifts  of  this  character,  is 
towards  holding  them  to  bo  estates,  and  that  has  quite  uniformly 
been  done  where  the  gift  was  of  the  whole  property  or  of  a 
specified  part,  but,  as  before  stated,  it  is  a  question  of  inten- 
tion, and  there  are  cases  in  which,  nnder  language  such  as  tliat 
by  which  the  gift  in  this  case  is  expressed,  they  have  held  the 
gift  to  be  a  mere  personal  privilege.  In  Kingman  v.  King- 
man,  121  Mass.  249,  a  testator  by  his  will  devised  as  follows  : 

*'  I  give  to  my  wife,  Fanny  Kingman,  the  use  and  improve- 
ment of  all  my  part  of  the  dwelling-house  where  we  now  re* 
side,  except  the  right  and  privilege  therein  which  is  hereinafter 
devised  to  my  daughter  Tempy.  I  give  to  my  daughter  Tempy 
the  use  and  improvement  of  so  much  of  my  house  as  she  may 
need  during  her  lite." 

It  was  held  that  the  daughter  had  a  personal  interest  in  the 
nature  of  an  easement  or  servitude.  And  so,  too,  in  MaecJe  v. 
JVaeon,  21  Vt.  115,  where  a  testator  gave  his  daughter  the  right 
"  to  live  and  remain  in  his  house  so  long  as  she  remained  un- 
married." 

The  fiift  of  a  house  includes  the  curtilage  also.  And  here 
the  gift  of  the  use  and  occnpation  of  part  of  the  house  must 
reasonably  be  held  to  include  the  use  of  the  cartilage  in  common 
with  the  occupant  or  occupants  of  the  rest  of  the  house. 


Devise  »t  nae  «l  pr*per^.— BeqnIrlDg  perMnal  ue.— A  ievlge  of  the 
lue  oud  occupation  oi  land  usuall;  conveys  an  estate  in  the  land,  and, 
sniees  a  contrary  intention  appears,  the  right  to  let  or  assigu  it  is  in- 
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eluded.  Usclaren  t.  Stalnton,  27  L.  J.  Ch.  U2;  Btone  t.  Parker,  39  Id. 
874;  Fmingham  t.  Bromley,  T.  &  R.  580. 

A  condidon  that  a  deviaee  Bhall  reride  on  the  property  devised  baa 
heeo  held  void.  Pardne  t.  QiTena,  1  Jonea'  Eq.  806 ;  Newkerk  t.  New- 
kerk,  2  Caiaes,  SiO. 

But  haa  been  npheld  in  Oeor^a.    Low  t.  Gamer,  4S  Ga.  481. 

And  in  Maine  a  condition  that  one  should  live  on  and  take  care  of  a 
place  until  hia  mother  died,  the  mother  having  the  estate  for  life,  retoun* 
der  to  the  aon,  wa«  Biutained.    Marston  t.  Hnrston,  47  He.  49S_ 

As  ta  what  may  constitute  personal  residence  anfficient  to  sustain  the 
devise  in  England,  where  such  a  condition  Is  valid,  see  Woods  v.  Town- 
ley,  11  Hare,  814;  Walcot  V.  Botfield,  Eay,  684;  Wynne  v.  Fletchur,  24 
Beav.  480 ;  Dunne  t.  Dnnne,  7  D.  H.  &  G.  207 ;  Attiej  v.  Earl  of  Essex, 
L.  R.  18  Eq.  290;  Doe  w.  Hawke,  2  Bast,  481 ;  Doe  v.  Bteward,  1  Ad.  & 
£11  800;  Wilkinson  y.  WiDduson,  L.  R.  12  Eq.  604 ;  Uitchel  t.  Reynolds, 
1  P.  W.  181. 


Bioos  vs.  HcCabtt. 

[6e  Indiana,  BBS.] 

Devise  to  '*  A.  ahd  hkb  ohildekn." — Evtdbnoe. — FBEeciCFTioH. 

A  devise  to  testator's  danghter  "  A.  and  her  children"  oonveya  an  estate  in  joint 
teaancy,  under  the  statute,  to  the  daoghter  and  ber  children  living  at  toatstor'i 
deatL 

Testator  intending  to  travel  made  a  will  with  snch  a  devise  in  December,  1S48, 
and  started  on  hia  trip  la  January,  1860,  at  which  time  bis  daogbter'a  railf 
child  wu  dead.  She  hid  another  child  on  Koveiaber  20,  ISSl.  The  will  wai 
proved  TTovember  10,  IBfil,  without  eiact  evidence  of  the  date  of  teatator'i 
death ;  Md,  It  if  to  be  prunmed  that  the  last  infant  was  m  ventre  m  ritire  it 
tiie  time  of  testator's  death. 

Fboh  the  Sbelb;  Circuit  Court. 

A.  Jifajor  and  S.  Mt^or,  for  appellantB. 

B.  J^.  Zove  and  S.  C.  Mwriaon,  for  appellee. 

MoRBis,  C.    The  appelUnts,  Sanford  A.  Biggs,  Erneet  F. 
Biggs,  John  Y.  Biggs,  Naonie  L.  Bi^  and  Enoch  E.  Fitte, 
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who  wen  the  p1aiDti£&  below,  allefire  in  their  complaint  that 
Heniy  Stack,  of  Boone  conatj',  Kentneky,  contemplating  a 
trip  to  California,  on  the  10th  day  of  December,  1849,  made 
hia  laat  will  and  testament,  devising  to  two  of  his  danghtera  and 
his  wife  his  real  estate  in  Eeutnckj,  in  fee  simple,  and  devising 
his  real  estate  in  Shelby  coantj,  Indiana,  to  hia  danghter 
Angeline  Biggs  and  her  children  ;  a  part  of  which  is  in  con- 
troversy in  this  salt.  The  testator  left  Boone  connty,  Ken- 
tucky, for  California,  in  January,  1850,  and  has  not  since 
been  heard  from ;  that,  at  the  time  the  will  was  made,  Mrs. 
Biggs  had  a  child  living,  born  iN'ovember  10th,  1849;  she  bad 
another  child  born  November  20th,  1851,  which  died  No- 
vember 23d,  1851.  The  will,  apon  information  of  the  testa- 
tor's death,  was  probated  in  Boone  connty,  Kentucky,  on  the 
15th  of  November,  1851  ;  that  afterwards,  on  the  23d  day  of 
April,  1881,  the  plaintifEs  applied  to  the  Shelby  Circuit  Court, 
by  petition  in  writing,  and  filed  therewith  a  duly  certified  copy 
of  said  will  and  the  probate  thereof,  asking  said  court  to 
receive  the  same  and  to  order  the  clerk  of  said  court  to  file 
and  record  the  same  in  the  record  of  wills,  as  required  by  law ; 
that  said  will  and  the  probate  thereof  were  received  by  said 
court,  and  the  clerk  of  said  court  was  dnly  ordered  to  file  and 
record  the  same  as  aforesaid,  which  was  done  ;  that,  at  the  time 
of  the  making  of  said  will,  the  said  Angeline  Biggs  was  the 
wife  of  Perry  D.  Biggs,  then  of  Boone  connty,  Kentucky ;  that 
she  had  by  him  the  following  named  children,  to  wit,  Ernest 
L.  Biggs,  born  November  lOtU,  1849,  who  died  December  4th, 
1850 ;  Cora  Adelaide  Biggs,  bom  November  20th,  1851,  died 
November  23d,  1851;  a  son,  bom  in  November,  1852,  who 
died  the  same  day ;  Harriet  A.  Biggs,  born  May  14th,  1856 ; 
Charles  H.  Biggs,  born  November  9tb,  1858,  who  died  July 
81st,  1873  ;  Ernest  F.  Biggs,  bom  -  August,  13th,  1861 ;  John 
V.  Biggs,  bora  September  12th,  1868,  and  Nannie  L.  Biggs, 
bom  March  10th,  1868 ;  that  the  said  Harriet  A,  Biggs  inter- 
married with  Enoch  H.  Pitts,  September  30th,  1869,  and  died 
intestate  in  1880,  leaving  no  child  or  descendant  of  a  child  her 
surviving,  but  leaving  her  husband,  Enoch  H.  Pitts,  and  the 
plaintiffs,  surviving  her;   that   the  said  Angeline  Bi^s,  the 
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mother  of  the  plaintiffs,  died  intestate  in  Julj,  187T,  at  the 
coDiitj  of  Randolph,  in  the  State  of  Miseouri,  leaving  the 
pkintiSs  and  the  Baid  Harriet  A.  Pitts,  her  only  children,  her 
surviving. 

It  is  then  alleged  that  on  the  21st  day  of  December,  1858, 
the  said  Angeline  Bij^  and  Perry  D.  Big^,  her  hnsband, 
sold  and  conveyed  to  Shelley  Stafford  the  land  in  controversy, 
which  is  part  of  the  land  devised  by  said  testator  to  the  said 
Angeline  Biggs ;  that  the  same  had  been  by  the  grantees  of 
said  Stafford  conveyed  to  the  defendant,  who  claims  to  be  the 
owner  of  the  same.  It  is  also  alleged  that  the  said  Angelioe 
Biggs,  under  said  will,  took  but  a  life-estate  in  the  lands  de- 
vised to  her  and  to  her  children,  or  that  she  and  her  said  chil- 
dren held  said  Unds  as  tenants  in  common  in  fee  simple ;  that 
said  will  of  said  Stack  has  not  been  probated  in  any  court 
in  said  county  of  Shelby,  nor  was  there  any  certified  copy  of 
said  will,  and  the  probate  thereof,  recorded  in  the  record  of  wills 
in  said  county  of  Shelby,  until  the  same  was  recorded  under  the 
order  of  said  Shelby  Circuit  Court,  as  above  stated ;  that  the 
appellee  has  been  in  possession  of  said  land  since  1870,  re- 
ceiving the  rents  and  profits  of  the  same,  which  are  of  the 
valne  of  $3,000.  The  plaintifis  pray  that  the  court  will  settle 
and  determine  the  rights  of  the  plaintiff  and  defendant  in  and 
to  said  lands,  taking  an  account  of  the  profits  thereof,  and 
order  partition,  etc.  A  copy  of  the  will  was  filed  witli,  and  is 
made  a  part  of,  said  complaint,  as  is  also  the  petition  of  the  ap- 
pellants, filed  in  the  Shelby  Circoit  Court,  and  the  proceedings 
of  said  court  thereon. 

The  appellee  demurred  to  the  complaint  for  the  want  of 
sufiicieut  facts.  The  court  sustained  tie  demurrer,  and  the 
appellants  electing  to  stand  by  their  complaint,  final  judgment 
was  rendered  for  the  appellee.  The  sustaining  of  the  de- 
murrer  to  the  complaint  is  the  only  error  assigned.  The  ap- 
pellee insists  that,  upon  the  facts  stated  in  the  complaint,  he  is, 
fls  against  Enoch  H.  Pitts  and  Sanford  Biggs,  entitled,  as  an 
innocent  purchaser,  to  the  protection  of  section  17  of  the  act  of 
May  31flt,  1852,  in  relation  to  wills.  (2  R.  S.  1876,  p.  574.) 
The  section  provides  that  "  The  title  of  any  hinds  or  interest 
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therein,  purchased  in  good  faith  and  for  a  valuable  conBidera- 
tion  from  the  heire  at  law  of  anjr  person  who  shall  have  died 
seized  of  real  estate,  shall  not  be  impaired  by  virtue  of  any 
devise  made  by  such  person  of  the  real  estate  so  purchased,  un- 
less tbo  will  or  codicil  containing  such  devise  shall  have  been 
fully  proved,  and  recorded  in  the  oflSce  of  the  clerk  of  the 
court  having  jurisdiction,  within  three  years  after  the  death  of 
the  testator,  except : 

"  First.  Whore  the  devisee  shall  have  been  within  the  age 
of  twenty-one  years,  of  unsound  mind,  imprisoned,  or  out  of 
the  State  at  the  death  of  such  testator ;  or, 

"  Second.  Where  it  shall  appear  that  the  existence  of  snch 
will  or  codicil  shall  have  been  concealed  from,  or  unknown  to, 
ench  devisee. 

"  In  which  cases,  the  limitation  specified  in  this  section  shall 
not  commence  until  after  the  expiration  of  one  year  from  the 
time  snch  disability  shall  have  been  removed  or  sueb  will  or 
codicil  shall  have  come  into  the  control  of  such  devisee  or  his 
representative,  or  have  been  deposited  in  the  clerk's  office  of 
the  proper  court  of  common  pleas." 

It  appears  in  the  complaint  that  Angeling  ^'irge  and  her 
husband  were  married  in  Kentucky,  and  that  she  died  in 
Missouri.  It  is  not  alleged,  nor  does  it  appear  from  the  com- 
plaint, that  she  ever  resided  iu  the  State  of  Indiana ;  uor  does 
it  appear  from  the  complaint  that  any  of  the  appellants  resided 
in  this  State  at  any  time.  For  anything  that  appears  in  the 
complaint,  the  sppeUants  may  have  resided  outof  the  State  un- 
til the  commencement  of  this  suit,  and  their  mother  may  liave 
lived  out  of  the  State  until  her  death,  which  is  alleged  to  have 
occurred  iu  1877.  If  they  thus  lived  out  of  the  State,  the 
statute  did  not  run  against  them, 

Assnming  that  the  statute  referred  to  applies  as  well  to  for- 
eign as  to  domestic  wills,  a  question  which  we  do  not  decide, 
the  objection  to  the  complaint  is  not  well  taken.  Unless  the 
complaint  show  upon  its  &ce  that  the  appellants  are  not  within 
any  of  the  exceptions  contained  in  the  l7th  section,  the  appellee 
must,  in  order  to  avail  himself  of  its  benefits,  plead  the  limita- 
tion.   (Milner  t.  Hyland,  11  Ind.  458 ;  Earlen  v.  Watson,  63 
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Ind.  143,)  In  such  case  the  question  cannot  be  raised  by  do- 
inarrer.  Nor  ib  there  anythiag  in  the  case  of  Pitts  t.  Mdaer, 
72  Ind.  469,  affecting  this  question,  nor  any  of  the  qaestiona 
presented  by  the  appellants  to  this  case. 

The  appellants  insist — 

First.  That  AngeHne  Biggs  took  a  life-estate  in  the  land 
devised  to  her  and  her  children,  and  that,  npon  her  death,  her 
children  tlien  alive,  took  by  way  of  executory  devise,  the  re- 
mainder in  fee  as  tenants  in  common,  whether  bora  before  or 
after  the  testator's  death,  and  whether  be  died  after  the  death 
of  the  first  child,  who  died  Dec  4th,  1850,  and  before  the 
quickening  of  the  second,  born  Nov.  20th,  1851,  or  died  dnring 
the  existence  of  the  first  or  second  child ;  or, 

Second.  If  the  testator  died  while  the  child  that  waa  alive 
when  the  will  was  made  existed,  or  if  he  died  while  the  child 
bora  Nov.  2&th,  1851,  was  in  ventre  sa  mere,  then  Mrs.  Bi^s 
and  her  children  alive  at  the  testator's  death  took  as  tenants 
in  common  the  land  in  fee,  which  opened  up  from  time  to  time, 
to  let  in  after-bom  children. 

In  support  of  the  first  proposition,  the  appellants  cite  the 
following  cases  and  authorities  :  Carr  v.  Estill,  16  B.  Mon. 
309 ;  Gosa  v.  Merhart,  29  Ga.  545  ;  Sisson  v.  Seahiry,  1  Sam. 
235 ;  1  Hill's  Eeal  Prop.  630,  note ;  4  Kent's  Cora.  231,  note 
to  22&  ;Webb  v.  Holmes,  3  B.  Mon.  404;  Hatfield  v.  Sokier, 
114  Mass.  48;  Bannan  v.  O^rji,  4  Paige,  336;  Borden  v. 
Singahury,  2  Root,  39;  Bighterw.  Forrester,  1  Bush,  278; 
Coursey  v.  Davis,  46  Pa,  St.  25 ;  MitoheU  v.  Long,  80  Pa.  St. 
616;  Jennings  v.  Parker,  24  Ga.  621  ;  1  Hill's  Real  Prop. 
512,  519, 630,  note. 

In  the  first  case  cited  from  16  £.  Monroe,  the  devise  was  to 
"Mary  Baker  Didlake  and  her  children."  Mary  B.  Didlake 
had  no  child,  and  was  an  unmarried  infant  at  the  time  the  testa- 
tor made  his  will  and  at  the  time  he  died.  She  afterwards  mar- 
ried a  Mr.  Carr,  and  had  by  him  one  child.  She  and  her 
husband  sold  imd  conveyed  the  land  in  fee  simple  to  Estill. 
Her  child  afterwards  sued  for  the  land  and  recovered  it.  The 
court,  rejecting  the  resolution  in  the  Wild  case,  held  that 
Mary  B.  Didlake  took  a  life-estate  in  the  land  devised,  and  that 
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her  child  took  the  remainder  in  fee.  The  court  conclnded 
that  as  there  was  do  child  in  esse  at  the  time  the  deviee  waa 
made  wfao  coald  take  jointly  witli  the  mother,  according  to 
the  literal  import  of  the  devise,  the  intent  of  the  testator  was 
to  give  to  the  mother  a  life-estate.  It  was  argued  hj  the  court 
that,  as  the  testator  must  have  regarded  the  children  of  his 
datighter  as  the  objects  of  his  bonnty,  and  knowing  at  the  time 
that  his  daughter  then  had  no  children,  he  maet  have  intended 
to  provide  for  snch  fntnre  children  as  Bhe  might  have.  With- 
out qnestioning  the  correctness  of  the  inference  thus  dmwn 
by  the  court,  it  is  obvious  that  no  such  inference  could  obtain 
ia  the  case  in  bearing.  For,  in  this  case,  Mrs.  -Bi^^s  had  a 
child  living  at  the  time  the  devise  was  made,  who  could  have 
taken  jointly  with  her  had  it  survived  the  testator.  Besides, 
the  construction  adopted  by  the  coort  in  the  Didlake  case  was 
not  in  accordance  with  the  law  of  ludiaua,  where  the  resolution 
in  the  Wild  case  is  held  to  be  a  part  of  the  common  law  in 
force  here. 

In  the  case  of  Siaton  y.  Seabury,  I  Sumner,  235,  the  devise 
WBS  in  these  words  : 

"  I  give  and  bequeath  to  my  loving  grandson,  Philip  Sisson, 
all  my  homestead  farm  and  housing  thereon  standing,  lying 
part  in  said  Tiverton  and  part  in  the  township  of  Dartmouth, 
in  the  province  of  Massachnsetts  Bay,  with  all  my  other  lands, 
and  salt  meadows,  and  sedge  flats  in  said  Dartmouth,  to  him, 
my  said  grandson  Philip  Sisson,  and  to  his  male  children  law- 
fully begotten  ofhis  body,  and  their  heirs  forever,  to  be  equally 
divided  amongst  them  and  their  heirs  forever." 

The  testator  died  in  1777,  leaving  his  said  grandson,  then 
eleven  years  old,  unmarried  and  without  children.  After  the 
death  of  the  testator,  Philip  took  possession  of  the  lands,  and 
on  the  29th  of  March,  1814,  conveyed  the  same  to  Seabury. 
Philip  died  in  1817,  and  after  his  death  one  of  his  children 
brought  this  action  to  recover  the  lands  from  Seabury,  claim- 
ing title  uuder  the  will  of  Thomas  Sisson,  on  the  ground  that 
eaid  Philip  took  but  a  life-«8tate  therein.  The  question  was 
whether  the  devise  created  an  estate  tail  in  Philip  Sisson,  or 
an  estate  for  life  ouly,  with  a  contingent  remainder  in  fee  in 
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his  male  children.  From  the  last  daaae  of  the  devise,  to  wit : 
"  Aud  to  his  male  children  lawfallj  begotten  of  hia  body,  and 
their  heirs  forever,  to  be  equally  divided  amonget  them  and 
their  heirs  forever,"  Judge  Storj  held  that  Philip  took  a 
life-estate  with  a  contingent  remainder  in  favor  of  his  male 
children.  It  was  argned  that  in  this  way  alone  could  the 
lands  be  equally  divided  amongst  the  male  children  lawfully 
begotten  of  hia  body  and  their  heirs  forever.  Jndge  Story 
says :  "  The  first  part  of  the  clanae  is,  <  I  give  and  bequeath 
nnto  my  loving  grandson,  Philip  Sisson,  etc.,  and  to  his  male 
children  lawfully  begotten  of  hie  body,'  etc'  If  the  will  had 
stopped  here,  there  conld  not  have  been  a  doubt,  either  upon 
principle  or  authority,  that  it  was  the  intention  of  the  testator 
to  create  an  estate  in  tail  male  in  the  devisee.  In  the  first  place, 
the  words  import  a  devise  inpretenti,  and  as  the  devisee  had 
no  children  at  the  time  of  the  will,  if  we  constme  the  words, 
'  his  heirs  male,'  etc.,  as  words  of  purchase  and  a  dfsigntUio 
pej-soTtarunt  in  presenti,  the  devise  becomes  utterly  void,  from 
the  want  of  proper  objects  in  ease  to  take;  so  that  the  intention 
of  the  testator  is  defeated.  *  •  *  This  is  exactly  in  con- 
formity to  one  of  the  resolutiotis  in  Wild's  Case,  (6  Co,  R.  17). 
Now,  lF«7d'«  CoBe  has  constantly  been  admitted  to  be  good  law ; 
and  relied  on  in  many  subsequent  cases." 

It  was  held  in  Wildes  Case  that  a  deviae  to  one  and  hia 
children  ahould  carry  an  estate  in  joint  tenancy,  when  the 
person  named  had  children  living  at  the  date  of  the  will ;  but 
that  when  no  snch  children  existed,  the  term  "children" 
should  be  construed  as  a  word  of  limitation,  and  as  equiva- 
lent to  issue  of  his  body,  thns  creating  an  estate-tail  general 
as  to  real  estate.  It  wogld  seem,  therefore,  that  according  to 
the  ressoning  of  Judge  Story  in  the  case  of  Sisson  v.  Seahury, 
cited  and  relied  upon  by  the  appellants,  and  the  resolution  in 
the  Wil^i  Case,  the  case  of  Carr  v.  £still,  supra,  was  not  well 
decided.  We  think  neither  of  the  cases  supports  the  first  pro- 
position insisted  upon  by  the  appellants. 

In  the  case  of  W^  v.  Bolmea,  supra,  a  conveyance,  made 
by  Henry  Crist  and  Rachel,  his  wife,  to  their  daaghter,  Sarah 
Thomas,  read  thns :  "  This  indenture,  made  and  entered  into 
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this  35th  day  of  Jalj,  1813,  between  Henry  Orist  and  Bachel 
Lib  wife,  of  Dnllitt  county  and  Commonwealth  of  Kentucky, 
of  the  one  part,  and  FraneiB  and  Sarah  Thomaa  of  the  eame 
place,  of  the  other  part,  witnesseth,  that  for  the  love  and  good- 
will for  tbem  and  their  children,  that  intending  to  convey  to 
Sarah  Thomas  a  certain  dower  in  lands,  for  the  entire  benefit  of 
her  and  hia  children,  do  hereby,  and  by  these  preeenta,  transfer, 
set  over,  and  convey  to  her  and  her  children  forever,  all  that 
certain  tract,"  etc.,  "containing,"  etc.,  "which  said  tract  of 
land,  with  all  and  singular  its  appurtenances  thereunto  belong- 
ing, we  do  hereby- transfer  and  convey  to  said  Sarah  Thomas 
and  her  children  forever,"  etc, 

Sarah  Thomas  had  four  children  alive  at  the  date  of  the 
deed,  and  four  were  bom  after  the  making  of  the  deed  and  be- 
fore the  death  of  her  husband.  The  court  held  that  Sarah 
took  a  llfo-eatate  in  the  land  conveyed,  and  that  all  her  chil- 
dren took  the  remainder  in  fee.  The  court  seem  to  lay  some 
stress  on  the  word  "  dower  "  as  used  in  the  conveyance.  Un- 
less the  decision  turned  upon  the  use  of  the  word  "  dower," 
the  case  is  in  direct  conflict  with  that  of  King  v.  Rea,,  5(i  Ind. 
1,  and  cannol  be  regarded  as  authority  in  this  State, 

In  the  casE  of  Hatfidd  v.  Sohler,  Hi  Mass.  48,  the  testa- 
trix, Mrs.  Coleman,  devised  to  her  daughter,  Mrs.  HatHeld,  to 
her  sole  and  separate  ui^e,  free  from  the  interference  of  her 
hnsband  or  any  other  person,  to  have  and  to  hold  the  same  to 
her  sole  and  separate  uae  as  aforesaid,  and  to  her  children  or 
child,  or  the  issue  of  any  deceased  child,  in  equal  proportions. 
Mrs.  Hat&old  tiad  two  cliildreu  at  the  date  of  the  will,  and  ' 
afterwards  by  a  second  husband  had  two  other  children.  Of 
this  devise  the  court  say :  "  It  is  not  to  Mrs.  Hatfield,  her  heirs 
and  assigns,  and  contains  no  words  extending  her  interest 
beyond  her  life.  There  are  no  terms  used  indicating  an  inten- 
tion to  give  her  the  power  of  disposal  during  her  life.  Tha 
devise  *  to  the  children  or  child  of  the  said  Loaisa  or  the  issue 
of  any  deceased  child  in  equal  proportions,'  is  inconsistent  with 
an  intention  to  give  Mrs.  Hatfield  a  fee  or  an  estate  in  tail. 
These  are  words  of  purchase,  and  are  of  no  effect  if  she  took 
an  estate  of  inheritance  with  the  power  of  disposal.     We  think 
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'  the  intentioD  of  the  testatrix  was  to  ^ve  Mrs.  Hatfield  an 
estate  for  life,  and  the  remainder  to  her  children."  The  court 
held  that  the  remainder  opened  to  let  in  children  bom  after 
the  death  of  the  testatrix. 

This  case  differs  from  that  before  os  in  several  respects. 
The  devise  gave  the  property  to  Hrs.  ELatfield  exclusively  for 
the  period  for  which  she  was  entitled  to  hold  it.  Its  terms 
did  not  create  in  her  anything  more  than  a  life-estate.  There 
was  a  clearly  expressed  parpose  to  give  an  estate  to  the  child 
or  children.  They  must  take  in  remainder  or  not  at  all.  The 
construction  adopted  was  the  only  one  by  which  the  iutention 
of  the  testator  could  be  maintained.  By  section  5  of  the  act 
oE  1843  (R.  S.  1843,  p.  48)),  wliich  was  in  force  at  the  time 
the  will  of  Renty  Stuck  was  made  and  at  his  death,  it  ia  pro- 
vided that  "  Every  devise  of  lands  shall  be  construed  to  con- 
vey all  the  estate  of  the  devisor  therein,  which  he  conld  law- 
fully devise,  unless  it  shall  manifestly  appear  by  the  will  that 
the  devisor  intended  to  convey  a  less  estate."  Had  the  ap- 
pellants been  in  existence  at  the  time  of  th£  testator's  death,  it 
would  hardly  be  pretended  that  they  and  their  mother  wonld 
not  have  taken  the  land  in  controversy  in  fee  as  tenants  in 
common  ;  and  in  this  it  differs  from  the  case  jnst  cited. 

The  case  of  Bannan  v.  Oabom,  i  Paige,  336,  is  also  cited 
and  relied  npon  by  the  appellants.  The  devise  in  the  will  of 
Alexander  Hannan  waa  as  follows :  "  I  give,  devise  and  be- 
queath unto  my  sister  Mary  Ann  Philipa,  wife  of  Thomas 
Philips,  of  the  city  of  New  York,  all  the  remainder  of  my 
estate,  both  real  and  personal :  To  have  and  to  hold  the  same 
to  her  and  her  children,  forever.  Bot  in  ease  ray  said  sister 
Mary  Ann  shall  die,  and  all  her  children  shall  die,  leaving  no 
children,  then  my  will  is,  that  this  part  of  my  estate  shall  then 
be  divided  among  my  brother  and  sisters ;  to  wit,  brother  John, 
and  sistera  Jolianna  Stone  and  Amelia  Manchester." 

It  was  expressly  provided  in  New  York  at  the  time,  by 
statute,  that  the  intent  of  the  party  shall  govern,  as  well  in 
the  construction  of  deeds  as  of  wills.  And,  in  view  of  this, 
the  Chancellor  in  this  caae  says  :  "  The  rule,  that  the  intention 
of  the  testator,  so  far  as  it  can  legally  be  carried  into  efiiact, 
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Bhoulft  govern  ic  all  devisea  of  real  estate,  has  always  been 
acted  upon  by  conrtfi  of  justice  ;  except  in  two  or  three  special 
cases,  where  technical  rales  of  law  have  been  permitted  to  de- 
feat such  intent.  The  revised  statntes  having  abolished  the 
mle  in  SheUey'a  Case,  which  formed  one  of  those  exceptions, 
and  having  also  restored  the  expressions,  'die  without  issue/ 
and  '  die  without  leaving  issne,'  to  their  natnral  and  obvious 
meaning,  courts  of  justice  are  now  left  free  to  give  such  con- 
struction to  the  langDage  of  a  testator  in  his  will,  as  to  carry 
into  eSect  his  intention."  The  court  further  says:  "By  the 
common  law,  a  devise  to  a  man  and  his  children  as  an  imme- 
diate gift  to  both,  was  held  to  be  a  devise  to  the  parent  and 
children  jointly,  or  to  give  an  estate  tail  to  the  father,  accord 
ing  to  circumstances.  If  there  were  children  in  existence  at 
the  time,  it  was  held  that  they  took  jointly  with  the  parent ; 
bat  if  there  were  none,  he  took  an  estate  tail  by  implication." 

The  chancellor  then  farther  states  that  if,  from  the  will,  it 
appeared  that  the  intention  of  the  testator  was,  that  the  chil- 
dren should  take  the  estate  only  by  "way  of  remainder  after  the 
death  of  the  parent,  then  the  children  who  were  in  existence  at 
the  death  of  the  testator,  as  well  as  after-bom  children,  took 
the  estate  as  purchasers,  after  the  termination  of  the  life-estate 
of  the  parent.  He  also  held  that  by  the  terms  of  the  devise  the 
intention  of  the  testator  was  to  give  Mary  Ann  Philips  a  life- 
estate  only,  and  that  her  children  took  the  remainder,  which 
vested  in  those  alive  at  the  death  o£  the  testator,  opening  to  let 
in  after-bom  children. 

We  think  this  case  cannot  be  held  to  support  the  propo- 
sitions relied  upon  by  the  appellants,  bat  that,  as  contended 
by  the  appellee,  it  is  opposed  to  them.  This  is  a  devise  to 
Angeline  Biggs  and  her  children  ;  it  does  not  appear  from  the 
language  of  the  devise  that  the  testator  intended  that  Angeline 
sbouIdTiave  only  a  life-estate,  and  that  her  childreu  should  take 
the  estate  by  way  of  remainder  n  fee  after  her  death.  There- 
fore, in  the  language  of  Chancellor  Walworth,  if  there  was  a 
child  alive  at  the  death  of  the  testator,  Angeline  and  such  child, 
by  the  common  law,  took  the  estate  jointly,  or,  under  oar 
statute,  as  tenants  in  common. 
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We  have  oarcfally  examined  the  other  cases  referred*to  hj 
the  appellants'  coanael  in  their  able  and  elaborate  brief,  bat  to 
discuss  and  examine  thein  here  wonld  extend  this  opinion  un- 
duly. In  view  of  the  decisions  of  oar  own  conrt,  we  do  not 
think  that  the  first  proposition  relied  upon  by  the  appellants  is 
the  law.  {Sioeloff  v.  liednan'a  Adm'r,  26  lod.  261 ;  McCray 
T.  Lipp,  85  Ind.  116;  Andrews  v.  Spurlin,  35  lod.  262; 
Gomales  v.  Barton,  46  Ind.  2^5 ;  King  v.  Sea,  56  Ind.  1.) 

We  admit  that,  as  contended  by  the  appellants,  the  inten- 
tion of  the  testator,  as  gathered  from  the  whole  will,  shonld, 
so  far  as  it  can  consistently  with  the  rules  of  law,  be  enforced, 
and  that  it  should  guide  courts  in  the  construction  of  the  will ; 
but,  as  will  bo  seen  by  an  examination  of  the  cases  referred 
to  by  the  appellants,  it  is  not  always  the  presnmed  or  actual 
intention  of  the  testatoi',  but,  as  contra-dietingaished  there- 
from, hia  legal  intention,  that  must  be  enforced.  The  appli- 
cation of  the  rule  in  ShuUei/s  Case  sometimes  unquestionably 
defeats  the  intention  and  actual  purposes  of  the  testator;  yet 
the  rule  has  been  bo  lont;  adhered  to  in  Indiana  that  it  must  be 
regarded  aa  the  law  liere  nntil  changed  by  the  legislature. 

The  devise  in  this  case  is  extremely  simple.  Its  language 
is:  "I  give  and  bequeath  to  my  daughter  Angeline  Biggs  and 
her  children  all  my  real  estate  in  the  county  of  Slieiby,  and 
State  of  Indiana."  Angeline  bad  one  child  living  at  the  time 
the  will  was  made.  She  did  not,  therefore,  according  to  WUd's 
Case,  take  an  estate  tail  by  implication. 

It  is  alleged  in  the  complaint  that  the  testator's  will  was 
probated  in  Kentncky  on  the  15th  day  of  November,  1S51, 
upon  information  of  the  testator's  death.  It  is  also  all^;ed 
.that  on  the  20th  day  of  November,  1851,  five  days  after  the 
will  was  probated,  another  child  was  bom  to  Angeline,  which 
died  three  days  afterwards ;  the  first  child  died  December  4th, 
1850,  nearly  a  year  before  the  second  was  bom. 

Upon  these  facts  we  think  it  fair  to  infer  that  the  testator 
died  after  the  quickening  of  the  second  child,  and  at  a  time 
when  it  was  legally  capable  of  taking  the  estate  jointly,  or  as 
a  tenant  in  common,  with  its  mother  Angeline;  that  conse- 
quently, upon  the  testator's  death,  by  the  plain  terms  of  the 
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deviae,  the  land  in  controTeraj  rested  in  the  devisee  Angeline 
and  the  child  with  which  she  was  then  pregnant  as  tenants  in 
commou.  {Ilaitnan  v.  Oabom,  supra;  Shotta  v.  Poe,  47  Md. 
613 ;  Viner  v.  Francis,  2  Cox,  190  ;  Benson  v.  Wright,  4  Md. 
Ch.  Dae.  278.) 

Th6  appellaats  insist  that,  if  this  should  be  conceded,  the 
estate  so  vested  in  Angeline  and  her  child  as  that  it  opened  to 
let  in  after-born  children ;  that  tlie  testator  knowing  at  the 
time  that  he  made  the  will  that  Angeline  had  then  bat  one 
child,  he  used  the  word  "  children  "  to  indicate  his  pnrpose  to 
provide  for  all  the  children  which  she  might  have;  that  the 
use  of  the  word  "children  "  is  inconsistent  with  the  intention 
on  the  part  of  the  testator  to  limit  his  bounty  to  the  mother 
and  child  then  living,  or  to  such  children  as  miglit  exist  at  the 
time  of  his  death.  But  to  this  it  may  be  replied  that  the  word 
"  children  "  is  nsed  in  a  general  sense,  applying  as  well  to  such 
child  or  to  such  children  as  might  be  living  at  his  de^tfa,  as  to 
such  and  sabseqaently  bom  children.  We  have  not  been  able 
to  find  a  case  like  this  in  which  it  has  been  held  that  the  estnte 
opened  to  let  in  after-born  children. 

It  is  said  in  2  Jarman  on  Wills,  702,  that  "  An  immediate 
fpft  to  children  {i.e.,  a  gift  to  take  effect  in  possession  immedi- 
ately on  the  testator's  decease)  *  *  comprehends  the  chil- 
dren living  at  the  testator's  deatli  (if  any),  and  those  only. 
Where  a  particular  estate  or  interest  is  carved  out,  with  a  gift 
over  to  the  children  of  the  person  taking  that  interest,  or  the 
children  of  any  other  person,  such  gift  will  embrace  not  only 
the  objects  living  at  the  death  of  the  testator,  but  all  who  may 
snbfieqnently  come  into  existence  before  the  period  of  distriba* 
tion."  He  further  says:  "  In  eases  falling  within  this  rale,  the 
children,  if  any,  living  at  the  death  of  the  testator,  take  an  im- 
mediately vested  interest  in  their  shares,  subject  to  the  diminu- 
tion of  those  shares  *  *  as  the  number  of  objects  is  augmented 
by  future  births,  dnring  the  life  of  the  tenant  for  life." 

It  is  obvious  that  the  devise  under  cousideiation  falls  within 

the  first,  and  not  within  the  second,  proposition  laid  down  by 

Jarman.     It  falls  within  the  first,  because  the  gift  takes  eSeot 

immediately  npon  the  death  of  the  testator.    It  does  not  fall 

Toi-  m.— 1» 
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Within  the  second,  because  there  is  no  particnlar  estate  carved 
ont  of  the  thing  deviGed,  nor  is  there  anj  gift  over  to  the  ehil* 
dren.  Jn  complete  agreement  with  Jarman  is  the  ease  of 
Jones'  Ajfpealfrom  I'rc^ate.  48  Conn.  60 ;  Hannan  t.  Osbom, 
supra. 

In  the  case  of  Shotts  v.  /'oc.  47  Md.  613;  28  Am.  K.  485, 
the  testator,  Lewis  Shotts,  by  his  will  devised  all  his  property 
to  his  son,  John  Lewis  Shotts.  Afterwards  the  testator  ex- 
ecdted  a  declaration  of  trust,  Betting  forth  that,  in  conmdera- 
tion  of  the  natural  love  and  affection  which  he  bore  for  the 
children  of  his  said  son,  he  did  thereby  appoint  the  said  John 
Lewis  Shotts  trustee  "  for  the  following  property  for  their  nse, 
and  nntil  they  arrived  to  the  age  of  eighteen  years  :  $1,600  in 
Baltimore  City  Stock,  and  one  note  of  Christian  Weisample 
for  $5,000,  to  take  effect  at  my  death ;  and  when  each  child 
arrives  at  age,  the  said  property  to  go  to  my  sod,  John  Lewis 
Shotts." 

The  testator  died  in  1857,  and  the  will  and  declaration  of 
trust  were  admitted  to  probate  as  testamentary  papers.  John 
Lewis  Shotts  had,  at  the  date  of  the  trast  and  at  the  death  of 
the  testator,  only  two  chitdreD.  He  .renounced  the  executor- 
ship of  the  will,  and  Foe  was  appointed  adminiatrator  with 
the  will  annexed,  who  filed  a  bill  in  equity,  sn^esting  doubts 
as  to  the  construction  of  the  will. 

After  diepoeing  of  some  preliminary  questiona,  the  court 
says :  "  The  only  other  question  is,  whether  the  term  *  chil- 
dren,' used  in  the  declaration  of  trust,  iucludea  children  o£  the 
son,  John  Lewis  Shotts,  that  may  be  bom  after  the  death  of  the  , 
testator?  And  upon  this  qnestion  there  can  be  no  donbt  what- 
ever. If  there  may  be  any  question  that  may  be  r^arded  aa 
incontrovertibly  settled,  in  the  construction  of  wills  or  testa- 
mentary papers,  it  is,  that  an  immediate  gift  to  children,  «im- 
pliciter,  without  additional  description,  means  a  gift  to  the 
cliildren  in  existence  at  the  deatli  of  the  testator ;  provided 
there  he  children  then  in  existence  to  take.  In  Powell  on 
Devisee,  vol.  2,  p.  302,  the  rule,  as  deduced  from  all  the  cases, 
is  stated  thus  ;  '  That  an  immediate  gift  to  children  (i.  e.,  im- 
mediate io  point  of  enjoyment),  whether  of  a  person  living  or 
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d«ad ;  and  whether  it  be  to  the  children  simplj,  or  to  all  the 
children ;  aad  whether  there  be  a  gift  over  or  not,  compre- 
hendB  the  children  living  at  the  teatatoj'a  death  (if  any),  (md 
thoae  <ndy;  notwithatanding  Bome  of  the  early  cases,  which 
mate  the  time  of  the  making  the  will  the  period  of  ascertain- 
ing the  objectB.'  To  the  same  effect  is  the  rale  as  stated  by 
Redfield  on  Wills,  pt.  2,  p.  330  j  *  *  and  the  decided  cases 
folly  support  the  propositions  thus  laid  down  by  the  text- 
writers."     See  the  many  cases  cited  by  the  coart. 

We  have  examined  with  care  the  cases  referred  to  by  the 
appellants.  -  Wo  are  aware  that  the  case  of  Coureey  v.  Davia, 
16  Pa.  St,  S5,  seems  to  support  the  position  of  the  appellants, 
bat  in  BO  far  as  it  does  this  it  is  opposed  to  unr  own  decisions. 
So,  too,  the  case  in  3  B.  Mon.  is  apparently  in  their  favor, 
bnt,  as  before  shown,  the  case  is  opposed  to  the  decisions  of 
this  coort  So,  too,  the  case  of  Jaekaon  v.  Coggint,  29  Qa. 
403,  seems  to  snstain  the  second  proposition  relied  npon  by  the 
appellants ;  while  the  case  of  Goss  v.  Eberhart,  29  Ga.  545, 
supports  the  first.  Bat  we  think  the  clear  weight  of  authority 
is  the  other  way. 

The  following  cases,  among  others,  referred  to  by  the  ap- 
pellee's connsel,  support  the  conclusions  which  we  have 
reached  ;  Goodwin  v,  Goodwin,  48  Ind.  584 ;  Glaat  v.  Glkxa, 
7t  Ind.  393 ;  Jenkins  v.  Freyer,  4  Paige,  47 ;  Gtoa^s  Estati, 
10  Pa.  St.  360 ;  WoTceater  v.  Worceater,  101  Mass.  128 ;  Camp- 
hell  T.  Rawdon,  18  N.  Y.  412 ;  Uaniury  v.  DootitOe,  38  IH. 
202;  S(Bintony.Zegare.,2T&aGoTA\  Ch.(S.  C.)404;  Nimmov. 
Stewart,  21  Ala.  682 ;  Lorillard  v.  Coater,  5  Paige,  172 ;  King 
V.  Rea,  5i!  Ind.  1  j  3  Wnshburn's  Real  Prop.,  3d  ed.,  side  p.  685. 

Id  Handbury  v.  Doolittle,  s'lprttyit  was  held  that  if  no  estate 
intervenes  between  the  death  of  the  testator  and  the  vesting 
of  the  estate  in  children  as  a  class,  the  estate  goes  to  the  chil- 
dren in  being  at  the  death  of  the  testator. 

In  the  case  of  Nimmo  v.  Stewart,  aupra,  it  was  held  that  if 
a  devise  be  to  one  and  his  children,  and  he  has  children  at  the 
date  of  the  will  and  at  the  death  of  the  testator,  the  parent  and 
children  living  at  the  death  of  the  testator  take  jointly  nnder 
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the  wilt  To  the  same  effect  is  tlie  case  of  SmtiA  t,  Ashurst, 
84  Ala.  208. 

This  coBe  has  been  argued  elaborately  and  with  moch  abil- 
ity on  both  Bides.  We  have  endeavored  to  consider  the  case 
with  the  care  which  its  importance  seemed  to  reqnire,  and  have 
concluded : 

^irsi.  That  the  deviBO  cannot  be  construed  as  giving  to 
Angcline  Biggs  a  life-eetate  in  the  land  described  in  the  com- 
plaint, and  the  remainder  in  fee  to  her  children. 

Second.  That,  npon  the  facts  stated  in  the  compl«nt,  the 
fair  inference  is  that  the  testator,  Henry  Stock,  died  while  the 
second  child  of  Angelioe  Biggs  was  in  ventre  ta  mere,  and 
that,  upon  the  testator's  death,  Aogeline  and  said  second  child 
took,  under  said  will,  as  tenants  in  common,  the  land  in  dis- 
pute, but  that  the  estate  thus  vested  in  them  did  not  open  to 
let  in  aftcr-bom  children. 

Third.  That,  upon  the  death  of  said  second  child,  its  inter- 
est passed  to  its  parents,  and  that  their  sabseqaent  grantees 
took  the  whole  title  to  said  land  ;  that  there  is  no  error  in  the 
record,  and  that  the  judgment  below  shoald  be  affirmed. 


PoTTBE  «8.  Baldwin. 

[183  UBBsachnsetU,  427.] 
Ukddb  IKFLDENOE. — TeSTATOB^S  DECLASATIOBS. 

Upon  «n  Uma  of  undas  Inflnenoe  by  a  beneficUrj  Dot  related  to  testator,  state- 
nwDt*  mads  bj  the  tsetatar  to  hU  bod  eight  jears  hehin  thg  date  of  his  will, 
that  he  could  not  Tctiit  ths  infiuenca  of  >Dch  beoeQcIary,  are  properly  recelTed 
in  coDoectioa  with  dmilar  expreariona  of  feeling  op  to  the  date  of  Ibe  wQL 

Bo  lUtewtnti  by  deceaa«d,  the  night  before  hie  death,  that  ha  wanted  to  see  Ua 
■on,  and  that  "  he  did  not  know  but  be  had  been  deceiTed,"  are  admtaaiUa. 

Appxal  by  the  only  son  and  heir  at  law  of  John  Baldwin, 
deceased,  from  a  decree  of  the  Probate  Court  allowing  sach 
decedent's  will. 
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The  only  iesne  submitted  to  the  jnry  was  wLether  the  wfll 
waa  obtained  by  the  undue  influence  of  Mrs.  Francelia  S.  Lane. 
The  will  was  dated  January  30th,  1880,  and  bequeathed  testa- 
tor's entire  estate  to  Mrs.  Lane.  Testator  died  February  17, 
1880. 

The  judge  admitted,  aj^ainst  appellee's  objections,  for  the 
parpose  of  showing  testator^s  feelings  towards  Lane  and  bis 
son,  evidence  of  conversationB  in  1872,  between  testator  and  his 
son  in  which  testator  said  lie  was  eo  nnder  Lane's  itiflnenco  that 
he  conid  not  resist  her  when  in  her  presence,  which  was  fol- 
lowed by  evidence  of  similar  expressions  from  time  to  time  np 
to  the  date  of  the  will ;  and  evidence  of  a  conversation  be- 
tween testator  and  one  O'Neil,  the  night  before  his  death,  in 
which  he  said  he  wished  to  see  his  son,  and  did  not  know  bat 
he  had  been  deceived. 

These  conversations  were  used  by  the  connsel  for  the  appel- 
lant, in  his  argument  to  the  jury,  as  showing  nndue  influence 
and  deception  by  Lane. 

J).  W.  Bond,  for  the  appellee. 

O.  Wella  (^.  A.  Leonard  with  him),  for  the  appellant. 

Devenb,  J.  The  evidence  of  conversations  between  the 
testator  and  his  son  and  son's  wife  in  1872,  n-herein  he  said 
that  he  was  so  under  the  influence  of  Fraucelia  S.  Lane  that  be 
conld  not  resist  her  when  he  was  in  her  presence,  in  connection 
with  similar  expressions  of  feeling  np  to  the  date  of  the  will, 
was  properly  admitted  for  the  parpose  of  showing  the  state  of 
the  testator's  feeling  towards  her,  {Skailer  v,  BumaUad,  99 
Mass.  112;  ZeioisY.  Mason^  109  Mass.  160.)  They  strongly 
resemble  those  received  iu  May  v.  BradUe,  127  Mass.  414, 
where  the  question  was  whether  a  testator  was  induced  by  un- 
due influence  to  revoke  a  will,  to  the  eflect  that  a  certain  per- 
son (through  wliose  influence  it  was  contended  that  the  will 
was  revoked)  told  him  to  erase  his  name,  and  that  he  felt  that 
he  had  to  do  as  this  person  said. 

Upon  similar  grounds,  the  evidence  of  a  conversation  the 
night  before  he  died,  in  which  he  stated  that  he  wished  "  to  sea 
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his  Bon  Joseph,  and  that  he  did  not  know  but  that  he  had  been 
deceived."  was  admissible  to  shov  hia  state  of  feeling  towards 
his  son  and  Francelia  S.  Lane.  The  wbh  to  see  his  bod  might 
well  be  considered  as  showing  a  kindly  feeling  toward  him. 
(Lewis  V.  Mason,  itbi  supra.)  While  the  declaration  did  Dot 
state  by  whom  he  felt  that  he  might  have  been  deceived,  yet, 
when  taken  in  connection  with  the  evidence  appearing  in  the 
case  ia  regard  to  Mrs.  Lane,  it  might  have  been  found  by  the 
jary  to  refer  to  her  and  to  exhibit  his  then  state  of  feeling 
towards  lier. 

In  proving  the  existence  of  that  undue  influence  over  a  tes- 
tator, by  which  his  will  may  be  avoided,  two  things  are  uecee- 
sarily  to  be  shown,  the  extraneous  words,  acts  or  circumstancea 
by  which  it  has  been  exerted,  and  the  effect  thereby  produced 
apoQ  the  mind  of  the  testator,  the  former  of  which  cannot,  the 
latter  of  which  may,.be  shown  by  his  declarations.  The  differ- 
ence is  certainly  obvious  between  receiving  the  declarations  of 
a  tectator  to  prove  an  external  fact,  such  as  duress,  fraud  or  im- 
portunate solicitation,  and  as  evidence  merely  of  his  mental 
condition.  In  the  one  case,  it  is  hearsay  evidence,  aud  open  to 
all  the  objections  applicable  to  that  species  of  evidence,  while 
in  the  other  it  is  appropriate,  and  directly  bears  upon  the  issue 
to  be  tried.     (  Waterman  v.  Whitney,  1  Keman,  157, 165.) 

For  the  pu^ose  for  which  it  was  admitted,  the  evidence 
was  therefore  competent.  It  is  not  to  be  inferred  that  it  was 
applied  by  the  jury  to  any  other  purpose.  If  these  converea- 
tious  were  used  at  the  trial  by  the  connsel  for  the  appellant  in 
Ms  argument  for  the  purpose  of  showing  undue  influence  and 
deception  by  Francelia  S.  Lane,  sncih  use  was  certainly  im- 
proper. But  the  counsel  for  the  appellee  asked  no  instructionB 
as  to  the  use  aud  cf^eat  of  this  evidence,  nor  did  he,  so  far  as 
the  bill  of  exceptions  shows,  call  the  attention  of  the*preBiding 
judge  to  the  matter.  He  cannot  now  object  that  it  was  not  lim- 
ited by  the  presiding  judge  in  his  instructions  to  the  only  par- 
pose  for  which  it  was  competent.  If  evidence  be  admissible 
for  any  purpose,  its  admission  cannot  be  made  a  ground  of  ex- 
ception, unices  it  be  shown  that  the  judge  refused  to  limit  it  to 
that  purpose,  and  permitted  it  to  be  used  for  a  purpose  for 
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whicli  it  WAS  not  competent,  against  the  objection  of  the  ex- 
cepting party.  {Hmoe  t.  Ray,  114  Mass.  88;  Packer  v. 
Lockman,  115  Mass.  72.)  As  the  evidence  had  been  admitted 
for  a  parpoae  we  deem  to  have  been  eompetcnt,  and  as  no  in- 
etrnction  was  reqoested  or  given  limiting  Ma  effect  to  that  par- 
pose,  we  cannot  infer  otherwise  than  that  both  the  coansel  for 
the  appellee  and  presidiag  judge  deemed  that  the  purpose  of 
its  admission  had  been  stated  with  sufficient  clearness  at  the 
time  it  was  received,  and  that,  notwithstanding  the  argnment  . 
of  the  counsel  for  the  appellant,  there  was  no  danger  that  the 
jury  would  ba  misled  in  its  application.  Had  the  conneel  for 
the  appellee  thought  differently,  he  certainly,  should  have 
called  the  attention  of  the  presiding  judge  to  the  matter.  Not 
having  done  so,  he  has  now  no  just  ground  of  complaint. 
Exceptions  overruled. 


Se«  Camtla's  Appeal,  1  Am.  Prob.  R.  1 ;  Hoone;  i 
Hilton  r.  Hunter.  Id.  eSl ;  Dje  v.  Toung,  2  Id.  816. 


MiLLBB   08.  MiLLBR. 

[91  Kbw  York,  SIS.] 

IxTHB&rrAirOB  by  ILLBOrriHJlTE  CHILD   LEarrOCATBD   BT   FABKNTS' 
HABUIAOE. 

Whrr*  ka  Ulagttimite  child  hM  been  legitiaikted  by  the  anbieqaeiit  mirriRgs  it 
Ua  parents  MCordlnK  to  the  laws  of  the  State  where  tba  oiBrriafte  takei  plaoe, 
and  tlio  parante  are  domlelted,  mob  l^limao;  foUowa  the  child  everf  whera 
M»d  Mtltlet  blm  to  the  right  to  Inherit. 

Apfea£  from  a  jitdgment  of  the  general  term  of  the  bq- 
preme  court  in  the  third  judicial  department,  affirming  a  judg- 
ment in  defendant's  fafor  entered  upon  the  report  of  a  referee. 

Action  of  ejectment. 

Jtodert  Stephens,  for  appellant. 
tlohn  A.  Reyndda,  for  respondents. 
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MiLLEB,  J.  B;  tlie  statate  of  this  State  the  real  estate  of 
an  intestate  passea  in  the  first  instance  to  his  lineal  descendaotfl. 
(1  R.  S.  751,  §§  1  and  2.)  It  is  also  provided  that  "children 
and  relatives  who  are  illegitimate  shall  not  be  entitled  to 
inherit."  (1  R.  S.  764,  g  19.)  The  plaintiff  is  a  child  of  the 
deceased  under  whom  he  claims  and  one  of  his  lineal  descend- 
ants. He  was  bom  in  the  kingdom  of  Wnrtembnrg  in  the 
year  1845,  before  the  marriage  of  his  parents,  and  the  question 
to  be  determined  is  whether  he  was  legitimate  at  the  time  of 
the  death  of  his  father.  At  the  time  of  his  birth  his  father 
and  mother  were  domiciled  and  resided  at  Wurtembarg.  A 
statate  foand  in  the  Laws  of  1610  of  that  kingdom,  at  title  17, 
§  4,  is  ae  follows :  "  Whatever  is  decreed  in  the  fort^ing  title 
regarding  the  inlieritance  of  children  bora  in  lawful  wedlock 
shall  be  applicable  also  to  snch  children  as  are  begotten  of 
two  persons  unmarried  (bnt  not  too  eloeely  related  for  their 
betrothal  or  lawfnl  conjugal  cohabitation)  and  who  first  became 
legitimate  by  a  subsequent  marriage  of  their  parents,  shall  be 
held  equal  to  thtwe  children  who  are  bom  in  lawful  wedlock 
as  regards  the  right  of  inheritance  from  its  parents,  brothers 
and  sisters  and  other  relatives  as  io  all  other  respects."  Any 
subsequent  marriage  of  the  parents  of  the  plaintiff  would, 
therefore,  render  bim  Intimate  at  the  place  of  his  birth  and 
the  domicile  of  himself  and  parents— Wnrtemburgi  and  if  the 
father  had  resided  at  Wnrtembnrg  *at  the  time  of  his  decease, 
plaintiff  would  have  been  one  of  his  lawfnl  descendants,  the 
same  as  though  he  had  been  bora  in  wedlock. 

The  plaintiff  with  his  parents  subsequently  removed  to  the 
( State  of  Pennsylvania,  and  his  father  became  a  citizen  of  the 
United  States  by  naturalization,  aud  while  domiciled  there  and 
in  the  year  1S53  his  parents  were  lawfully  married.  In  1862 
the  family  removed  to  this  State,  where  they  lived  until  the 
death  of  the  father  in  1876.  The  real  estate  in  question  was 
purchased  by  plaintiff's  father  after  his  removal  to  this  State, 
and  he  owned  the  same  in  fee  at  the  time  of  his  death. 

We  think  that  by  the  law  of  the  domicile  of  the  plaintiff's 
birth,  Wurtemburg,  and  by  the  subsequent  marriage  of  his 
parents,  the  pluntiff  was  legitimated  in  the  State  of  Fennsyl- 


3vGooglc 


UILLBR  T.  UILLES.  397 

rania.  Be  tbat  as  it  maj,  however,  in  the  year  1867  a  Isw 
was  pasaed  bj  the  l^islature  of  the  State  of  Pennsylvania 
which  declared  that :  "  In  any  and  every  case  where  the  father 
and  mother  of  an  illegitimate  child  or  children  shall  enter  into 
the  boude  of  holy  wedlock  and  cohabit,  such  child  or  children 
shall  thereby  become  legitimated  and  enjoy  alt  the  rights  and 
privil^ee  as  if  they  had  been  born  dnring  the  wedlock  of  their 
])arentB."  (See  Brightley'a  Pardon's  Digest  [ed.  1873],  1004, 
§  9.)  The  above  act  was  followed  by  an  act  passed  in  1858, 
by  which  the  provision  cited  was  made  applicable  to  all 
cases  arising  prior  to  1857,  uuless  some  interest  had  become 
vested.  As  the  real  estate  which  is  the  subject  of  this  con- 
troversy had  not  been  acquired  priur  to  the  acts  referred  to,  no 
vested  interest  existed  which  conflicted  with  the  acts  cited. 
It  is  very  evident  that  the  plaintiff  after  the  passage  of 
the  above  laws  was  a  legitimate  child  and  entitled  to  all  the 
rights  and  privileges  of  a  lineal  descendant  of  his  parents.  Jf 
his  father  had  died  in  the  State  of  Pennsylvania  seized  of  real 
estate  it  cannot  be  questioned  that  any  donbt  woald  arise  in 
regard  to  his  claim  thereto.  He  was  invested  with  all  the 
rights  of  a  citizen  entitled  to  inherit  sncli  portion  of  bis  father's 
estate  as  the  law  allowed  to  legitimate  children.  Occupying 
this  position  can  it  be  said  that  the  plaintiff  lost  snch  right 
because  his  father  mo^ed  ont  of  the  State  of  P^nsylvania  and 
located  in  the  State  of  New  York  I  Conld  he  be  legitimate  in 
one  State  and  illegitimate  in  another)  Sncli  a  rule  wonld 
render  the  right  of  inheritance,  sanctioned  by  the  law  of  the 
State  where  he  resided,  one  of  great  uncertainty  and  flaotoa- 
tion,  and  in  many  cases  it  woald  operate  so  as  to  produce  great 
injnatice.  While  the  power  of  the  legislature  is  paramount 
onleas  restricted  by  constitutional  authority,  it  should  not  be 
opheld  where  its  effect  may  be  to  produce  great  wrongs,  unless 
imperatively  demanded.  Any  other  rule  wonld  leave  tlie 
plaintiS",  whose  status  was  fixed  by  the  laws  of  Pennsylvania, 
subject  to  the  change  of  statutes  in  any  State  where  he  might 
have  occasion  to  reside,  whose  laws  differed  from  the  former 
State.  Assuming  that  the  plaintiff  by  the  laws  of  tlie  State  of 
Pennsylvania  was  legitimate,  the  question  arises  whether  that 
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legitiniftcj  waa  earried  with  him  when  hie  f&ther  ftod  family  re- 
moved to  the  State  of  Mew  York.  If  the  plaintiff  labored  ns- 
der  any  disability  in  the  State  of  New  York  it  arose  by  reason 
of  the  provisions  of  law  contained  in  the  statutes  of  that  State 
already  cited.    (1  R.  S.  754,  g  19.) 

The  law-making  power  can  declare  a  child  bom  to  be  l^iti- 
mate  or  illegitimate,  and  it  in  only  that  power  which  fixea  and 
determines  the  stataa  of  children  bom.  If  bom  before  mar- 
riage the  legislature  can  remove  the  disability  of  its  illegitimacy, 
and  by  its  transcendent  power  can  legitimatize,  and  make  capa- 
ble of  inheriting,  the  illegitimate  child.  (Blackstone,  4  Inat.  36.) 
If  this  bad  been  done  by  an  act  of  the  lef^lature  of  the  State 
of  ^yew  York,  no  question  conld  arise  as  to  the  le^timacy  of 
the  plaintiff  or  his  right  to  inherit.  The  statutes  of  this  State, 
to  which  we  have  referred,  do  not  contain  the  words  "  bom  oat 
of  wedlock,"  or  the  word  "bastard."  The  English  statute  of 
Merton,  ao-cnlled  (20  Hen.  Ill,  eh.  9),  not  only  required  that  a 
child,  in  order  to  inherit,  should  be  legitimate,  bat  also  that 
he  should  be  born  in  lawful  wedlock  as  well.  This  consti- 
tates  a  marked  difference  between  that  statute  and  the  statute 
of  this  State,  cited  supra.  Intimacy,  which  was  conferred 
upon  the  plaintiff  by  the  laws  of  Pennsylvania,  to  which  refer- 
ence has  been  had,  constitnted  a  portion  of  bis  rights,  and 
accompanied  h^n  wherever  he  might  reside.  Being  legitimate 
in  the  State  of  Pennsylvania,  he  coutinaed  so  in  every  State 
and  in  every  coantrj  where  he  chose  to  establish  his  residence. 
The  rule  seems  to  be  well  settled  that  the  law  of  the  domicile 
of  origin  governs  the  state  and  condition  of  a  person  in  what- 
ever country  he  may  remove  to.  The  status  of  legitimacy 
which  arises  under  the  law  of  one  nation  is  recognized  by  other 
nations  according  to  the  authorities.  Story  lays  down  the  rule 
in  his  Conflict  of  Laws  (§  93),  that  "  foreign  jurists  generally 
maintain  that  the  question  of  legitimacy  or  illegitimacy  is  to  be 
decided  exclnsively  by  the  law  of  the  domicile  of  origin."  He 
also  says,  at  section  93b  :  "  It  seems  admitted  by  foreign  jorista, 
that  as  the  validity  of  the  marriage  piust  depend  upon  the  law 
of  the  country  where  it  ta  celebrated,  the  statns  or  condition  of 
their  offspring,  as  to  legitimacy  or  illegitimacy,  ought  to  depend 
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on  the  same  laT,  so  t'.iftt  if  hy  the  law  of  the  ]>1ace  of  the  mar- 
riage the  offspring,  although  bom  before  marriage,  would  be 
legitimate,  they  onght  to  be  deemed  legitimate  in  every  other 
conntry  for  all  purposes  whatever,  indnding  heirship  of  immov- 
able property."  Wheaton,  in  liis  Law  of  Nations,  at  page  172, 
says:  "Legitimacy  or  illegitimacy  are  among  nniverBal  per- 
sonal qnalifications,  and  the  laws  of  the  State  affecting  all  these 
personal  qualities  of  its  snbjects  travel  with  them  wherever  they 
go  and  attach  to  them  in  whatever  conntry  they  may  be  resi- 
dent." The  general  current  of  authority  favors  the  doctrine 
that  where  ao  illegitimate  child  baa'  been  legitimated  by  the 
snbsequent  marriage  of  its  parents  according  to  the  laws  of  the 
State  or  country  where  the  marriage  takes  place  and  the  parents 
are  domiciled,  sach  legitimacy  follows  the  child  wherever  it  may 
go.  This  rule  is,  as  we  have  seen,  fnlly  sustained  by  the  an 
thorities  to  which  wo  have  referred.  The  learned  Judge  Story, 
in  bis  "  Conflict  of  Laws,"  devotes  nearly  the  entire  fonrth 
chapter,  and  no  inconsiderable  portion  of  the  work,  to  the  con- 
Bideration  of  the  question  involved  in  the  case  at  bar,  and  he 
asserts  the  rule,  that  if  a  person  is  legitimated  in  a  conntry 
where  domiciled,  he  is  legitimate  everywhere  and  entitled  to 
all  the  rights  flowing  from  that  status,  including  the  right  to 
inherit.  He  arrives  at  this  conclusion  after  an  examination 
and  exhaustive  discussion  of  the  subject  and  after  a  comparison 
of  the  views  of  different  writers  upon  civil  law,  quoting  exteu- 
eivflly  from  the  same. 

In  support  of  the  same  general  doctrine  which  has  been  dis- 
cussed, are  the  following  authorities  :  Smith  v.  Kelly's  Heirt, 
23  Miss.  170 ;  Scott  v.  Key,  It  La.  Ann.  232 ;  Rosa  v.  Roat, 
129  Mass.  243;  In  re  GoodTnan's  Trusty  Law  Beports,  17 
Chancery  Div.  266 ;  Van  Voorhia  v.  Briutnall,  86  N.  Y.  18 ; 
40  Am.  Rep.  505. 

The  decision  of  this  court  might  well  rest  upon  the  princi- 
ple asserted  in  the  authorities  already  cited  without  regard  to 
the  cases  which  are  claimed  to  hold  a  contrary  rule.  Jt  is 
enough  to  say  that  the  right  of  inheritance  under  circumstances 
like  these  here  presented  rests  upon  a  principle  which  is 
founded  upon  a  rule  of  ancient  origin,  reasonable  in  itself  and 
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in  accordance  with  the  well  being  of  society  and  a  dae  regard 
to  the  right  of  pereooa,  and  tliat  it  is  fully  soBtained  by  the 
weight  of  authority.  The  celebrated  caae  of  BirttckistU  v. 
YardUl,  reported  in  11  Eng.  C.  L.  266,  also  in  2  Clark  &  Fin. 
6S1,  and  7  Id.  895,  and  9  Bligh,  T,  involved  a  question  of  simi- 
lar character  to  that  presented  in  the  case  at  bar,  and  ia  specially 
relied  npoD  by  the  reepoDdent's  counsel.  It  was  there  held  that 
a  eliild  bora  in  Scotland,  of  unmarried  parents  domiciled  in 
that  conntry,  and  who  afterwards  intermarried  there,  is  not  by 
such  marriage  rendered  capable  of  inheriting  lands  in  England. 
By  the  Scottish  law  the  marriage  legitimated  the  child.  It  was 
laid  down  by  the  chief  baron  on  behalf  of  the  court  that  the 
comity  existing  between  nations  is  conclusive  to  give  the 
claimant  the  character  of  the  eldest  legitimate  son  of  his  father 
and  to  give  him  all  the  rights  wliich  are  necessarily  consequent 
npon  that  character.  Thus  snstflining  the  general  doctrine  that 
by  the  comity  between  different  nations  the  laws  of  one  should 
be  recognized  by  the  other  in  reference  to  rendering  children 
of  parents  born  out  of  wedlock  legitimate,  bnt  it  further  held 
that  the  eon  could  not  inherit  in  Eogland,  for  the  reason  that 
although  be  was  legitimate  he  was  not  bom  in  wedlock.  The 
distinction  between  being  legitimate  and  being  born  in  wed- 
lock would  seem  to  be  a  narrow  one,  and  it  is  difficult  to  see 
how  it  can  be  urged  that  a  person  can  be  made  legitimate  al- 
though bom  a  bastard,  and  yet  for  the  purpose  of  inheriting 
real  estate  be  illegitimate  because  not  bom  in  wedlock.  The 
particular  phraseology  of  the  statute  of  Merton,  so  called,  had 
much  to  do  with  this  limited  and  narrow  construction,  and  it  is 
but  fair  to  assume  that  if  the  term  *'  born  in  wedlock  "  had 
been  excluded  the  right  of  inheritance  would  have  been  main- 
tained. It  was  said  in  that  case  by  Bayley,  J.,  that  "  the  right 
to  inherit  lands  depends  npon  the  quality  of  the  land  and  not 
lipou  any  personal  statutes."  It  would  thus  seem  that  the 
case  was  decided  upon  the  peculiar  laws  governing  real  estate 
in  England  and  especially  upon  the  statute  of  Merton.  It  was 
twice  argued  in  the  House  of  Lords  (2  Clark  &  Fin.  oSl ;  7  Id. 
895)  and  eventually  decided  upon  the  sole  ground  that  although 
a  child  bora  in  Scotland  before  the  marriage  of  his  parents 
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wonld  become  legitimate  hy  the  Babseqnent  marriage  of  said 
parents,  yet  he  could  not  inherit  in  England,  for  tbe  reason 
that  the  English  atatate  does  not  only  require  that,  the  child  be 
legitimate,  bat  that  he  must  also  he  burn  in  wedlock.  Tliis  dis- 
tinction was  strongly  criticised  by  Lord  Brougiiam,  one  of  the 
ablest  of  English  jurists,  and  one  of  the  jndgcs  in  that  case 
when  last  heard.  He  sajs:  "  If  what  is  laid  down  in  this  case 
be  law  the  bounds  of  that  law  are  very  narrow  ;  if.it  is  the  law 
anywhere  it  prevails  aasnredly  onl]/  as  the  law  within  the  bonnds 
of  Westminster  Hall.  I  know,  wherever  I  go  in  Europe,  it  is 
boldly  denied  to  be  the  law.  I  know  tlie  opinion  of  Dr.  Story 
and  another  American  jurist  is  against  us,  and  I  do  not  think  I 
could  overstate  the  degree  in  which  all  these  jarists  dissent 
from  the  judgment  in  this  case,"  (See  7  Clark  &  Fin.  915.) 
Wharton  in  his  Conflict  of  Laws  (§  241),  says,  in  regard  to  this 
case :  "  The  opinion  was  based  on  the  special  groand  that  the 
English  law  as  to  the  descent  of  honors  and  real  property  was 
of  a  positive  and  distinctive  character,  and  could  not  be  in- 
vaded by  the  prescription  of  a  foreign  jurispmdente."  Parsons, 
in  his  work  on  Contracts,  in  commenting  on  this  case,  says: 
"  We  think  snch  a  marriage  in  Scotland,  supposing  parents  and 
child  afterward  come  to  America  and  be  naturalized  here, 
would  be  held  here  to  make  the  child  an  heir  as  well  as  give 
him  alt  other  rights  of  legitimacy." 

The  case  of  Smith  v.  Derr'e  Adm'ra  (34  Penn.  St.  126) 
arose  under  a  statute  of  Pennsylvania  similar  to  the  statute  of 
MertoD,  and  was  disposed  of  in  a  very  brief  opinion  upon  the 
authority  of  the  case  of  Birtwhistle  v.  Vardill  {aapra). 

The  case  of  Lingen  v.  Lingen  (45  Ala.  410)  is  contrary  to 
the  general  current  of  authority,  and  should  not,  we  think,  be 
followed. 

When  the  State  of  Fennsylvaoia,  by  its  legislature,  de- 
clared that :  "  In  any  and  every  case  when  the  father  and 
mother  of  an  illegitimate  child  or  children  afaall  enter  into  the 
bonds  of  holy  wedlock  ai*d  cohabit,  such  child  or  children 
shall  thereby  become  le^timate  and  enjoy  all  the  rights  and 
privileges  as  if  they  had  been  bom  during  the  wedlock  of  their 
parents,"  it  did  not  mean  that  the  persons  who  were  born  ille- 
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gitimate  vonld  only  be  ligitimate  if  bom  id  lawful  wedlock. 
Its  intention  was  to  legitimatize  the  ofibpring  of  those  wbo 
were  antnarried  at  tbe  time  of  the  birth  of  their  child,  and  any 
otlier  con&trDction  would  lead  to  the  making  of  provision  for 
children  lawfully  bom  instead  of  those  who  were  illegitimate. 
To  hold  a  different  mle  would  nullify  the  law  and  be  contrary 
to  the  intrepretation  neaally  given  to  remedial  statutes  of  the 
character  of  the  one  considered. 

Wo  do  not  deem  it  necessary  to  consider  the  question  as  to 
the  definition  of  the  word  "  legitimate  ;  "  whether  it  embraces 
"  born  ont  of  wedlock  "  is  in  onr  opinion  not  material,  as  under 
the  authorities  we  have  cited,  a  child  thns  bom  may  be  made 
legitimate  by  law,  and  its  legitimacy  recognized  in  other  coun- 
tries besides  the  domicile  of  its  parents,  by  the  comity  of  na- 
tions. We  think  we  have  fully  established  this  proposition, 
and  although  there  are  some  authorities  which  hold  differently, 
they  are  not  sufficient  to  overturn  the  doctrine  laid  down  in  the 
elementary  books  and  reported  cases. 

The  case  of  BirtwhUUe  v.  VardiU  is  so  limited  and  re- 
stricted that  it  must  be  held  only  to  apply  to  the  law  as  estab- 
lished in  Great  Britain.  We  liave  esamined  the  other  author- 
iticB  not  specially  referred  to,  which  have  been  cited  by  the  re- 
spondents' counsel,  and  we  think  none  of  them  are  in  conflict 
with  the  rule  we  have  laid  down. 

In  our  opinion  the  judgment  of  tbe  general  term  was  er- 
roneous, and  should  be  reversed,  and  a,  new  trial  granted,  with 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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BusBB  VS.  Perrt. 

[SBMu-jknd,  111.] 

Void  devibbs  fabb  to  heib  at  law. 

Void  dcTisea  p>«H  to  the  heir  at  law  In  the  absence  of  eridence  that  the  reaidnar; 

devieee  was  tniended  to  recdre  them. 
A  ntatnte  that  erery  will  "  iliall  pais  a)t  the  r«al  ritaU  which  tha  teotator  had  at 

the  time  of  hU  death,"  doaa  not  alter  tlie  rnle. 

Afpral  from  the  Circoit  Court  for  Alleghany  county. 

Action  by  the  heira  at  law  of  Mary  Hoye,  for  a  conetruction 
of  her  win. 

"  By  the  will  of  the  deceased,  admitted  to  probate  in  Octo- 
ber, iS75,  but  bearing  date  the  6th  of  Aagnst,  1873,  among 
other  beqa^tB  and  devises,  she  desired  and  directed  that  her 
lot,  in  the  city  of  Cumberland,  ehoald  bi;  divided,  and  that  the 
one  part  thereof  should  be  sold  by  her  executors,  and  the  pro- 
ceeda  divided  specifically  among  certain  parties  named,  and  the 
other  part  of  the  lot,  with  the  dwelling  thereon,  she  devised  to 
her  nioce,  Miuy  Perry,  for  life,  and  the  roTeraion  therein,  she 
attempted  to  dispose  of,  as  follows : 

" '  Item.  After  the  death  of  my  niece,  Mary  Perry,  I  here- 
by authorize  and  direct  my  executotB  to  dispoBe  of  the  dwel- 
ling-house, and  the  balance  of  the  lot  on  which  it  stands,  and 
the  funds  or  proceeds  of  said  sale  to  be  divided  into  two  equal 
parts,  which  I  devise  and  bequeath  to  the  trustees  of  the  Mary 
Hoye  School  House,  in  Cumberland,  Maryland,  for  education<U 
purposes,  and  to  the  African  Missionary  Society,  for  the  pur- 
pose of  oanverling  and  Christianizing  the  African  race,  share 
and  share  alike;'  and  after  certain  pecuniary  beqaestB,  the 
residuary  clause  of  the  will,  is  as  follows : 

"'Item.  The  remainder  6i  my  estate,  both  real  and  per- 
sonal, wherever  situated,  I  give  and  bequeath  to  the  before  men- 
tioned Isabella  Itizer,  Lucy  Perry,  Lucy  Annan  and  Mary  C. 
Perry,  to  be  equally  divided  between  them,  share  and  share 
alike.' 

"  Mary  Perry,  the  life-tenant,  died  some  three  or  fonr  years 
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ago ;  and  eince  the  filing  of  the  hill  in  this  case,  the  executors 
of  the  testatrix  have  sold  the  real  estate  in  controveraj.  Tliejr 
are  parties  defendaDts,  and  they  offer  to  bring  the  proceeds  of 
sale  into  court. 

"To  the  bill  in  this  case,  certain  parties  claiming  to  bo  the 
tmatees  of  the  Mary  Hoye  School  House,  in  Cainberland,  have 
appeared  and  make  claim;  hat  as  to  the  African  Missionary 
Society,  it  has  no  repressntation,  and  it  is  conceded,  that  snch 
society  has  no  corporate  existeni^  whatever. 

"  The  residuary  devisees  and  legatees  nnder  the  v\]\  also  . 
ma&e  claim  to  the  proceeds  of  sale ;  and  in  this  conflict  of 
claim,  the  question  is,  to  whom,  upon  the  proper  construction 
of  the  will,  should  the  proceeds  of  the  sale  be  swarded }" 

James  E.  EUegood,  J.  W.  Tkomae  and  William  Brace,  for 
appellants. 

J.  TI.  Gordon,  ior  appellees. 

Ibvino,  J.  There  are  two  appeals  in  this  case  taken  by 
different  parties  in  antagonistic  interests,  and  both  claiming 
against  the  heirs  at  law  of  Mrs.  Mary  Hoye,  in  whose  favor  the 
decree  of  the  uonrt  below  was  passed.  The  case,  therefore, 
presents  a  tripartite  contest.  The  trustees  of  "The  Mary 
Hoye  School  House"  insist  that  the  court  below  was  in  error 
in  declaring  a  certain  legacy  to  them,  void.  The  other  appel- 
lants, who  are  the  residuary  legatees  and  devisees  under  Mrs. 
Hoye's  will,  contend  there  was  uo  error  in  declaring  that  leg- 
acy void,  bat  that  there  was  error  in  disregarding  their  claim, 
as  the  residuary  legatees  and  devisees,  to  the  proceeds  of  the 
void  legacy  or  devise  (whichever  it  may  be  regarded^  and  in 
giving  the  same  to  the  heirs  at  law  of  Mrs.  Hoye.  The  claoses 
of  the  will  involved  in  this  case,  and  the  facts  which  raise  the 
controversy,  are  sufficiently  set  out  in  the  opinion  of  the  judge 
who  decided  the  case  below.  The  questions  involved  are  so 
fully  and  clearly  discussed  in  that  opinion,  and  concurring  as 
we  do  in  the  conclusions  reached,  we  should  add  nothing  to  its 
reasoning,  bat  for  the  oamest  reliance  of  the  coansel  for  the 


;vCoOglc 


BIZER  T.  PEBBT.  SOS 

rendnaiy  l^i^teea  and  deviBeea,  in  this  court,  npon  the  309th 
BOO.  of  Art.  98  of  the  Code,  as  aholiBliing  all  distinctions  he- 
tweea  real  and  personal  propsrty  as  respects  the  operatioo  of 
the  residuary  clause  of  a  will.  The  argument  in  favor  of  that 
position  was  very  ably  presented ;  anti  at  the  hearing  we  were 
strongly  impressed  by  tlie  anthoritiea  cited  from  other  States 
where  statutes  like  oar  own  prevail,  and  donbted  whether  onr 
own  decisions,  pronounced  since  the  pnssage  of  the  act  of  1819, 
which  gives  the  section  referred  to  in  the  Code,  and  withoat 
the  point  having  b^en  made,  ought  to  ba  followed.  After  a 
careful  examination  of  all  the  authorities  cited,  and  others  that 
were  not  cited,  we  find  the  decieione  in  the  other  States  upon 
that  qaestion  are  by  no  means  nniform  ;  but  on  the  contrary 
are  very  conflicting.  The  preponderance,  if  any,  being  we 
think  in  favor  of  upholding  the  distinction,  so  far  as  lapsed  and 
void  legacies  are  concerned,  where  the  statute  has  not  in  ex- 
press terms  provided  for  them.  In  some  of  the  States  void 
and  lapsed  devises  are  held  to  stand  on  different  foundations, 
and  are  to  be  controlled  by  a  different  rule.  Following  Doa^ 
Lessee  of  Stewart  v.  Sheffield,  13  East,  526,  and  Morrisv.  Un- 
derdoion,  Willea,  293,  it  has  been  held  that  devisea,  void  from 
the  beginning,  pass  with  the  residue  under  the  residnary  clause ; 
whilst  lapsed  devises  having  been  good  when  made,  bat  be- 
coming inoperative  for  after-arising  causes,  should  not  so  pass, 
unless  expressly  so  directed  by  statute.  {Patterson  v,  SwaU 
low,  44  Penn.  430 ;  Ferguson's  Lessee  v.  Hodges,  1  Harnng^ 
ton,  524.)  Our  decision  of  Lingan  v.  Carroll,  3  H.  &  McH. 
(353),  333,  is  referred  to  in  those  cSEea,  and  cited  as  counter  au- 
thority which  could  not  be  followed.  The  doctrine  of  Lingan 
V.  Carroll  was  again  re-asserted  in  Tongue  v.  IfutweU,  13  Md. 
415,  in  Deford  v.  Deford,  36  Md.  168,  and  in  Orriok  and  Wife 
V.  Boehm-j  49  Hd.  105 ;  and  that  must  still  be  the  law  of  this 
State,  unless  the  309th  sec.  of  Art.  93.  which  does  not  appear 
to  have  been  brought  to  the  attention  of  the  court  in  those 
caaee,  compels  a  departure  from  the  ruling  in  those  cases. 

The  tanguage  of  onr  statnte  is  veiy  broad  and  general,  and 
if  it  would  not  disturb  the  authority  of  decisions  already  ren- 
dered, ID  the  face  of  the  statute  which  it  was  the  doty  of  ths 
Vol.  la-M 
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eoDTt  to  know,  luid  of  which  the  conrt  did  know  and  had 
passed  upon  in  other  aspeota  (though  it  was  not,  as  appears, 
dspeciallj  brought  to  their  attention  in  those  oaaee),  we  shonhl 
incline  to  follow  the  rDlinga  in  Massachosetts  and  New  Jeney, 
where  they  have  statntes  similar  to  our  own;  New  Jersey's 
etatate  being  almost  veH>atim  the  same.  Bnt  to  follow  the 
decisions  in  PreaaoU  v.  PreacoU,  1  Matcalf,  141 ;  Thayer  t. 
WiUinglon^  9  Allen,  395,  and  Smi^  v.  Curtit,  6  Dutch.  845, 
and  other  cases  in  those  States  of  like  import,  would  nnaettle 
the  law  as  it  has  heen  held  and  acquiesced  in  in  this  State  since 
1849,  when  the  law  was  passed,  and  long  before ;  and  wonld 
be  according  to  the  statute  an  object  and  effect  not  heretofore 
ascribed  to  it  or  understood.  Some  of  the  cases  cited  fally 
snatain  the  contention  of  the  residuary  devisees,  that  in  those 
States  statutes  like  oura  have  been  held  to  entirely  abrogate  the 
distinction  between  real  and  personal  property  so  far  as  the 
operation  of  a  will  on  them  is  concerned.  In  Pennsylvania  and 
New  York,  however,  where  similar  statatea  exist,  an  entirely 
different  conclusion  has  been  reached.  There,  in  the  absence 
of  a  section  like  the  25th  sec.  of  1  Viet,  ch,  26,  the  courts  have 
held,  that  the  old  distinction  was  not  wholly  destroyed,  bat  it 
applied  only  to  after-acquired  property.  {Mauey'a  Appeal,  88 
Pa.  470 ;  Waring  v.  Waring,  17  Barbour,  552 ;  Vankleet^  v. 
Dutch  Church,  20  Wendell,  469.) 

The  cases  of  PaUerstm  v.  Swallow,  44  Pa.  486 ;  WUldaiiu 
v.  Mf,  52  Pa.  329,  and  Yard  v.  Murray,  5  Norria,  which 
were  relied  on  so  confidently  by  the  appellants,  the  residuary 
devisees,  and  whidi  cases  annonnced  a  similar  doctrine  to  the 
decisions  of  Massachusetts  and  New  Jersey,  already  cited,  have 
been  unqualifiedly  overruled  by  Maaaey'a  Appeal,  88  Pa., 
wliere  the  court  say,  that  the  statements  of  the  judge  in  thoee 
cases,  with  respect  to  the  effect  of  the  statute,  were  entirely 
aside  the  question  before  them ;  and  adjudged  the  atatate  to 
hare  no  such  effect  as  was  ascribed  to  it. 

The  cases  from  Ohio,  IHiuois,  New  Hampshire  and  Maine, 
cited  in  argument,  were  all  cases  where  after-aoqnired  property 
was  involved,  and  the  deoisions  went  no  furtlier  thau  to  con- 
-strae  and  decide  the  effect  of  the  statutes  thereon.    We  have 
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«  been  able  to  find  bat  one  other  case  (outside  the  States  when 
the  25tb  BeotioD  of  1  Vic.  ch.  26,  has  beeu  adopted)  where  a 
qaestion  similar  to  the  one  presented  here  has  been  considered, 
and  that  is  Tatum  v.  MoGlellan,  50  Miss.  1,  where  it  was  held 
that  the  heir  took  a  void  devise.  In  that  State  after-acqair^ 
property  may  pass  by  the  will. 

The  decisioQ  of  Tonqus  t.  Ifutwdl  was  rendered  upon  a 
will  long  antedating  the  act  of  1849.  But  the  cases  of  Deford 
V.  Deford,  36  Md.,  and  Orrick  and  W\f«  v.  Boehm,  49  Md., 
were  npon  wills  made  after  that  act  was  operative.  In  D*- 
yortfa  Case  it  was  a  concession  of  counsel  on  both  sides,  that 
void  devises  went  to  the  heir  at  law ;  and  it  is  true  that  the 
mind  of  the  conrt  does  not  appear  to  have  been  drawn  to  the 
possible  effect  of  the  act  of  1840,  ch.  220.  But  in  ^e»  v. 
Tufilleif,  35  Md.  409,  the  constroction  of  the  act  of  1849,  and 
its  effect  npon  devises  of  after-acqnired  property,  was  before 
the  court,  and  the  conrt  said,  that  standing  atone,  the  residnary 
claose  was  comprehensive  enon;;h  to  carry  the  after-acqnired 
property ;  but  that  it  would  appear  from  the  whole  will,  the 
residuary  clause  was  not  intended  to  embrace  real  estate,  and 
that  the  heir  was  not  to  be  disinherited  unless  the  intention 
was  clearly  shown.  It  re-affirmed  the  doctrine,  therefore,  that 
the  pi-esDmptioa  was  in  favor  of  the  heir  at  law,  notwithstand- 
ing the  act  of  Assembly  under  consideration.  It  was,  to  that 
extent,  therefore,  the  assertion  of  exactly  the  contrary  doctrine 
contended  for  by  the  appellants  (the  residnary  devisees),  whose 
oontention  is,  that  the  statute  changes  the  presumption,  and 
shifts  the  ontie.  The  effect  of  the  decision  in  the  Jlea  db  Twil- 
let/  Com,  is  to  re-aasert  preaamption  in  favor  of  the  heir,  and 
to  re-state  the  doctrine  that  the  intention  is  the  main  object  of 
search  in  the  construction  of  wills.  In  none  of  the  cases  io 
tl^  conrt  involving  the  construction  of  the  act  of  1849,  ch. 
329,  from  Magrader  A  Frick  v.  GarroU,  4  Md.  385,  to  Haa  t. 
TwiUey,  S5  Md.,  has  it  been  suggested  that  the  act  had  any 
other  object  or  effect  than  to  give  to  wills  the  effect  of  carrying 
after-acquired  property,  if  the  terms  of  the  will  were  sufficiently 
comprehensive,  and  a  contrary  intent  was  not  apparent  in  the 
.will.    The  point  now  made  and  relied  on,  has  never  before 
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been  made  in  tbia  coart.  As  it  doee  not  appear  in  the  will,  that 
tbe  testatrix  desired  tlie  reeidnary  devisees  to  take  the  prop^ 
ty  in  question,  and,  as  is  said  by  tbe  jodge  of  tlie  Circoit  Conit 
in  his  opinion,  a  different  intention  being  naturally  inferrible 
jrom  the  effort  to  give  the  proptrty  to  other  persone,  and  de- 
vote it  to  a  charitable  object,  we  do  not  feel  warranted,  by  force 
of  the  statute  alone,  to  ssy  that  the  void  devises  pass  to  the 
residaary  devisees.  For  the  reasons  stated  by  the  jndge  of  the 
Circuit  Court,  and  these  in  addition  thereto,  we  innst  affirm 
the  deL-reo. 

Affirmed  with  costs,  and  cause  remanded. 


Who  take  void  devises.— Statutes  in  Bcverol  of  tbe  States  provide  that 
upon  the  death  of  the  deviaee  before  the  testator,  if  he  be  a  son  or  other 
relative  of  the  testator,  his  lineal  heirs  take  their  father's  estate.  Some 
statutes  coofius  the  proviuon  to  the  linosl  heirs  of  a  son  or  grandsoiL 
Some  extend  its  operation  to  all  the  heirs,  and  some  abolish  ontirelj  the 
doctrine  of  lapse  in  cose  of  tho  death  of  tbe  testator.  Hoore  v.  Dimond, 
S  B.  1. 121 ;  Sheets  v.  Qnibb,  i  Mete.  (Ey.)  340. 

In  England  the  .statute  of  wills  provides  that,  unless  a  contrary  inten- 
tion shall  appear  bj  the  will,  lapsed  and  void  devises  shall  be  included  im 
the  residuary  clause,  if  any  there  be  contuned  in  the  will.  1  Tict.  c.  88, 
JS5. 

Section  88  of  this  statute,  which  has  been  very  gcnentlly  copied  in  tbe 
various  statutes  on  the  subject  in  the  United  Statca,  provides  that  devisea 
in  tail,  and  devises  to  children  or  other  descendants  who  leave  issue,  shall 
not  lapse. 

The  rule  of  the  common  law,  independent  of  tho  statutory  modifica- 
tion, that  void  and  lapsed  legacies  go  to  tho  residuary  legatee,  and  vtdd 
and  lapsed  devises  to  tho  heir,  has  been  followed  generally  in  the  United 
States.  I^umetouscnsosintberoports  of  every  State  assert  these  doctrinca. 
Scarcely  any  other  rule  of  law  has  been  more  univeisnlly  inaisted  ttpon. 
Cozv.  Banit<,  17  Maryland,  38;  Hays  v.  Wright,  48  Id.  182;  Qreen,v. 
Donnis,  6  Conn.  SD3 ;  Lingan  v.  Carroll,  8  Ear.  &  McH.  838 ;  Brewster  v. 
HcCairs  Doviseea,  15  Conn.  3B7 ;  D.  &  F.  Uissionoiy  Appeal,  80  Peua.  Bt. 
425;  Vankleeok  v.  I>uu;h  Church,  SO  Wend.  (N.  Y.)  487;  s.  c  S  Paig^ 
SOO;  Cunningham  v.  Cunningliam,  IS  B.  Mon.  93;  Robeiaon  v.  Roberau^ 
81  Ala.  378;  Hurray  v.  Yard,  18  PbiU.  441 ;  a  c.  80  Penn.  St.  IIS;  WQ- 
liamson's  Eitate,  18  Phila.  64;  Heald  v.  Beald,  6Q  Maryland,  900; 
Stonestrcet  v.  Doyle,  10  T».  856;  Moore  v.  Sonden,  10  8.  C.  440;  a.  a. 
40  Am.  Rep.  703;   Holbrook  v.  HcCleery,  70  Indiana,  197;    Qodaott 
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T.  Onj,  S8  Kin.  883 ;  GUI  t.  Hining  Co.  Oa  lUinoiB,  249 ;  Stukwestbor 
T.  Bible  Society,  72  Id.  SO ;  Doogart's  SacceHioii,  80  La.  Ann.  Part  1, 
SOS. 

In  New  Jersey  all  lapsed,  void,  and  illegal  legacies  fall  into  the  re- 
■Iduum,  bnt  if  a  gift  of  the  residue  fails  wholly  or  in  part  it  goes  to  the 
next  of  kin.    Burnet  t.  Burnet,  SO  N.  J.  Eq.  003 ;  b.  c.1  Am.  Prob.  689. 

See  on  this  point,  for  a  similar  ruling,  De  Peyster  t.  Cleudining,  8 
Paige,  SOS;  Williams*.  NeS,  S3  Ponn.  St.  S20 ;  Reed's  Estate,  88  Id.  4S8; 
Wisner  v.  Bftrrett,  4  Wash.  C.  C.  631 ;  Hamlet  r.  Johnson,  S6  Ala.  B57. 

Statutes  in  the  United  States  embodying  the  doctrine  of  1  Vict,  c  20, 
1  G8,  have  been  held  to  apply  In  cases  where  the  legatee  or  devisee  was 
dead  at  the  time  the  will  was  made.  Nutter  t.  Vlckery,  04  Uaiue,  400 , 
Minten'B  Appeal,  40  Penn.  St.  III. 

Certain  legacies  having  failed  through  incapacity  of  the  legatees  to 
take,  it  was  held  in  Kcw  York  that  these  legacies  ahoold  go  to  the  next  - 
of  kin  mther  than  to  the  residuary  legatee.      Stevenson  v.  Orphan  Asy- 
lum, 27  Hun,  830. 

Void  devises  to  charitable  institutions,  also,  in  New  York,  go  to  tba 
next  of  kin.  Qreer  v.  Belknap,  68  How.  Pr.  890;  Kearney  v.  St  Paul 
Society,  10  Abb.  N.  Cas.  274. 

In  Pennsylvania  the  statute  makes  real  estate  pass  by  a  general  devise, 
but  when  the  devise  has  lapsed  it  descends  to  the  heirs,  and  forms  no 
part  of  the  residnnm,  unless  a  special  intent  to  the  contrary  is  manifest, 
Haasey'a  Appeal,  68  Penn.  St  470 ;  1  Am.  Prob.  It.  807. 


Oaskib  va.  Habsison. 

[7<IVirglDk,66.] 
Same  febbon  bubvivino  pabtnek  Ain>  bxeodtob  07  ooPABTaE& 

— JoniT  B0ND3   OF   BZBOUTOBS. 


Whrre  the  ian>eparannissarTlvinsP*i^^">(l  "ecntor  of  hlBcopartDeruidlua 
fands  in  hanJ  not  needed  to  diicharge  firm  debts,  he  ii  bomid  to  pay  them  to 
hlmtelf  M  executor,  and  /or  a  railure  so  to  do  bis  inretiet  are  responsible; 

In  ■  joint  bood  byexecatorseacbisprindpilas  to  his  own  acta,  andsoretyas  to 
tboM  of  hit  eompstdon. 

Apfeai.  from  a  decree  of  the  ChaiiGeiy  Court  of  Bichmond 
city. 
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Jolrn  Caskie  died  in  September,  1867,  being  a  member  of 
tiie  firm  of  J.  &  J.  K.  Caekie,  composed  of  Iiimself  and  Jamea 
K.  CmkidhiB  bod,  tobacco  merchants,  in  KicbmoDd. 

John  Caakie  left  a  will  appointing  James  K,,  Bobert  A.* 
and  IV^illiam  H.  Caskie,  hie  three  bods,  exectitors.  The;  all 
qnalified  and  gare  a  joint  and  several  bond  without  sureties, 
Bone  being  reqnired  by  the  will.  The  firm  owed  no  debta.  At 
the  death  of  John,  James  owed  the  estate  $10,000.  Between 
bis  death  and  September,  186S,  James  collected  firm  assets  to 
the  amonnt  of  $6S,000,  nearly  all  of  which  he  lost  in  cotton 
specalations.  James  advanced  to  the  firm  of  Caskie  &  Broth- 
ers, of  which  he  was  a  member,  $43,608  93,  part  of  the  late 
firm's  assets  held  by  him  as  Bnrviring  partner, and  in  1S68  with- 
drew $40,000  thereof,  which  he  lost  in  similar  specalations.  In 
September,  1868,  James  K.  Caskie  died  testate,  leaving  no  per- 
sonal estate,  and  his  brothers  Robert  A.  and  William  U.  Caskie 
qnalified  as  esecntors. 

The  plaintiffs  sued  as  legatees  nnder  the  will  of  John  Caskie 
for  payment  of  their  legacies  and  to  have  a  settlement  of  the 
accounts  of  Bobert  A.  and  W.  H.  Caskie,  as  surviving  execu- 
tors of  John  Caskie  and  Jamea  K.  Caskie,  and  of  the  accounts 
of  James  E.  Caekie  as  snrviviug  partner. 

The  Chancery  Court  decreed  that  for  the  funds  of  the  estate 
of  John  Caskie,  deceased,  which  came  into  the  hands  of  James  . 
£.  Caskie,  whether  as  surviving  partner  or  otherwise,  the 
latter  was  liable  in  his  capacity  as  executor  of  John  Caskie, 
and  that  Bobert  A.  and  William  H.  Caskie  were  also  liable  as 
sureties  in  their  joint  executorial  bond,  and  that  B.  A.  &  W. 
^.  Caekie  wero  liable  also  for  balance  due  by  Caskie  &  Bros, 
composed  of  themselves  and  Jamea  K.  Caskie,  to  J.  &  J.  E. 
Caskie,  or  to  estate  of  James  K.  Caskie ;  and  that  they  and 
John  N.  Caskie  are  liable  for  balance  due  by  Caskie  &  Bros., 
composed  of  themselveB  and  John  N.  Caskie,  to  J.  &  J.  E. 
Caskie,  or  to  the  estate  of  James  E.  Caskie,  deceased. 

From  this  decree  the  said  Bobert  A.  Caskie  and  William 
H.  Caskie,  executors  as  aforesaid,  obtained  an  appeal  to  this 
eonrt.  The  remaining  facts  and  points  relied  on  are  fully  stated 
in  the  opinion  of  the  conrt. 
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John  A.  Meredith,  for  appelkots. 
James  Pleasants,  for  appellees. 

Staplss,  J.  Tliia  cause  has  boon  very  ably  argned  orally 
and  ID  writing.  It  ia  important  both  as  respects  the  principle 
involved  and  the  smoant  in  controversy.  In  diszassing  the 
several  qaestions  presented  for  our  consideratton,  it  will  be 
convenient  to  consider  them  in  the  order  in  which  they  have 
been  treated  in  the  petition  for  an  appeal.  The  first  is,  whether 
James  Caskie  is  to  be  held  answerable  as  executor,  or  merely  as 
sorviviug  partner,  for  the  funds  which  came  into  his  hands 
after  the  death  of  John  Caskie,  and  which  are  the  subject  of 
this  controversy.  By  the  terms  of  the  partnership  between  Joha 
and  James  Caskie,  it  is  to  be  regarded  as  continuing  till  the 
Istof  January,  186S,  notwithstanding  the  death  of  John  Caskie 
in  September,  1867.  After  the  first  of  January,  1868,  then 
James  Caskie  is  to  he  deemed  a  surviving  partner  of  the  firm 
of  J.  &  J.  E.  Caskie,  and  as  such  he  was  invested  with  the  ex- 
elusive  right  to  the  possession,  control  and  management  of  the 
partnership  property,  only  so  far,  however,  as  was  necessary 
to  enable  him  to  wind  np  the  business  of  the  concern  with  all 
practical  promptness  and  dispatch.  His  dnty  was  first  to  pay 
tbe  partnership  debta,  and  if  there  were  none,  then  to  distribute 
the  surplus  among  those  entitled.  (Story  on  Partnership, 
§§  343-4,  841.)  Whilst  the  surviving  partner  has  the  legal 
right  to  the  possession  of  the  effects,  io  equity  he  is  considered 
merely  a  trustee  to  pay  creditors  and  to  dispose  of  the  remain- 
ing assets  for  the  benefit  of  himself  and  the  estate  of  the  de- 
ceased partner.  In  the  discbai^  of  this  duty  he  is  held  to  ac- 
count with  all  the  strictness  of  an  ordinary  trustee.  (5  Wait'a 
Actions  and  Defenses,  143,  and  cases  cited.) 

It  appears  that  at  the  death  of  John  Caskie,  James  Caskie 
was  indebted  to  the  firm  in  the  sum  of  $10,000  in  round  num- 
bers. Between  the  death  of  John  Caskie  and  the  month  of 
September,  1866,  James  Caskie  collected  funds  beloDging  to 
the  firm  to  the  amount  of  about  sixty-two  thoosand  dollars, 
nearly  all  of  which  were  in  the  year  1868  embarked  and  lost 
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b;  him  in  private  cotton  Bpecnlation.  I  do  not  profess  to  be 
absolutely  accurate  in  the  Eiiins  stated  ;  thej  are  enfficientl^  bo 
for  bU  the  purposes  of  this  decision.  Now,  it  is  obTiotiB  that 
vhaterer  may  bare  been  the  trouble  or  delay  in  disposing  of 
the  tobacco  in  foreign  porta,  about  which  bo  mncb  has  been  said 
by  coansel,  there  conld  have  been  no  sort  of  difficnlty  or  obsta- 
cle in  the  way  of  a  proper  disposition  of  the  fnnds  actually 
received  by  James  Caekie,  and  conTerted  by  him  to  his  own 
private  UBC.  He  vas  in  possession  of  all  the  books,  accounts 
and  papers  of  the  concern,  and  most  be,  presumed  to  be  famil- 
iar with  its  condition,  assets  and  liabilities.  He  was  also  in 
posseBeion  of  the  funds  as  surviving  partner,  after  the  Ist 
January,  1868.  He  knew,  certainly,  that  the  partnerghipowed 
00  debtB,  and  all  he  had  to  do  was  to  divide  the  money,  as  it 
was  from  time  to  time  received,  between  himself  and  the  estate 
of  bis  deceased  partner.  There  was  nothing  in  the  cirenm- 
stanceB  by  which  he  was  surrounded  to  prevent  a  transfer  from 
James  Caskie,  as  surviving  partner,  to  himself  aa  executor  of 
Jolin  Caskie,  of  so  much  nf  the  funds  so  received  as  belonged 
to  him  in  his  fiduciary  capacity.  In  accepting  the  of&ce  of  ez- 
ecntor,  and  taking  upon  himself  the  active  management  of  the 
assets,  he  assumed  the  reaponsibility  of  collecting,  as  executor, 
tlie  amount  duo  by  himself  as  surviving  partner.  With  what  sort 
of  justice  can  he  or  his  representative  insist  that  the  money 
might  have  been  needed  for  partnership  purposes,  when  he 
himself  deliberately  drew  it  ont  of  the  concern  and  expended 
it  in  private  specnlations  t 

After  advancing  to  the  concern  of  Caskie  &  Brothers,  of 
which  he  was  a  member,  the  large  snm  of  $48,000,  money  held 
by  him  as  surviving  partner;  after  withdrawing  more  than 
$40,000  of  the  amount  and  literally  throwing  it  away  in  disas- 
trous adventures,  npon  what  ground  can  it  be  maintained  for  him 
that  he  as  surviving  partner  coald  not  safely  pay  that  snm  to 
himself  ae  executor  f  As  was  said  by  Jndge  Joynes  in  Harvt^9 
Adtn'r  V.  Sieptoe,  17  Orait.  300 :  '■  When  Thomas  Steptoe,  who 
was  sole  acting  truBtee  and  sole  acting  administrator,  sold  the 
trust  property,  after  the  death  of  James  Steptoe,  it  became  his 
■duty  to  pay  to  himself,  aa  trustee  under  the  will,  so  mnch  of 
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the  snrplnsmoneyreniuning  after  the  payment  of  the  debts  se- 
cured by  the  deed  as  arose  from  the  sales  of  the  real  estate,  and 
to  pay  to  himself,  as  adtniDistrator,  so  much  of  the  said  surplus 
ae  arose  from  the  sales  of  the  personal  estate  or  the  collection  of 
debts.  Upon  well  settled  principles,  the  amonnt  thus  payable 
to  himself  as  administrator  was  assets  in  his  hands  as  such,  for 
which  his  sureties  were  responsible.  There  was  no  need  of  any 
election  on  his  part  to  make  the  transfer,  in  order  to  fix  the  lia- 
bility of  the  sureties.  It  was  his  duty  to  make  it,  and  he  codM 
not  lawfully  refuse  to  do  so  after  the  purposes  of  the  deed  were 
satiefied." 

The  rule  laid  down  by  Judge  Joynes  is  a  well  established 
doctrine  of  courts  of  equity.  The  learned  counsel  for  the  ap- 
pellants relied  with  mudi  seeming  confidence  upon  Smith  v. 
^•(^opy,  StJ  Gratt.  248.  No  new  principle  was,  however,  an- 
nounced in  that  case.  It  decided  that  where  the  same  person  is 
both  guardian  and  executor  the  court  will  not  shift  the  respon- 
sibility  from  one  set  of  sureties  to  another  without  sooie  act  or 
declaration  on  the  part  of  the  executor  indicating  an  iutention 
to  transfer  the  assets  to  himself  as  guardian.  It  f  nrther  decides 
that  an  executor  who  has  wasted  the  assets  cannot,  upon  his 
subsequent  qualification  as  guardian,  relieve  his  sureties  upon 
his  executorial  bond  by  electing  to  transfer  his  liability  ae  exec- 
utor to  his  account  as  guardian.  This  doctrine  has  of  coarse  no 
application  to  a  case  iu  which  the  surviving  partner,  being  also 
executor,  lias  the  assets  actually  in  his  hand,  which,  not  being 
needed  for  partnership  debts,  onght  to  be  paid  to  himself  as 
executor.  In  Morrow  v.  Pet/Ion,  8  Leigh,  54,  this  court  held 
that  where  the  estate  of  one  intestate  is  indebted  to  the  estate 
of  another  intestate,  and  the  same  person  is  administrator  of 
both,  and  wastes  the  assets  which  he  ought  to  have  paid  over 
to  the  creditor  estate,  the  sureties  for  the  due  administration  of 
the  creditor  estate  are  liable  for  the  misapplication.  This  rule 
of  law  was  approved  in  Smith  and  Qreyoryy  and  it  is  in  perfect 
harmony  with  the  decision  in  that  case. 

In  Commonwealth  v.  Ootdd,  118  Mass.  307,  Chief  Justice 
Gray  thus  clearly  states  the  rule  in  question  :  "  The  receiver 
was  bound  by  his  bond  to  account  for  the  money  borrowed  by 
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him  from  the  corporation  before  his  appointment,  and  hia  omis- 
sion to  ptLj  the  amount  thereof  to  himself  as  receiver  was  a 
breach  of  the  bond  for  which  he  and  hia  snretiee  are  equally 
liable.  The  case  falls  within  the  general  rale  of  law  that  where 
the  same  person  is  liable  to  pay  money  in  one  capacity,  and 
to  receive  an  accooDt  for  it  in  another,  the  law  presumes  that 
he  has  done  what  was  his  duty  and  within  his  power  to  do,  and 
holds  him  and  his  sureties  responsible  in  case  of  failure  to  do 
it."  In  support  of  this  proposition  the  learned  jndge  cites 
a  number  of  cases.  The  same  principle  applies  where,  as  in 
this  ease,  the  executor  is  indebted  to  the  estate  of  his  testator  at 
the  time  of  his  qualification.  In  such  case,  the  executor,  hariof; 
voluntarily  assumed  the  trust,  prevents  any  other  person  from 
receiving  it,  and  being  nnable  to  sue  himself,  he  is  considered 
having  paid  the  debt ;  and  holding  In  his  hands  the  amonot,  as 
ezeentor — it  being  the  same  hand  which  ooght  to  pay  that  is  to 
receive— it  is  therefore  considered  as  actoally  pud.  ( Wwuhip 
T.  Boat  et  al.  12  Mass.  202 ;  Griffith  v.  CA«w't  Eo.  8  Serg.  & 
Eawle,  32-3  ;  2  WillaimB  on  Executors,  p.  1419,  and  casee  cited 
in  notes.) 

As  was  well  said  by  Chief  Justice  Shaw  in  ^ephent  v.  Oay- 
Jand,  11  Mass.  459  :  "  There  is  no  ceremony  to  be  performed 
in  paying  the  debt,  and  no  mode  of  doing  it  bat  by  consider- 
ing the  money  to  be  in  hia  bauds  as  executor."  And  in  Jirown 
et  al.  V.  Lambert,  33  Qratt.  268,  Judge  Burks,  apeakiug  with 
respect  to  the  trustee  in  that  case,  said :  "  He  conld  not  have 
been  expected  to  sue  himself  to  compel  payment ;  but  he  could 
have  charged  himself  as  trustee  for  the  trust  fund  of  which  he 
was  debtor.  Whether  he  so  charged  himself  or  not,  the  law 
charged  him,  and  the  charge  constitutes  a  debt  due  by  him  as 
trustee  for  persona  under  (disabilities  within  the  meaning  of  the 
statute." 

These  authorities  would  seem  to  be  decisive  of  the  question 
before  us.  They  conclusively  show  that  the  liability  of  James 
Caskie  for  the  funds  wasted  by  him  attaches  to  him,  not  as  sur- 
viving partner,  but  in  his  character  of  execntor  of  the  estate  of 
John  Caskie, 

The  next  question  is,  whether  the  appellants  are  liable  aa 
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gnreties  tipon  the  ofNcial  bond  of  James  Caskie  for  bis  miaappli- 
cation  and  waste  of  the  assets  in  his  hands  as  executor. 

John  Caskie,  bj  his  will,  appointed  James  Caekie  and 
the  appellants  his  execators,  and  he  directed  that  no  secnrity 
riionld  be  repaired  of  them  for  the  faithful  discharge  of  their 
duties. 

Accordingly,  upon  their  qnalification,  thej  ezecnted  a  joint 
and  several  bond  witlioat  sccnrity.  In  the  order  of  the  court 
admitting  the  bill  to  probate,  it  is  recorded  that  the  executors 
had  given  bond,  bat  without  secnrity,  the  will  directing  that 
none  should  be  required  of  them.  The  ground  taken  by  the 
connsel  for  the  appellants  ie  that  the  ap3>ellantd  cannot  be 
charged  as  soretieB,  because  the  testator  directed  that  no  seCDri- 
ty  should  be  required  of  his  executors,  and  in  the  order  it  is  ex- 
pressly declared  that  none  was  required,  the  testator  having  dis- 
pensed with  it ;  that  the  bond  derives  its  force  and  effect  from 
the  order,  and  can  impose  no  obligation  in  conflict  with  it,  and 
therefore  to  construe  the  bond  as  creating  the  relation  of  prin- 
cipal and  surety  between  the  obligors  is  to  give  it  an  effect 
never  contemplated  by  the  testator,  and  inconsistent  with  the 
order  of  court  from  which  it  derives  its  sole  efficacy  as  a  bind- 
ing instmment. 

This  is  a  very  meagre  statement  of  the  very  able  and  inge- 
nious argument  of  the  learned  connsel  for  the  appellants.  It  is 
upon  this  point  he  rests  his  hope  of  success  in  the  case.  Before 
examining  it,  it  is  necessary  to  ascertain  what  ie  the  rule  of  law 
in  respect  to  the  operation  and  effect  of  joint  and  several  bonds 
of  executors  and  administrators  lor  the  faithful  discharge  of 
their  duties.  In  Morrow  v.  Peyton,  8  Leigh,  M,  it  was  held 
that  where  two  administrators  executed  a  joint  administration 
bond  each  is  to  be  regarded  as  the  surety  for  the  other,  and  if 
one  commit  a  devastavit  the  other  is  chargeable  for  his  acts  aa 
rarety. 

The  learned  counsel  insists  that  the  decision  was  made  by 
two  judges  in  court  of  three — Judge  Brooke  dissenting.  This 
is  true ;  but  the  doctrine  laid  down  in  that  case  has  been  again 
and  again  recognized  by  this  court.  {Boyd^a  E^n  v.  Boyd,  8 
Gratt.  112;  Coaiy.  Thoma8,9  Gratt.  819.) 
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In  the  laat  mentionei]  case  Jadge  Allen  eaid,  that  Morrow  v. 
Peyton  tiad  been  followed  since  in  other  cases,  and  aa  the  le^^ 
latnre  bad  not  thought  proper  to  interfere  ■with  the  rnle  there 
laid  down,  although  there  had  been  ageneral  revision  of  the  law 
since  that  decision,  it  ouf;ht  not  now  to  be  considered  an  open 
qnestioD.  This  was  in  1S52,  and  no  case  can  be  foond  unee  in 
which  the  rule  thus  established  has  been  oveimled,  or  even 
ooDtroverted.  The  same  doctrine  was  laid  down  by  Chief  Jus- 
tice Marshall  in  Chfen  v.  Han^rough  and  Seddens  v.  Robert- 
son,  2  Brock.  K.  166,  403,  and  is  supported  by  uameroas  deci- 
sions elsewhere.    (Red.  on  Wills,  part  2,  p.  82,  note  14.) 

It  may,  therefore,  be  considered  as  settled  that  where  two 
or  more  execntors  or  administrators  execnte  a  joint  bond,  they 
are  to  he  considered  as  standing  in  the  relation  to  to  each  other 
of  pnncipal  and  surety,  each  being  considered  principal  as  to 
his  own  acts,  and  surety  as  to  the  transactions  of  bis  companion. 

We  come  now  to  inquire  whether  there  is  anything  in  the 
present  case  which  takes  the  executorial  bond  out  of  the  opera- 
tion of  this  well-established  rule.  It  is  very  clear  that  the  in- 
tention of  the  testator  was  that  his  three  sons  should  jointly  qnal- 
ify,  and  jointly  execate  the  trusts  of  the  will.  He  could  have 
had  no  other  object  in  appointing  the  three  his  executors.  At 
common  law  executors  hare  a  joint  authority  and  a  joint  inter- 
est in  the  property.  They  are  esteemed  in  law  as  but  one  per* 
son,  and  as  such  represent  the  testator,  although  each  may 
be  responsible  only  for  his  own  acts,  and  not  for  those  of  his 
co-executor.  It  was,  no  doubt,  to  this  joint  qnalification  and 
'  this  joint  authority  the  testator  was  lootdng  when  he  declared 
that  his  executor  should  not  be  required  to  give  surety.  Hav- 
ing entire  confidence  in  his  sons,  and  supposing  they  wonid  all 
act  in  executing  the  will,  his  purpose  was  that  they  shonld 
qualify  without  calling  in  any  third  person  as  surety  for  the 
faithful  discharge  of  their  duties.  He  certainly  conld  not 
mean  they  should  not  give  a  joint  bond  if  they  chose  to  do 
80,  nor  did  be  nndertake  to  define  or  limit  the  effect  of  sadi 
bond  if  given.  It  is  very  probable  he  never  bestowed  a  thought 
on  the  subject.  Every  one  can  see  that  the  object  of  the  conrt 
was  to  cany  oat  the  wiahea  of  the  testator.  The  order  of  probate 
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ia  a  msre  rscital  of  what  has  been  previously  done,  and  a  Btate- 
ment  of  the  reasoDS  winch  influenced  the  court  in  dispeusiDg 
with  the  usual  security  required  of  personal  representatives. 
The  bond  does  not,  as  seems  to  be  supposed,  derive  its  efficacy 
from  the  order. 

It  would  be  8  valid  and  binding  instrument,  even  though 
the  record  Lad  bean  silent  with  respect  to  its  execution.  In 
Cecil  V.  £arly,  10  Gratt.  188,  this  court  held  tliat  the  euretieB 
of  a  deputy  sheriff  ou  hie  bond  to  tho  high  sheriff  ara  estopped 
to  deny  that  the  prinoipal  was  deputy,  although  the  county 
court  did  not  enter  of  record  that  the  deputy  was  u  man  of 
honesty,  probity,  and  good  demeanor,  and  that  he  took  the 
oaths  required  by  law.  This  decision  was  made  in  the  very 
teeth  of  a  statute  declaring  that  a  deputy  sheriff  should  not 
perform  any  of  the  duties  of  his  office  until  such  oaths  were 
taken  and  snch  entry  made  of  record.  In  Franklin  v.  Deprieat, 
13  Gratt.  257,  it  was  held  that  where  the  bond  of  an  executor 
is  made  payable  to  four  parties  named,  one  of  whom  was  not  a 
member  of  the  court  at  the  time,  yet,  as  the  justices  had  de- 
clared and  acknowledged  that  the  four  justices  named  were 
justices  tlien  sitting,  they  were  estopped  to  deny  the  fact, 
although  it  was  in  direct  contradiction  of  the  record.  (See  also 
Wonlalh  V.  Cotns,  15  Gratt.  157.)  Tliese  cases  show  that 
where  the  court  has  authority  to  take  a  bond  from  a  fiduciary, 
the  nature  and  extent  of  the  liability  assumed  by  the  parties  is 
ascertained  by  the  bond  itself,  and  not  by  any  mere  order  of 
court  reciting  the  fact  of  its  execution.  In  the  case  before  as 
the  instmment  is  plain  and  unambiguous  in  its  terms.  In  con- 
struing it  no  resort  to  eztraneoos  circumstances  is  nec^sary. 
It  is  a  joint  and  several  obligation,  binding  each  and  all  of 
them,  parties  to  a  faithful  administration  of  the  assets.  As  snch 
it  is  not  at  all  inconsistent  with  the  order  of  the  court ;  for 
although  the  court  might,  in  conformity  with  the  wishes  of  the 
testator,  allow  the  three  executors  named  to  qualify  and  give 
bond  without  surety,  it  did  not  prohibit  them  from  entering 
into  a  joint  obligation,  and  tlius  assuming  among  themselves 
the  relation  of  principal  and  surety,  if  they  voluntarily  choose 
to  do  so.     As  Boch  it  was  accepted  by  the  waxi,  and  no  order 
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afterwards  entered  on  another  da^  or  on  the  same  day  can 
change  or  modifyits  legal  operation  and  effect.  PersonB  mte^ 
eeted  in  the  estate,  upon  looking,  at  the  bond,  wonld  diBooTcr 
that  the  executors  were  bonad  for  the  acts  of  each  other,  and 
might  therefore  be  content  with  the  secnrity  thus  fomished. 
It  was  said  by  Jndge  Allen,  in  Oihaon  t.  £e<Jchavt,  16  Gratt 
iZi :  "  These  principles  are  essential  to  the  seenritf  of  the 
public  and  indiridnals.  Bonds  of  clerks  and  other  officers  of  ad- 
ministration are  taken  in  the  absence  of  those  who  majr  be  most 
affected  by  the  acts  of  sach  functionaries,  and  shonld  be  sus- 
tained nnlesa  dearly  made  iDvalid  by  law." 

For  these  reasons  I  am  of  opinion  that  these  appellaata  are 
bound  as  sureties  for  'the  misapplication  of  the  assets  by  James 
Caekie  as  execator. 

All  that  has  been  said  in  this  opinion  applies  as  well  to  the 
snin  of  $49,608  93,  part  of  the  funds  advanced  by  James  Caekie 
to  the  partnership  of  Caskie  &  Brothers,  as  to  any  of  the  assets 
misapplied  by  him..  Aj  already  stated,  this  money  was  col- 
lected by  James  Caakie  as  surviving  partner  of  J.  &  J.  K. 
Caskie,  was  placed  by  him  to  the  credit  of  Caskie  &  Brothers, 
was  afterwards,  in  the  year  1868,  to  the  amount  of  (40,301  59, 
drawn  oat  of  that  concern  by  James  Caskie  and  expended  by 
him  in  cotton  specnlations. 

According  to  the  views  already  presented,  the  appellants 
are  liablf  for  the  devastavit  as  snretiea  of  James  Caskie  npoD 
his  execntorial  bond  ;  and  so  the  chancellor  decided.  He  was, 
however,  also  of  the  opinion  that  the  appellants  are  chargeable 
with  this  fund  primarily  as  execatore  of  John  Caskie.  This 
question  it  seems  to  me,  is  not  now  bo  material  to  be  decided, 
inasmuch  as  the  appellees  in  obtaining  a  decree  against  the  ap- 
pellants as  sureties,  have  obtained  all  the  substantial  fmits  of 
the  controversy.  If,  however,  it  was  necessary  to  determine  the 
point,  I  am  not  satisfied  the  appellants  are  answerable  for  thla 
fnnd  primarily  as  executors.  Upon  well  settled  principles  of 
law,  where  there  are  two  or  more  executors  or  administratois, 
each  has  a  several  right  to  recdve  tlie  assets  of  the  estate,  and 
he  alone  is  consequently  liable  for  what  ie  so  received.  Ah  a 
general  rule,  therefore,  one  executor  cannot  be  cbatged  with 
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the  devattavit  of  His  cotnpaDion  any  farther  than  he  ie  shown 
to  have  been  bnowinfr  and  assenting  at  the  time  to  the  devasta- 
vit. Merely  permitting  his  execator  to  possess  the  assets  with- 
out f^ing  farther  and  concurring  in  th6  miaapplicatioD,  does 
not  render  him  responsible  for  the  receipts  of  his  co-esecntor. 
(Crazier  v  Bevil  et  al.  H  Gratt.  98 ;  Peters  v.  Boresly,  11 
Peters,  503.) 

An  ezeontor  may  be  held  liable  if,  by  his  own  laches  or 
Delect,  he  suffers  his  compaoion  to  receive  and  waste  the  assets 
when  be  has  the  power  to  prevent  snch  receipt  and  misapplica- 
tion by  the  exercise  of  reasonable  diligence. 

In  WiUiama  t.  Nixon,  3  Bear.  472,  Lord  Langdale  said : 
"  There  can  be  no  doubt  that  if  an  executor  knows  that  the 
moneys  received  by  his  co-executor  are  not  applied  according 
to  the  trusts  of  the  will,  and  Btands  by  and  acquiesces  in  it,  with- 
out doing  auythiDg  on  his  part  to  procnre  the  due  execution  of 
the  trusts  of  the  will,  iu  respect  of  the  negligence  lie  himself 
will  be  charged  with  the  toss.  Bat  in  cases  of  this  kind,  it  is 
always  to  be  observed  that  the  testator  himself,  having  invested 
certain  persons  with  the  character  of  executors,  has  trusted 
them  to  the  extent  to  which  the  law  allows  them  to  act  aa 
executors." 

He  further  said  he  "  knew  of  no  case  in  which  the  court 
has  gone  to  the  length  of  saying  that  an  executor  shall  be  held 
primarily  answerable  for  standing  by  and  permitting  his  co-ex- 
ecutor to  do  that  which,  for  anything  he  knows  to  the  contrary, 
was  a  performance  of  the  tmstB  of  the  will."  In  the  case  be- 
fore us  there  may  be  a  strong  suspicion  that  the  appellants  were 
apprised  that  James  Caskie  was  using  trust  funds  in  his  cotton 
Bpeculatious,  but  there  ia  no  positive  proof  of  the  fact,  direct  or 
cironmstautial.  The  strongest  argument  against  them  is,  they 
had  every  reason  to  believe  that  James  Caskie  was  not  pos- 
seesed  of  means  of  his  own  to  carry  on  these  speculations.  But 
this  is  a  mere  matter  of  inference,  not  founded  upon  any  sat- 
isfactory proof.  If  they  had  access  to  the  partnership  booka 
of  Caskie  &  Brothers,  which  were  under  the  control  and  man- 
agement of  James  Caskie,  these  books  furnished,  according  to 
Mr.  Pleaaants,  no  specific  or  reliable  infomiatioa  on  the  snb- 
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ject.  ThiB  witness,  in  answer  to  a  qnestion  propounded  to 
him,  said  "  that  the  books  not  being  posted,  the  appellants 
codM  have  no  accurate  information  as  to  tlie  condition  of  either 
coQcem  ;  nor  is  there  anj'thing  in  the  books  or  papers  to  show, 
as  far  as  he  knew,  that  the  appellants  knew  of  this  use  of  the 
money  of  John  and  James  Caskie." 

Indeed,  the  testimony  of  Mr.  Pleasants  shows  that  if  the 
appellants  were  apprised  of  the  waste  and -misapplication  of  the 
assets  by  James  Caskie,  it  must  have  beeu  from  ontside 
socrces  exclosively,  and  of  this  there  is  not  the  slightest  proof 
jn  the  record. 

3£y  opinion  therefore  is,  that  the  evidence  doea  not  show 
any  sach  knowledge,  laches,  or  neglect  on  the  part  of  the  ap- 
pellants, with  respect  to  the  misapplication  of  the  assets  by 
James  Caskie,  as  fixes  upon  tliem  a  liability  in  their  character 
as  execntors. 

Are  they  responsible  ae  copartners  in  the  firm  of  Caskie 
&  Brothers!  This  qnestion  is  even  less  material  than  the 
other.  For  the  decree  against  the  appellants  as  copartners 
adds  nothing  to  the  Eurety  of  the  appellees.  As,  however,  the 
chancellor  has  passed  the  point,  I  suppose  we  also  mnst  decide 
it.  What  has  been  already  said  shows,  or  tends  to  show,  that 
the  appellants  were  not  informed  of  the  conduct  of  James 
Caskie  in  advancing  the  funds  in  his  hands  as  snrviving  part- 
ner to  the  firm  of  Caskie  &  Brothers. 

That  these  fnnds  were  not  applied  to  the  nse  of  Caskie  & 
Brothers  is  very  clear.  Hr.  Pleasants  says,  after  a  careful  esam- 
ination  of  the  books,  he  finds  that  tlie  lirm  coald  have  nsed  bat 
a  small  part  of  the  snm  charged  to  that  firm  by  James  Caskie — 
say,  between  $2,000  and  $3,000.  For  while  James  Caskie 
charged  the  firm  of  Caskie  &  Brothers  with  a  balance  of 
$42,608  92,  he  drew  from  that  firm  for  his  own  nse,  and  within 
the  space  of  a  few  months,  and  charged  to  himself  asnm  coarly 
as  lat^e — say  $40,301  59.  It  is  claimed,  however,  that  the 
transaction  constitnted  a  loan  by  James  Caekie  to  the  firm  of 
Caskie  &  Brothers,  and  it  is  therefore  qoite  immaterial  whether 
the  appellants  knew  of  the  deposit,  or  whether  the  firm  did  or 
did  not  derive  any  benefit  from  it. 
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Let  na  Bappose,  then,  titat  JameB  Caskio  wae  before  the 
eoart  asaertiog  the  alleged  loan  ;  the  aoBwer  to  liia  demand 
wonld  be  tbat  he  had  drawn  oat  of  the  coBcern  the  larger  por- 
tion o£  the  amount  advanced  by  him,  and  had  appropriated  it 
to  his  individual  use.  And  this  woold  be  qnite  a  sufScient  an- 
swer to  the  demand.  &.B  between  James  Caskie  and  the  appel- 
lants the  transaction  may  hare  been  a  loan,  but  not  aa  between 
the  appellants  and  the  appellees.  If  the  latter  have  any  valid 
claim  to  a  recovery,  it  ia  upon  the  ground  of  a  fraad  or  breach 
of  trust  committed  by  James  Caskie  in  investing  trust  funds 
in  the  concern  of  Caskie  &  Brothers. 

Now,  I  take  it,  to  make  good  this  claim  it  most  appear 
either  that  the  appellants,  as  copartners,  knew  of  the  misap- 
plication and  in  some  way  participated  in  it,  or  that  the  fnnds 
were  applied  to  partnership  purposes.  In  £x  pai-te  lleaion, 
Brock,  386,  a  father  and  his  sons  were  partners,  and  the  three 
sons  were  trustees  nnder  a  will,  and  instead  of  applying  the 
trust  moneys  according  to  the  trust  they  appropriated  thein  to 
partnership  parpofies,  and  it  was  held  that  the  firm  could  not  be 
held  liable  unless  it  could  be  shown  that  they  were  employed 
for  the  use  of  the  partnership  trade  with  the  knowledge  of 
the  father  that  they  were  trust  funds.  And  in  Ist  Colljer  on 
Partnerships,  section  157,  it  ia  laid  down  that  it  is  not  snfiBcient 
the  firm  has  had  the  benefit  of  the  trust  moneys.  To  be  liable 
the  firm  must  be  implicated  in  the  breach  of  trust,  and  this  can- 
not be  nulees  all  the  partners  knew  whence  the  money  came 
or  knew  that  the  money  did  not  belong  to  the  partner  making 
use  of  it. 

This  is  carrying  the  doctrine  much  further  than  is  necessary 
for  any  of  the  purposes  of  this  case,  and  I  do  not  wish  to  be 
undentood  aa  approving  it  as  thus  broadly  laid  down.  Cgt- 
tainly,  parties  complaining  of  the  misapplication  of  trust  funds 
ought  to  show  that  the  partnership  is  implicated  in  the  breach 
of  trust,  or  that  it  has  derived  some  benefit  from  the  transac- 
tion. It  has  been  already  seen  that  neither  of  these  facts  ap- 
pear in  the  present  case.  Whilst,  therefore,  the  appellants  are 
liable  as  copartners  for  the  $2,000  or  $3,000  mentioned  by- 
Mr.  Pleasants,  I  do  not  think  they  are  responsible  for  the  funds 
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drawn  out  by  James  Caskie  and  converted  to  his  owb  oae  and 
benefit. 

The  next  ground  of  error  is  that  the  Chancet^  Court  im- 
properly charged  the  appellants  vith  the  balance  appearing 
to  be  dne  by  them  individually  in  the  books  of  J.  &  J.  E. 
Caskie. 

It  is  insisted  by  them  that  under  an  agreement  with  John 
Caskie,  the  father,  they  are  entitled  each  to  one-fifth  of  the 
profits  in  the  concern  of  J.  &  J.  E.  Caskie. 

The  difficulty  with  the  appellantB  is,  that  they  hare  no 
proof  of  the  existence  of  the  alleged  agreement.  It  will  not 
be  serioUBly  maintained  for  a  moment  that  either  of  them  is 
a  competent  witneas  to  estahliEh  snch  a  contract  with  the  testa- 
tor. The  testimony  of  Mr.  "Waldrop  shows  merely  that  John 
Caskie  said  it  was  his  purpose  to  allow  each  of  his  sons  (Bohert 
A.  and  William  H.  Caskie)  one-eighth  interest  in  his  business 
out  of  hia  own  individual  interest  in  the  concern. 

It  would  seem  from  this,  Mr.  Caskde's  purpose  was  to 
^ow  each  one-eighth,  and  not  one-fifth,  as  now  claimed  by 
the  appellants.  But  whether  one-eighth  or  one-fifth,  it  was 
the  expression  merely  of  au  intention  on  the  part  of  Mr. 
Caskie. 

The  witness  does  not  prove,  nor  did  Mr.  Caskie  state,  there 
was  any  contract  between  himself  and  his  sons,  or  even  any 
promise  on  his  part  to  make  the  alleged  allowance.  Such  a 
declaration  made  by  Mr.  Caskie  would,  of  coarse,  be  a  mere 
nudum  jKichtm,  which  he  might  or  might  not  carry  out  at  hia 
pleasure.  In  the  will  of  Mr.  Caskie  there  is  not  the  sUghtest 
reference  to  any  such  purpose  on  his  part,  and  it  is  manifest  to 
allow  these  appellants  each  one-fifth  claimed,  would  be  to  vio- 
late the  whole  scheme  of  equality  prevading  that  instrument. 
Nor  is  there  on  the  books  or  the  papers  of  the  partneraliip  of 
J.  &  J.  E.  Caskie  any  memorandum  or  allusion  whatever  tend- 
ing to  show  the  existence  of  the  allied  agreement,  or  promise 
on  the  part  of  John  Caskie.  Whilst  he  has  regularly  chained 
the  appellants  with  the  advances  made  to  them,  he  has  not  put 
upon  his  books  any  credits  for  the  profits  they  now  claim  as  a 
set  ofi  against  these  advaaces. 
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This  record  shows,  and,  indeed,  it  ia  conceded  on  all  Bides, 
tbat  Mr.  Gaskie  was  a  man  of  the  Btricteet  integrity  and  of  a 
high  order  of  baaineea  talent.  It  is  dlEBonlt  to  believe  that  had 
there  been  an;  such  anderstanding  as  is  now  alleged  Mr.  Caskie 
would  not  hare  left  behind  him  some  proof  of  the  fact — some 
entry  or  etatement  tending  to  show  it.  There  are  other  facta 
and  circamstances  which  strongly  militate  against  the  claim  of 
the  appeUants.  Bnt  it  is  nnneceasary  to  consume  time  in 
mentioning  them.  Enongh  has  been  said  to  show  the  ntter 
want  of  competent  evidence  to  establish  the  claim  set  ap  by  the 
appellants. 

Before  conclnding  the  opinion,  it  is  proper  to  say  that  there 
are  two  preliminary  objections  taken  by  the  appellants  to  the 
prooeedings  of  the  conrt  below. 

If  these  objections  were  tenable,  I  do  not  see  in  what  man- 
ner they  woald  affect  or  modify  the  decision  so  far  as  the 
merits  of  this  controversy  are  concern^. 

The  objections  are,  however,  not  sonnd,  as  is  demonstrated 
by  the  printed  argument  of  the  appellees'  connsel.  1  do  not 
deem  it  necessary  to  discnss  them,  as  this  opinion  has  already 
extended  to  a  great  length.  Subject  to  the  exceptions  al- 
ready mentioned,  the  decree  of  the  Chancery  Court  must  be 
affirmed. 

Decree  affirmed. 


AUHBRST  OOLLEQB    VS.   ShITH. 
[134  UuuchnnttB,  MS,] 

LSOAOT  CHABOED  (OT  LAlfD. — BoiTD  BT  EZBCHTOH  AND  DBTI8XB 
FOB  THE  PATKEBT  OF  ALL  DEBTS. 

Vtbeexeentonof  ft  wUlglTO  a  bond  for  the  pajniBat  of  ill  debta  *ai  \tguiet, 
tbe  red  estate  devised  to  one  of  tfadr  nmnber  it  not  Uiereby  dlacluir^d  from 
tiia  UcD  of  B  legkcy  ebarged  Ihereoa,  and  a  bitiiajtdt  mortgagM  of  the  derlaaa 
eannot  compel  the  legatee*  to  eihaiut  the  Teddmuy  Htate  on  tlidr  rtinadiM 
b)  tba  bond  before  prooeedtng  igmbut  the  land. 
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Bill  in  eqnity. 

Anstin  Smith  died  leaving  a  will  in  which  he  devised  cer- 
tain land,  of  which  he  was  seized,  to  liia  son  John  M.  Smith, 
('provided,  and  it  is  a  condition  of  this  beqnest,  that  the  Bud 
John  M.  shall,  at  the  expiration  of  two  years  from  my  decease, 
pay  to  my  granddanghter  Mary  B.  Smith,  daughter  of  Elihn 
Smith,  the  snm  of  one  thousand  dollars ;  and  shall  also  pay  to  my 
son;  Elihu  Smith,  the  snm  of  four  thousand  dollars,  to  be  held  by 
said  Elihn  in  tmst,  as  Itereinafter  provided."  He  also  provided : 
"  To  my  son,  Elihn  Smith,  I  give  and  beqaeath  the  sum  of  four 
thousand  dollars,  to  bo  paid  to  him  by  my  son,  John  M.  Smith 
at  the  expiration  of  three  years  from  my  decease ;  to  have  and 
to  hold  the  same  until  the  expiration  of  eight  years  from  my 
decease  in  tmst,  for  the  following  purposes ;  the  yearly  income, 
mitil  the  expiration  of  the  eight  years  aforefiaid,  to  bo  divided 
equally  between  my  said  sons,  Elibn  and  John  M.,  and  the 
principal  (four  thonsand  dollars)  at  the  expiration  of  the  said 
eight  years,  to  he  paid  over  in  equal  portions,  share  and  share 
alike,  to  my  grandchildren  who  may  be  then  living,  excepting 
Mnry  B.  Smith,  daughter  of  Elihu  Smith,  who  I  have  other- 
wise provided  for.  The  foregoing  legacies  to  my  grandchildren, 
inclnding  that  to  my  granddaughter  Mary  B.  Smith,  are  subject 
to.  this  condition,  that  in  case  any  one  of  my  said  grandcbildrea 
ahall  die  before  arriving  at  the  age  of  twenty-one  years,  hie  or 
her  portion  shall  be  divided  equally  among  the  survivors,  share 
and  share  alike." 

John  M.  Smith,  N.  A.  Smith  and  EHba  Smith,  were  ap- 
pointed execatore  and  residnary  devisees  and  legatees. 

The  bill  charged  that  John  M.  Smith  mortgaged  the  lands 
devised  to  him  to  plaintiffs  with  covenants  of  warranty ;  that 
be  has  never  paid  the  l^^ies  charged  on  the  land,  that  the  ex- 
ecutors have  no  funds  to  pay  the  legacies  and  that  defeudaota 
claim  a  lien  on  the  land  for  such  legacies  prior  to  the  mort- 
gage, and,  with  the  exception  of  the  executors,  have  broD^t  ft 
writ  of  entry  against  plaintiff.  The  land  is  not  worth  enongh 
to  pay  the  legacies  and  mortgage. 

Judgment  was  asked  restraining  defendants  from  enfonung 
their  legacies  against  the  land  until  they  had  exhausted  the  aa- 
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Bets  in  tTohn  M.  Smith's  hands  and  their  remedy  in  the  probate 
bond. 

Defendant  demurred  for  want  of  eqnity, 

J.  C.  Hammond  (&  J.  J.  Cooper,  for  plaintiffs. 

^  G.  Fetaenden,  for  defendants. 

C.  Allkk,  J.  If  it  be  assamed,  as  contended  by  the  plaint- 
iffs, that  the  Earn  of  $1,000  and  $(,000  directed  to  be  paid  to 
Mary  B.  Smith  and  Elihn  Smith,  tmstee,  respectively,  are  to 
be  considered  as  legacies,  which  the  ezecntore  would  be  bound 
to  pay  from  the  general  estate  of  the  testator,  in  case,  for  any 
reason,  the  same  could  not  be  realized  from  the  land  devised  to 
JohnM.  Smith,  or  from  John  M.  Smith,  personally,  still  it  by 
no  means  follows  that  the  giving  of  the  bond  by  the  executors 
for  the  payment  of  all  debts  and  legacies  wonld  have  the  effect 
to  vest  in  John  M.  Smith  an  absolate  title  to  the  land,  which  he 
could  convey  to  a  Jtonajlde  purchaser,  free  and  clear  of  the  lien 
for  the  legacies.  Such  a  bond  is  a  substitute  for  the  estate  of 
the  deceased,  and  conclusively  admits  assets  sufficient  to  pay  all 
debts  and  legacies  which  the  executors  are  bound  to  pay.  But 
if  a  testator  expressly  charges  a  legacy  on  a  particnlar  piece  of 
land,  wliich  is  specifically  devised  subject  to  the  charge,  or  if 
he  imposes  on  a  particular  devisee  the  personal  duty  of  paying 
the  l^acy,  as  the  condition  on  which  he  is  to  take  a  specific  de- 
vise of  land,  in  such  case  the  giving  of  a  bond  by  the  exocutoi-s 
with  condition  to  pay  all  debts  and  legacies  will  not  have  the 
effect  to  discharge  the  lien  on  the  land  which  is  created  directly 
by  the- will  itself,  or  to  supersede  the  duty  of  the  devisee  to  pay 
the  legacy.  It  is,  at  most,  bat  a  supplementary  obligation  and 
security.  The  burden  and  duty  will  still  rest  primarily  on  the 
estate  devised,  and  on  the  devisee ;  and  only  secondarily  on  the 
general  estate  of  the  testator,  and  upon  the  sureties  on  the  ex- 
ecutors' bond.  Nor  is  the  case  different  where  such  devisee 
happens  to  be  one  of  several  executors.  The  burden  and  duty 
still  rest  on  him  in  his  capacity  as  devisee,  and  upon  the  par- 
ticular estate  which  is  devised  to  him.    The  liability  of  the  ex- 
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editors  as  ench,  if  it  exiBts  at  all,  is  only  eecondary.  The  bond  ia 
not  a  BQbBtitnte  for  the  particnlar  parcel  of  land  devised,  or  for 
the  pereouai  duty  of  the  devisee.  Sach  a  case  is  qnite  different 
from  one  where  the  legacies  are  payable  only  from  the  general 
estate  of  the  testator,  as  in  Clarke  y.  TvfU,  5  Pick.  836,  MO. 

In  the  present  case,  the  land  devised  to  John  M.  Smith  on 
condition  of  his  paying  the  sums  in  qneetion  became  thereby 
charged  with  the  payment  of  tbem.  These  sams  being  di»- 
tinctly  mentioned  in  the  will,  a  purchaser  of  the  land  mnst  see 
that  the  purchase  money  ia  applied  to  their  payment.  (2  Sngd. 
Vend.  [8th  Am.  ed.]  658  ;  Lewin  on  Tmsts  [Tth  ed.]  413 ;  2 
Story's  Eq.  Jur.  §§  1127,1133, 1183  ;  Andrews  v.  Sparhawk,  13 
Pick.  398 ;  Goodrich  v.  Proctor,  1  Gray,  567,  570 ;  Zeavitt  v. 
Wooiter,  14  N.  H.  550 ;  BaUett  v.  Eallett,  2  Paige,  15.)  John 
U.  Smith  was  also,  by  his  acceptance  of  the  devise,  boand  per- 
sonally for  their  payment  {Loder  v.  Ha{/ield,  71  N.  T.  93 ; 
MrdaaU  v.  EtwleU,  1  Paige,  32 ;  Harris  t.  Fly,  7  Paige,  421, 
427 ;  Oardner  v.  Oardner,  3  Mason,  1 78, 200 ;  Sands  v.  Champ- 
lin,  1  Story,  876,  383  ;  Merrill  V.  Hic^ord,  65  Maine,  118  ; 
Concine  v.  Contrine,  9  C.  E.  Green,  579.) 

At  the  time  the  bond  was  given,  the  sureties  knew,  or  mnst 
be  deemed  to  have  known,  that  the  payment  of  these  sums 
rested  primarily  on  the  land,  and  on  the  devisee  thereof,  and 
that  the  land  should  he  followed  into  the  hands  of  a  porchaaer. 
They  had  a  right  to  assame  that  a  purchaser  would  see  to  the 
proper  application  of  the  purchase  money.  So,  on  the  other 
hand,  at  the  time  the  plaintiffs  took  their  mortgage,  they  most 
be  deemed  to  have  been  aware  of  all  these  facts,  and  to  have 
nnderstood  that  the  Hability  of  the  general  estate  of  the  testa- 
tor, and  the  obligation  of  the  aareties  upon  the  bond,  were  at 
most  but  snpplementary,  and  that  the  sureties,  if  compelled  to 
pay  these  sums,  wonid  be  subrogated  to  the  right  of  the  legar- 
teea  to  follow  the  land. 

Under  these  oircnmstanceB,  the  plaintiff's  had  no  equity  to 
compel  the  l^^teea  to  seek  payment  from  the  residuary  estate, 
or  from  the  sureties  on  the  bond,  rather  than  from  the  land.  It 
is,  therefore,  unnecessary  to  consider  at  all  the  important  ques- 
tion whether  these  Bums  could  ia  any  event  be  deemed  legacies^ 
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in  sach  aense  that  they  would  be  payable  by  the  execntors,  aad 
80  be  covered  by  the  bond,  in  case  the  devised  knd  and  the 
personal  responsibility  of  John  M.  Smith  ehoald  prove  insuffi- 
cient for  their  payment. 
Bill  dismissed. 


Patthbson  vs.  Paqait. 

[18  BoattL  Ckrolinm.  EM.] 

gun  BT  TOSEION  xxEotrros. 

A  (brd)(it  eiecgtor  MDiiot  bring  an  mUoo  In  thU  8Ut«  nntil  lu  hju  UkaQ  ont 
letter*  teitalnaiiUry. 

The  facts  appear  in  the  opinion. 

Jokn  S.  Reynolda,  for  appellant. 

T.  C.  Gaston,  opposed. 

MoGowAiT,  J.  This  was  an  action  by  the  plaintiff  as  exec- 
ntors of  the  will  of  Kobert  Patterson,  deceased,  late  of  FennsyU 
vania,  originally  brought  against  John  D.  McOarley,  sheriff  uf 
Fairfield  county,  to  recover  the  proceeds  arising  from  the  sale 
of  certain  crops  seized  and  sold  by  him  as  sheriff  nnder  a  war- 
rant to  enforce  an  agreement  for  rent  of  land  executed  by 
James  Pagan  to  Kobert  Patterson,  deceased.  More  than 
"thirty  days"  had  elapsed  between  the  said  sale  and  the  com- 
mencement of  this  action.  By  an  order  of  June,  1883,  James 
Pagan  was  interpleaded  as  a  defendant,  and  answered. 

The  trial  was  had  at  the  September  term,  1883.  The  com- 
plaint alleged  that  **  Robert  Patterson,  then  a  resident  of  the 
S^tate  of  Pennsylvania,  departed  this  life,  leaving  in  full  force 
his  last  will  and  testament,  wherein  the  said  Bobert  £.  Patter^ 
son,  W.  Heyward  Drayton  and  Henry  .P.  Smith,  the  plainti&, 
were  appointed  his  ezecntore,  and  that  said  will  having  been 
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admitted  to  probate  is  the  State  of  PeDDejlTania,  was  dviy  ad- 
mitted to  probate  and  filed  in  tlie  office  of  probate  jitdge  of 
FairGeld  county,  in  the  State  of  Soath  Carolina ;  and  that  the 
said  execatorg  have  heretofore  qualified  and  entered  upon  the 
discbarf^  of  their  datiea."  The  defendant  answered,  denjing 
that  the  plaintifEs  had  legal  capacity  as  execntora  to  aae  in  this 
State. 

It  appeared  by  an  exemplification  of  the  proceedings  that 
the  will  of  Kobert  Patterson  was  dnly  admitted  to  probate  in 
the  proper  office  of  the  city  and  coDoty  of  Philadelphia,  in  the 
State  of  PennByWania,  and  that  letters  testamentary  thereon 
had  been  granted  to  the  plaintiffs,  as  execntors,  on  AngoBt 
12th,  1881.  A  fall  copy  of  the  proceedings  in  Philadelphia  in 
probating  the  will  had  been  recorded  in  the  office  of  judge  of 
probate  for  Fairfield  county,  South  Carolina,  indorsed,  "  Filed 
and  admitted  to  probate  December  29th,  1881,"  bnt  no  further 
proceedings '  were  taken.  The  peroons  named  as  executors 
nevBr  qualified  as  such  or  received  letters  testamentary  in  this 
State.  The  sheriff  testified  that  James  Pagan  had  never  ffled 
an  affidavit  denying  that  the  amonnt  claimed  was  due  on  the 
lien  for  rent  mentioned  in  the  complaint,  bnt  before  the  sale  of 
the  cotton  he  had  served  written  notice  claiming  that  the  cot- 
ton was  his  property,  not  subject  to  Patterson's  lien. 

The  plaintiffs  have  rested  and  the  defendant  moved  for  a 
nonsuit  on  the  ground  that  the  plaintiffs  had  not  established 
their  legal  capacity  to  sue.  The  motion  was  refused,  a  verdict 
rendered  for  the  plaintiffs,  and  the  defendant  appeals  to  this 
court  upon  the  following  grounds :  First.  "  For  that  his  honor 
held  that  upon  proving  the  testator's  will  in  the  office  of  the 
jadge  of  probate,  the  plaintiffs  become  legally  capable  of  suing 
in  this  State.  Second.  For  that  his  honor  held  that  nnder 
section  1875  of  the  general  statutes,  the  plaintiffs,  as  exec- 
utors, are  authorized  to  prosecute  this  action  to  judgment 
Third.  For  that  his  honor  did  not  hold  that  to  enable  the 
plaintifis,  as  executors,  to  prosecute  this  action,  they  must  have 
qualified  in  this  State  according  to  the  form  prescribed  in  the 
general  statutes.  Fourth.  For  that  his  honor  did.  not. bold,  in 
order  to  enable  the  plaintiffs,  as  executors,  to  prosecute  this 
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action  to  judgment,  they  mast  have  received  letters  testa- 
meatary  from  the  Court  of  Probate  in  this  State.  Fifth.  For 
that  his  honor  did  aot  hold  that  the  plaintiffs  hare  not  legal 
capacity  to  sae,  and  dismiss  the  complainL 

The  plaintiffs  contend  that  the  defendant  Pagan  has  no 
right  to  make  the  objection  of  want  of  capacity  on  their  part  to 
Bae,  for  the  reason  that  no  claim  was  made  against  him — that  he 
was  not  originally  sited,  bnt  the  sheriff  for  money  in  hands,  and 
Pagan  daiming  the  same  money  was  broagbt  in  by  interpleader 
and  thereby  merely  allowed  to  snpport  his  own  claim  to  the 
money,  but  not  to  dispute  others.  We  find  Pagan  on  the  record 
as  the  defendant,  and  we  know  of  no  rule  of  law  which  limits 
his  rights  as  defendant  on  acconnt  of  the  manner  in  which  he 
was  brought  in.  No  authority  was  cited  to  sustain  the  view 
suggested.  It  does  not  appear  at  whose  instance  be  was  made 
a  defendant,  bnt  we  suppose  that  he  was  substituted  for  the 
party  originally  sued,  under  the  authority  of  the  last  paragraph 
of  section  145  of  the  code,  which  provides,  that  at  the  instance 
of  a  defendant  against  whom  a  claim  is  made  for  the  property 
in  controversy,  by  a  person  not  a  party  to  the  action,  the 
"court  may  grant  an  order  to  substitute  such  person  in  his 
place,"  etc 

The  plaintiffs  also  daim  that  Pagan  could  only  avail  himself 
by  demurrer  of  the  defense  of  want  of  capacity  in  the  plaintiffs 
to  sue.  The  defendant  is  authorized  to  demur  when  the  facts 
vhich  constitute  the  defense  appear  upon  the  face  of  the  com- 
plaint ;  bat  if  it  does  not  sliow  the  facts  upon  its  face,  the  objec- 
tion can  only  be  made  by  answer  and  proof  of  the  facts.  (Code, 
§  170 ;  2  Wait's  Pr.  448.)  In  this  case,  the  fact  upon  which  the 
defense  rested  did  not  clearly  appear  upon  the  face  of  the  com- 
plaint, which  stated  that,  "the  said  will,  having  been  proved 
and  admitted  to  probate  in  the  State  of  Pennsylvania,  was  duly 
admitted  to  probate,  and  filed  in  the  office  of  the  probate  judge 
in  Fairfield  county,  in  the  State  of  South  Carolina;  and  that 
the  said  executors  have  heretofore  qualified  and  entered  npon 
the  discharge  of  their  duties."  Without  explanation,  this  state- 
ment might  be  construed  to  mean  that  the  executors  had  quali- 
fied and  entered  upon  their  duties  in  South  Carolina.    From 
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the  context  this  would  seem  to  be  the  proper  meaning,  and  a 
demitrrer  (which  sdmits  the  facts  as  stated)  might  have  failed 
to  make  the  point  intended  and  defeated  the  defense,  as  the 
proof  showed  that  the  plaintifis  nerer  gnalified  and  entered 
npon  the  discharge  of  their  dnties  in  the  State  of  Sonth 
Caroltna. 

The  main  question  in  the  case  is,  whether  the  plaintifEs  had 
l^^l  capacity  to  sne  as  executors  of  Bobert  Fattereon's  will, 
npon  which  they  had  qnalified  and  received  letters  testa- 
mentary in  the  State  of  PennsylTania,  bnt  not  in  Soath  Caro* 
lina.  There  is  no  doubt  that  the  right  to  make  a  will  gives  the 
right  to  dispose  of  testator's  personal  property  wherever  it  may 
be  sitoated,  but  before  there  is  a  will  at  all,  there  most  be  con- 
formity to  the  law  of  the  domicile  which,  in  most  of  the  States, 
reqaires  that  the  wiU  must  be  in  writing — free  and  voluntary 
— attested  by  a  certain  number  of  witnesses,  and  proved  in  an 
office  established  for  that  purpose.  Although  the  power  of 
disposal  may  be  general,  the  sanction  of  these  local  laws,  which 
are  necessary  to  give  it  effect  ae  a  will,  does  not  extend  beyond 
the  limits  of  the  State  which  enacts  'them. 

So  also  as  to  the  authority  of  esecuton,  which  is  a  very 
different  matter  from  the  probate  of  the  will.  Even  after  a 
will  has  been  probated,  it  cannot  execute  itself,  and  some 
agency  mast  be  created  to  carry  it  out  The  testator  has  the 
right  to  appoint  his  own  execntors,  and  while  undoubtedly 
their  genera)  authority  is  derived  from  the  will,  they  cannot 
enter  fully  upon  tlie  discharge  of  their  trnst  until  they  have 
complied  with  certain  statutory  regulations  upon  the  subject, 
such  as  taking  the  prescribed  oath,  in  some  of  the  States  giving 
bond,  and  receiving  letters  testamentary  j  and  before  these  re- 
qnirements  are  complied  with,  an  executor  named  can  exercise 
no  power  as  each  further  than  to  pay  funeral  charges,  and  per- 
haps do  such  other  acts  as  are  necessary  for  the  pres^ration  of 
the  estate.  These  requirements  are  necessarily  local  in  their 
nature,  and  of  course  their  operations  are  limited  to  the 
State  which  makes  them,  unleA  other  States,  from  oouTenience 
or  comity,  adopt  them  as  to  wills  executed  in  that  State. 

The  rule  and  the  reasona  for  it  are  clearly  stated  by  Chief 
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Justice  MarshaU.  in  the  case  of  Dixon's  Eeecutora  t.  Eammy'a 
Miecutors,  S  Crauch,  S19,  as  follows :  "  Tlie  question  in  this 
ease  is,  whether  the  execntor  of  a  person  who  dies  in  a  foreign 
eoantry,  can  maintain  an  action  in  this,  by  virtue  of  letters  tes- 
tamentary granted  to  him  in  his  own  country.  It  is  contended 
that  this  case  differs  from  that  of  an  administrator,  whidi  was 
formerly  decided  in  this  court,  because  the  administrator  de- 
rives his  power  over  the  estate  of  his  intestate  from  the  grant 
of  administration ;  but  an  ezecntor  derives  it  from  the  will  of 
his  testator,  which  has  invested  him  with  his  whole  personal 
estate,  wherever  it  may  be.  This  distinction  does  certainly 
exist ;  bnt  the  consequences  deduced  from  it  do  not  seem  to 
foUow.  If  an  executor  derived  from  the  will  of  hie  testator  a 
power  to  maintain  a  snit  and  obtain  a  jndgment  for  a  debt  dne 
to  his  testator,  it  would  seem  reasonable  that  he  should  exercise 
that  power,  wherever  the  antbority  of  the  will  was  acknowl- 
edged ;  bnt  if  he  maintain  the  suit  by  virtue  of  bis  letters  tes- 
tamentary, he  can  only  sne  in  courts  to  which  the  power  of 
these  letters  extends.  It  is  not  and  cannot  be  denied,  that  he 
snes  by  virtue  of  his  letters  testamentaiy ;  and  eonseqaently  in 
this  particular  he  comes  within  the  principle  which  was  de- 
cided by  this  court  in  the  case  of  an  administrator.  All  rights 
to  personal  property  are  admitted  to  be  regulated  by  the  laws 
of  the  conntry  in  which  the  testator  lived ;  bnt  the  suits  for 
those  rights  must  be  governed  by  the  laws  of  that  country  in 
wbioh  the  tribunal  is  placed.  No  one  can  sue  in  the  courts  of 
any  conntry,  whatever  his  rights  may  be,  nnless  in  conformity 
with  rules  prescribed  by  the  laws  of  that  country,"  etis.  (See, 
also,  M'urrell  v.  IHeky,  1  John.  Ch.  158;  Peterson  v.  ChemU 
oal  Bank,  33  N.  T.  40  ;  Noonan  v.  Bradley,  9  Wall.  400,  and 
EeyncUd^  Exeoatora  v.  Torrance,  2  Brev.  49.) 

It  is  clear,  then,  both  from  principle  and  authority,  that  the 
plaintiffs  had  no  legal  capacity  to  sue  in  this  State  by  virtue  of 
their  letters  testamentary  granted  in  the  State  of  Pennsylvania, 
bat  it  is  insisted  that  the  foreign  appointment  has  been  con- 
tirmed  by  the  law  of  this  State,  and  therefore  they  had  the 
right  to  sae  here.  This  might  be  possible.  As  said  by  Chief 
Jnetice  Simpson,  in  the  case  of  Dial  v.  Ctary,  14  S.  0.  579: 
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"  If  the  decedent  has  left  a  will,  opon  ite  being  established  un- 
der the  lex  domicUiiy  it  will  nsaally  be  confirmed  nnder  the 
jarisdiction  where  the  property  Is  foand,  and  the  title  of  the 
exeontor,  as  well  ae  the  disposition  of  tho  property  therein  ap- 
pointed and  directed,  will  be  recognized  here.  Bat  this  coa- 
firmation  raaet  take  place  and  be  had  in  accordance  with  the 
laws  of  the  rei  tiia  before  even  an  execntor  under  snch  testa- 
ment can  intermeddle  with  the  property,"  etc 

Is  there  any  law  in  Soath  Carolioa  which  "  confirms"  the 
appointment  of  these  execntors,  and  makes  them  executors  in 
this  State  t  Section  1875  of  the  general  statutes  of  1883,  relied 
upon  by  the  plainti&  and  the  circuit  judge,  provides,  that, 
*'  If  a  will  be  regularly  proved  in  any  foreign  conrt,  an  exem- 
plification of  such  will  may  be  admitted  to  probate  in  this  State 
upon  the  exemplification  and  certificate  of  the  judge  of  the 
Court  of  Probate,  and  the  exemplification  shall  also  be  evidence 
of  the  devise  of  lands  in  this  State  when  the  title  of  lands  cornea 
in  question,"  etc.  The  object  of  this  provision  manifestly  was 
to  avoid  the  great  incouvenience  of  producing  the  original  will 
in  this  State  for  the  purpose  of  being  used  in  evidence,  as  ap- 
pears by  the  original  act  of  1Y59  (4  Stat.  103),  which  recites, 
that  "  said  probate  or  copy  so  proved  and  attested  as  aforesud, 
shall  be  deemed  and  held  t^  be  as  good  and  sufficient  evidence 
in  any  conrt  of  law  or  equity  in  this  province  as  if  said  origi* 
nal  will  had  been  produced,"  etc.  It  may  be  conceded  that 
nnder  this  law  the  will  of  Kobert  Patterson  has  been  admitted 
to  probate  in  Fairfield  county  of  this  State,  but  no  mention 
whatever  is  made  as  to  the  qaalification  of  the  executors,  and, 
as  we  understand  it,  the  probate  did  not  ipso  facto  involve  their 
appointment  or  the  confirmation  of  the  foreign  appointment  in 
this  State,  so  as  to  enable  them  to  sne  here. 

The  qualification  of  the  executors  is  a  matter  entirely  sep- 
arate and  distinct  from  the  probate  of  the  will  and  supplemental 
thereto.  The  oath  required  of  executors  in  Pennsylvania  is  not 
identical  with  that  required  of  them  in  this  State.  Section 
1882  of  the  general  statutes  requires  that  every  executor,  at  the 
time  of  proving  the  will,  shall  take  the  oath  there  prescribed, 
"  that  the  writing  contains  the  last  will  of  the  deceased  so  far  aa 


3vGooglc 


TOEBBE  T.  WILLIAMa  S33 

he  knows  or  believes,  and  that  he  vill  well  and  tralj  execute 
the  same,  by  paying  first  the  debts  and  then  the  le^cies  con- 
tained in  the  said  will,  so  far  as  his  goods  and  chattels  will 
thereunto  extend  and  the  law  charge  him ;  and  that  he  will 
make  a  tme  and  perfect  inventoiy  of  all  sncb  goods  and  chat- 
tels," etc.  These  plaintiffs  never  took  this  oath  or  received 
letfters  testamentary  in  this  State,  and  as  was  said  in  Reynolds 
v.  Torrance,  supra :  "  The  cfpiuion  of  the  conrt  is,  that  the 
authority  derived  from  the  probate  of  a  will  and  letters  testa- 
mentary in  another  of  the  United  States,  will  not  extend  to 
this  so  as  to  empower  the  execntor  to  meddle  with  the  effects 
or  credit  of  the  deceased  within  this  State.  *  •  *  An  au- 
thenticated copy  of  a  will  and  probate  coming  from  another 
State,  may  be  received  in  this,  as  snfiicient  evidence  of  such 
will  and  probate,  bat  will  not  authorize  the  executor,  acting  by 
virtue  of  letters  granted  in  another  State,  to  meddle  with  prop- 
erty in  this  State,  without  first  applying  for  and  obtaining  let- 
ters testamentary  in  this  State,  because  the  ordinaries  [jndges 
of  probate]  within  their  several  precincts,  are  bound  to  see  to 
the  due  application  of  the  assets  of  persons  deceased  and  ought 
to  have  a  correcting  power  over  those  intrusted  with  the  ad- 
ministration of  such  assets,  for  the  safety  and  interest  of  cred- 
itors and  others  within  this  State." 

It  is  the  judgment  of  this  coart  that  the  judgment  of  the 
Giroait  Court  be  reversed. 


TOEBBB  VS.  Williams. 

[SO  EentQOky,  661.] 


"WBTnilO  HfiLD  A  VALID  WILL,  ALTBOUOH  TE8TAT0S  THOUGHT  n  IH- 
FOBMAIi. — PbESUUFTIOIT  AS  TO   WHEN  EBASUBEB  VOJtB   MADE. 

A  tertamentarj  paper  written  and  sabicribcd  by  tetUtor  irith  tfaa  Intention  o( 
maiden  It  hia  will,  U  ntch,  tltboiigh  ha  may  have  erronaaiulj  thooght  It  Told 
for  VMit  o(  legal  formalitj. 

ft  U  «  preaninption  of  Uw  th&t  ill  alterationi,  intwlineiUoiia  or  erMoret  in  ft  wlU, 
ware  mads  miter  ita  execution. 
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Breckinridge  <&  Shelhy  and  Sudetw  dk  AUm,  for  ap- 
pellants. 

Bech  tfe  ITiomton,  T.  JT.  AlUn,  and  J.  H.  MvXligan,  for 
appellees, 

Habgib,  C.  J.  Timothy  Daly  wrote  his  will  on  fonr  pa;^ 
of  paper  forming  one  sheet^  and  signed  hie  name  at  the  bottom 
of  each  page. 

Afterwards,  he  went  to  an  attorney  and  aud:  "Here  ia 
my  will,"  and  asked  him  to  suggest  snch  verbal  corrections  as 
he  thonght  advisable. 

The  attorney  read  it  over,  And  made  four  unimportant  sag- 
geations  in  pencil  between  the  lines  of  the  pen  and  ink  writing 
and  in  the  unoccupied  ?pace  at  the  end  of  lines,  there  being  no 
blanks  in  the  will. 

Besides  the  pencil  aoggestiona,  the  attorney  ran  the  pencil 
acroaa  the  words  "she  will  want  it,"  but  left  them  plain  and 
easily  tp  be  read. 

He  also  told  Daly  that  a  will  wholly  written  by  the  mater 
did  not  require  any  witnesses,  but  that  a  will  not  so  written 
did  require  witnesses,  and  gave  him  a  form  of  attestation, 
written  in  pencil,  on  a  scrap  of  paper  which  Daly  took  away 
with  him. 

The  will  was  found  after  his  death  in  a  box  under  his  bed. 

It  was  in  wrappers  on  which  was  written  the  words  "Old 
will,"  "  Will,"  "  Will  and  map,"  "  Winchester  acconnt,"  and 
an  old  foiTQ  or  unfinished  will  and  the  Winchester  account  were 
with  it  in  the  wrappers. 

Following  Daly's  name,  on  the  last  page,  is  an  attestation 
in  form  like  the  one  written  by  the  attorney,  but  not  signed  by 
any  witness. 

The  probate  of  the  paper  was  contested  on  the  ground  that 
it  was  not  a  completed  will. 

TTpon  a  trial  of  that  issue  the  court  rejected  all  inatmctiona 
asked  by  the  parties,  and  instructed  the  jury  as  follows  : 

First.  If  the  jury  believe,  from  the  evidence,  that  the 
writing  in  pen  and  ink,  wbicli  is  presented  as  the  laat  will 
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of  Timothj  Daly,  vas  Trhollj  written  by  him,  and  was  enb- 
seribed  by  him  with  the  iutentJoD  of  making  it  bis  will,  and 
was,  according  to  his  mind  and  intention,  a  completed  paper 
before  any  of  the  pencil  alterations  were  made  in  it,  the  jury 
ahoald  find  the  writing  propounded  to  be  the  last  will  of 
Timothy  Daly. 

Second.  Unless  it  was  so  written  and  anbscribed  by  him, 
with  said  intention  and  underatanding,  before  said  pencil 
alterations  were  made,  the  jnry  shonld  find  that  it  is  not  bis 
wilL 

The  third  iostraetion  need  not  be  quoted,  ag  it  is  nnobjee- 
tionable. 

The  instractions  one  and  two  above  mentioned  are  erro- 
neous, and  did  not  present  tlie  correct  law  of  the  case  to  the 
jnry. 

If  the  paper  was  wholly  written  and  subscribed  by  Daly, 
with  the  intention  of  making  it  his  will,  it  was  his  will, 
althonglt  he  may  not  hare  thought  it  was  a  completed  paper, 
by  reason  of  a  mistaken  notion  on  his  part  that  the  law  re- 
quired witnesses  to  such  a  paper.  It  was  a  complete  and  l&w- 
fal  will  when  he  presented  it'  to  the  attorney  for  verbal  sug- 
gestions. 

He  did  not  ask  the  attorney  to  make  the  corrections,  be 
only  asked  him  to  aitggett  such  reriial  corrections  as  he  thoaght 
advisable,  and  there  is  no  proof  that  Daly  ever  adopted  any  of 
the  Bo^estions  as  a  part  of  his  will,  hence  the  paper  mnst  be 
treated  as  if  the  sngs;estions  had  not  been  made,  if  Daly  in- 
tended the  paper,  as  he  had  written  and  signed  it,  to  be  his 
will. 

And  whether,  according  to  his  mind,  it  was  a  completed 
paper  or  not,  if  he  intended  it  as  hia  will,  and  had  complied 
with  the  forms  of  law  by  writing  and  signing  it  himsdf  before 
the  pencil  snggestions  were. made,  it  is  his  will,  and  it  ought  to 
be  probated,  notwithstanding  he  sought  the  verbal  snggestions, 
which  he  did  not  adopt,  and  erroneonsly  belie<;ed  that  the 
attestation  of  witness  was  necessary,  or  contemplated  the  possi- 
bility  of  a  change  of  mind,  when  he  might  be  anable  to  write 
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or  desire  some  other  person  to  write  ft  will  for  him  when  the 
attestation  form  would  be  important. 

The  italicized  words  "  mind  "  and  "  understanding"  as  ased 
in  the  q^noted  inatrnctions,  were  in  eonilict  with  the  view  of 
the  law  abo^e  expressed,  and  oaght  not  to  have  heen  em- 
ployed in  the  instructions  as  thej  were. 

In  the  absence  of  evidence  to  the  contrary,  the  law  pre- 
enmcB  that  the  date  of  the  paper  is  the  date  of  the  sabscrip- 
tion,  and  that  all  alterations,  interlibcations,  or  eraeares,  which 
appear  upon  its  face,  were  made  after  its  execution,  and  the 
jury  ahonld  have  been  so  instructed,  because  these  are  preaump- 
tions  of  law,  and  not  mere  presumptions  of  fact  or  logical  de- 
ductions in  the  popular  sense. 

It  is  true  they  are  disputable  presamptions  of  law,  and 
admit  of  evidence  to  overturn  them ;  but  such  presumptions 
should  not  be  confounded  with  presumptions  of  fact,  and 
ahould  always  be  explained  to  the  jury,  whose  duty  it  is  to 
give  full  weight  to  snch  presumptions.  (Taylor  on  Evidence, 
section  97 ;  Qreenlears  Evidence,  section  33,  et  aeq.) 

Evidence  of  verbal  statements  made  by  the  testator,  after 
making  his  will  according  to  the  forms  of  law,  to  the  effect 
that  he  has  not  made  a  will,  do  not  constitute  a  revocation  and 
possess  but  little  value,  and  when  permitted  to  go  to  the  jury 
they  should  be  instructed  that  such  statements  do  not  tend 
to  prove  revocation,  and  furnish  no  lifi^ht  in  construing  the 
written  acts  of  the  testator.  (Section  10,  chapter  113,  General 
Btatntes.) 

Wherefore,  the  judgment  is  reversed,  and  cause  remaoded, 
with  directions  to  award  to  the  appellants  a  new  trial. 


PrMampltoi)  u  t«  when  alterations  In  will  were  Haiei— It  Is  a  vei7 
ancient  rule  of  the  common  law  that  an  obrioiu  altention  or  interliaot- 
tion  in  a  dted  is  to  be  premin«d  to  have  been  made  before  the  final  execu- 
tion. Co.  Lilt.  SSOb.  u.  (I);  Tronal  t.  Castle,  1  Eeble.  32;  Doe  d. 
Tatham  v.  Catamore,  IG  Q.  B.  745 ;  s.  0.  G  Eng.  L.  &  Eq.  349. 

But  for  obvious  reasonB,  growing  out  of  tbe  nature  and  force  of  the 
Instrument  respcctivelj,  a  contrarj  rule  has  prevailed,  both  in  England 
and  the  United  Btatea,  in  regard  to  WiUt,     Snch  alterationa  appearing  in 
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t  will  are  presumed  to  have  been  made  ftfter  the  execution.  Doe  d. 
ShallcroBB  V.  Palmer,  18  Q.  B.  717;  s.  c.  8  Eog.  Law  ft  Eq.  ISO; 
Cooper  T.  Brockatt,  4  Moore's  P.  C,  419;  Burgoyne  v.  Showier,  1  Rob. 
Ecc.  5;  Rose.  N.  P.  180;  In  te  White,  80  L.  J.  Prob.  «S;  Qana  t.  Gre- 
gory, 8  D.  IL  &  G.  777. 

A  late  case  in  New  York  GOntainB  the  same  rnle.  Wetmore  t.  Carrjl, 
«  Redf.  544. 

The  buiden  of  proof  is  upon  him  who  aeserts  the  alteration  to  be  valid 
to  show  that  it  was  made  before  execution,  nnlefls  that  waj  be  fairly 
inferred  from  the  paper  itself.  Goods  of  Syker,  L.  B.  8  P.  A  D.  96; 
Goods  of  Cadge,  L.  R.  1  P.  ft  H.  M8;  Tan  Buren  v.  Cockbum,  14Barb. 
118;  Dench  v.  Bench,  2S  W.  R.  414;  Goods  of  Adamion,  L.  R.  8  P.  ft 
D.  2S8;  Rees  7.  Rees,  L.  R.  8  P.  ft  D.  84. 

Where  erasures  In  a  will  are  found  after  the  death  of  a  testator,  the 
court  will  hear  evidence  to  show  under  what  circumstances  they  were 
made,  and  on  proof  of  their  having  been  made  after  the  execatlou  of  the 
instrument  may  order  the  original  words  to  be  restored.  Sturton  v. 
Whellock,  Bng.  High.  Ct.  Just.,  Leg.  N. 

Interlineation  of  certain  words  in  the  declaration  of  a  trust  in  a  will 
was  held  to  have  been  made  prior  to  the  execution  of  the  will.  In  re 
Crattenden;  Davey  t.  Lansdell,  4S  L.  T.  (N.  8.)  465,  80  W.  R.  57  (V. 
C.  H.). 

It  may  be  shown  that  a  clause  was  inserted  in  a  will  by  snother  band, 
without  due  authority.     Charles  v.  Euber,  78  Penn,  St.  448. 

And  that  a  certain  sheet  was  not  in  the  will  when  executed.  Milln 
V.  Travers,  8  Ring.  344. 
'  If  a  will  be  found  in  the  testatcn's  possestion  and  torn,  or  mutiUited, 
or  otherwise  sltared  or  defaced,  it  will  be  presumed  to  have  been  so  changed 
ot  mutilated  by  the  testator  himself,  ontmo  rnoeandl.  Dudley  v.  Wnrd- 
ner,  41  Vt.  59;  Holland  v.  Perris,  3  Bradf.  (N.  T.)  884;  Johnson's  WiU, 
40  Conn.  587;  Patterson  v.  Hickey,  33  Ga.  150;  Legare  v.  Ashe,  1  Bay 
<a  C),  467;  Beaumont  v.  Eeim,  50  Mo.  38. 

Cancellation  is  {sesomptively  a  revocation.  Wolf  v.  Bollinger,  63 
Illinois,  SS8;  Barksdalev.  BarkBdale,13  Leigh,  53S;Haiistonv.  H^rston, 
SO  Hiss.  878. 

In  many  instances  the  court  seem  to  incline  to  the  view  td  no  jwe- 
mmption,  requiring  in  each  case  the  person  proposing  the  instroment  to 
explain  all  suspicious  phenomena.  North  River  Meadow  Co.  v.  Shrews- 
bury Church,  23  N.  J.  L.  424;  Milliken  v.  Uartin,  66  niinois.  18;  Jordan 
v.  Stewart,  28  Penn.  St.  244;  Smith  v.  U.  B.  3  WaU.  282;  Bailey  v.' 
Taylor,  11  Conn.  S84. 

It  has  been  said  that  in  Pennsylvania  alterations  are  presumed  to  have 
been  made  Itfort  execution  on  a  theory  (A  innocence,  WikoS*s  Appeal, 
tS  Penn.  St.  SW. 

ToL.  m.— 22 
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And  in  Kew  Hampahi^  after  the  execution  upon  a  Qieoi;  the  oppoute 
of  the  PeunsylTuiia  one.     Butnham  t.  Ayer,  8S  N.  H.  SSI. 


Fbarbon  vt,  Oablton. 

[IS  Bontb  CuoUu,  «?.] 

POSTHDKOIIB    CHILD   IKHERmNG  FSOM  FATHEB. 

A  poBthnmona  child  li  ■  child  "  left '  bj  bla  deceued  father,  withio  the  ttatota 
of  dlatribaUoiia,  and  capable  of  inheritiiig  from  bin. 

The  opiBion  states  the  facte. 

BfAo  (£  Cwrlide^  for  appellants. 

J.  S.  Ji.  Thomson  and  ^.  K.  Carson,  opposed. 

UoItbb,  J.  James  Carlton  died  intestate  in  March,  1863, 
and  in  July,  1862,  a  bill  was  filed  in  tbe  Conrt  of  Equity  bj 
certain  of  his  heirs,  alleging  that  the  personal  estate  in  the 
hands  of  the  administrator  was  sufficient  for  the  payment  of 
his  debts,  and  praying  for  partition  of  his  real  estate.  The  ad- 
ministrator answered,  saying  that  he  had  assets  snfficient  for  the 
payment  of  the  debts,  and  consenting  to  the  partition.  To  this 
biU  the  plaintiff)  who  was  then  an  infant  of  tender  years,  and 
the  only  child  of  a  deceased  daughter  of  the  intestate,  was  not 
made  a  party.  John  Carlton,  a  eon  of  the  intestate,  who  was  a 
party  to  the  bill,  died  intestate  in  August,  1862,  leaving  as  his 
heirs  at  law,  the  other  parties  to  the  bill  and  the  plaiDtifi, 
James  T.  Pearson,  as  well  as  the  defendant,  Anna  Waddill, 
who  also  claims  to  be  one  of  his  heirs. 

No  notice  was  taken  of  the  death  of  John  Carlton  in  the 
proceedings  then  pending  for  partition,  and  on  September  6th, 
1862,  an  order  for  a  writ  of  partition  to  issue  was  made.  In 
pursuance  of  this  order  a  writ  was  issued,  to  which  the  com- 
missioners made  a  return,  allotting  a  tract  of  land  to  the  defend- 
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ant,  Elizabeth  Garltoo,  the  widow  of  the  inteBtate,  as'  her  one- 
third  of  the  real  estate,  which,  exceeding  in  valne  her  ehare  by 
the  Bom  of  $28  90,  she  wa»  directed  to  pay  that  amoant  (to  the 
other  heirs,  we  presame,  though  it  is  not  stated  to  whom)  for 
the  purpose  of  equalizing  the  partition.  The  remainder  of  the 
land  was  recomoiended  to  be  sold,  and,  accordingly,  on  the 
same  day,  to  wit,  September  6th,  1862,  an  order  for  the  sale 
was  made,  and  in  pnrenance  of  this  order  the  balance  of  the 
land  was  boM  on  October  6th,  1862.  At  this  sale  the  defend, 
ant,  Fowler,  became  the  porchaaer,  complied  with  the  terms  of 
sale,  took  titles,  went  into  possession,  and,  subsequently,  con- 
veyed a  portion  of  the  land  to  his  co-defendant,  Brockman. 
Three  days  after  thia  sale  the  widow  of  the  intestate  gave  birth 
to  a  child,  the  defendant,  Anna  Waddill,  who  claims  as  a  post- 
hamous  child  of  the  intestate,  to  be  oue  of  his  heixs,  and,  as 
each,  entitled  to  a  share  of  his  estate. 

These  actions  were  brought  by  the  plaintiff ;  one  for  the 
purpose  of  obtaining  his  portion  of  the  tract  of  land  allotted  to 
the  widow,  and  the  other  for  his  portion  of  the  land  bought  by 
the  defendant.  Fowler,  at  the  sale  for  partition,  and  for  rents 
and  profits.  The  defendant,  Anna  Waddill,  in  her  answer,  sets 
np  a  claim  for  her  share  in  the  said  lands  as  one  of  the  heirs  of 
the  intestate.  The  circuit  judge  held  that,  so  far  as  the  land 
allotted  to  the  widow  was  concerned,  she  could  not  be  disturbed 
in  the  possession  of  it,  unless,  upon  an  inquiry  which  he  di- 
rected, it  should  be  ascertained  that  it  exceeded  in  value  her 
share  of  the  estate,  in  which  event,  the  plaintiff  and  tlie  defend- 
ant, Anna  Waddill,  would  be  entitled  to  their  shares  of  such  ex- 
cess, as  well  as  to  their  shares  of  the  amount  which  the  widow 
was  directed  to  pay  for  the  purpose  of  equalizing  the  partition. 
He  also  held  that  these  parties  were  entitled  to  their  shares  of 
the  land  bought  by  defendant,  Fowler,  at  the  sale  for  partition, 
and  now  claimed  by  him  and  his  co-defendant,  Brockman  ;  and 
that  these  defendants  should  account  for  the  rents  and  profits 
of  so  much  of  the  land  over  and  above  their  share  as  actually 
yielded  rents  and  profits,  subject  to  a  deduction  for  improve- 
ments made  by  them.  It  was  also  adjudged  that  the  plaintiff 
and  the  defeodant,  Anna  Waddill,  were  also  entitled  to  theu 
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fihares  of  the  share  of  Jobs  CarltoD,  who  died  pending  the  pro- 
ceeding for  partition.  Finally,  it  was  decreed  that  the  parties 
herein  pay  their  owd  costs  respectively. 

From  this  jndgment  the  defendants,  Fowler,  Brockman  and 
Mrs.  Carlton,  appeal  on  the  following  grounds :  Because  the 
circnit  judge  erred — 1.  In  refusing  to  dismiss  the  complaint  in 
the  case  first  above  stated.  2.  In  regniring  tlie  defendant, 
Elizabeth  Carlton,  to  pay  her  own  costs.  3.  In  requiring  a 
re-assesBment  of  the  land  assigned  to  said  defendant,  Elizabeth 
Carlton,  as  her  distribntive  share  of  the  real  estate  of  her  de- 
ceased husband,  i.  In  holding  that  the  plaintiff  and  Anna 
Waddill  were  entitled  to  any  share  in  the  premises  so  assigned. 
(,  In  holding  that  the  defendants,  J.  M.  Fowler  and  Bauford 
Brockman,  should  account  for  the  rents  and  profits  of  the  land 
purchased  by  the  said  Fowler  at  the  partition  sale  of  the  real 
estate  of  James  Carlton,  deceased.  6.  In  holding  that  the  de- 
fendant, Anna  Waddill,  is  entitled  to  any  share  in  the  land  pur- 
chased by  the  said  Fowler  as  aforesaid.  7.  In  holding  that  the 
defendants,  J.  M.  Fowler,  Sanford  Brockman  and  Elizabeth 
Carlton,  were  bound  to  acconnt  to  the  plaintiff  and  Anna  Wad- 
dill for  the  interest  of  the  latter  in  the  share  of  John  Carlton, 
deceased,  in  said  premises.  8.  In  holding  that  the  premises 
described  in  the  complaint  were  subject  to  partition. 

We  propose,  first,  to  consider  the  claims  of  the  pUuntiff. 
We  do  not  see  how  it  can  be  questioned  that  he  has  a  right  to 
have  partition  of  the  lands  in  question.  He  was  confessedly  one 
of  the  heirs  of  the  inteetate,  James  Carlton,  and  he  was  not 
made  a  party  to  the  proceedings  for  partition — was  an  infant 
at  the  time,  and  has  only  recently  attained  the  age  of  tweuty- 
one  years.  He  was,  therefore,  not  bound  by  those  proceedings, 
and  his  rights  stand  as  if  no  such  proceedings  had  ever  been  in- 
stitnted  ;  for  if  there  is  anything  settled,  it  is  that  judgments 
bind  only  the  parties  to  the  proceedings  in  which  they  are  ob- 
tained and  their  privies.  Indeed  it  does  not  seem  to  be  seri- 
ously denied  that  he  has  a  right  to  demand  partition  of  the 
land  purchased  by  the  defendant,  Fowler,  and  to  have  his  share 
thereof  set  apart  to  him. 

It  is  contended,  however,  that  inasmuch  as  the  share  of  the 
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widow  woold  have  been  one-third  anyhow,  no  matter  what  ma; 
hare  been  the  number  of  the  children,  and  inaemnch  as  only 
one-third  of  the  real  eetate  was  allotted  to  her,  that  the  plaintiff 
has  no  caaee  of  complaint  ag;aiiiBt  her,  ob  that  amoant  woald 
have  been  allotted  to  her  even  if  the  plaintiff  had  been  a  partj 
to  the  proceedinge  for  partition.  But  it  must  he  remem- 
bered that  persons  interested  in  the  subject-matter  of  litigation 
are  required  to  be  made  parties  for  the  purpose  of  enabling 
them  to  be  heard  at  every  step  taken  therein,  and  as  this  plaint- 
iff has  not  yet  had  an  opportunity  of  being  heard  as  to  the  pro- 
prFety  of  the  partition  which  has  been  made,  he  etill  has  that 
right.  It  may  be  that,  through  collusion,  mistake  or  n^ligence 
of  the  other  parties,  the  land  allotted  to  the  widow  exceeded 
her  share,  or  that  the  partition  was  open  to  objection  upon  some 
other  groQud,  and  the  plaintiff  undoubtedly  has  a  right  to  have 
the  whole  matter  inquired  into ;  and  most  nnqueationably  he 
has  a  ri^ht  to  demand  from  the  widow  his  portion  of  the 
amoant  which  Bhe  was  directed  to  pay  for  the  purpose  of  eqnal* 
izing  the  partition.  This  being  so,  it  follows,  necessarily,  that 
there  was  do  error  in  requiring  the  defendant,  Elizabeth  Carl- 
ton, to  pay  her  own  costs ;  on  the  contrary,  the  provision  of  the 
oircait  decree,  in  that  respect,  is  perhaps,  more  favorable  to  her 
than  she  would  have  had  a  right  to  demand. 

The  nest  inquiry  is,  whether  there  was  any  error  in  requir- 
ing the  defendants,  Fowler  and  Brockman,  to  account  for  rents 
and  profits.  Although  there  seems  to  be  some  conflict  of  de- 
cision elsewhere  as  to  the  liability  of  one  tenant  in  common  to 
account  to  his  cotenants  for  renta  and  profits  of  the  premises 
held  in  common,  yet,  in  this  State,  the  rule  is  too  well  settled  to 
admit  of  controversy,  that,  when  one  tenant  in  common  oocn- 
piea  and  uses  more  than  his  share  of  the  common  property,  ha 
is  liable  to  account  to  his  cotenant  for  the  rents  and  profits  of 
BO  much  of  the  common  property  as  he  has  occupied  and  used 
in  excess  of  his  share.  {Soaife  v.  Thomson,  15  S.  0.  338,  and 
the  anthorities  therein  cited.)  The  plaintiff  never  having  been 
divested  of  the  title  to  his  ^are  in  the  land  bought  by  Fowler 
At  the  sale  for  partition,  was,  nnqueetionably,  tenant  in  com- 
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moD,  and,  as  each,  entitled  to  an  account  for  rents  and  profita 
as  directed  bj  the  circuit  jndge. 

Next,  as  to'tbe  plaiutiff'B  claim  for  his  portion  of  the  share 
of  his  deceased  nacle,  John  Carlton,  in  the  intestate's  estate. 
John  Carlton  was  originally  one  of  the  parties  of  the  proceed- 
ing for  partition,  and  had  he  lived  until  the  decree  for  partition 
and  sale  thereunder  was  made,  his  interest  wonld  nndonbtedlj 
hare  passed  to  the  purchaser  at  snch  sale.  But,  pending  that 
proceeding,  and  before  anj  decree  for  partition,  he  died  intes- 
tate, leaving  the  plaintlfi,  who  was  not  a  party  to  such  proceed- 
ing, as  one  of  his  heirs  at  law,  and  no  notice  whatever  was  taken 
of  his  death  in  the  further  conduct  of  that  case.  Of  course, 
when  John  Carlton  died  intestate,  his  interest  in  the  real  estate 
of  his  deceased  father  at  once  descended  to  and  became  veeted 
in  bis  heirs  at  law,  of  whom  the  plaintiff  was  one,  and  any  eab- 
Bequent  sale  of  the  estate,  under  a  proceeding  to  which  the 
plaintiff  was  not  a  party,  could  no  more  divest  the  interest  of 
the  plaintiff  in  the  share  of  his  deceased  ancle  than  it  could  di- 
vest his  interest  in  the  estate  of  his  grandfather.  It  is  clear, 
therefore,  that  the  plaintiff  was  entitled  to  claim,  not  only  his 
share  as  one  of  the  heirs  of  his  deceased  grandfather,  bat  also 
hia  share  as  one  of  the  heirs  of  his  deceased  unde,  John  Carl- 
ton ;  and  there  was  no  error  in  the  judgment  below  in  this 
respect. 

Finally  we  are  to  consider  what  is  the  only  real  question  in 
the  case,  the  claim  of  the  defendant,  Anna  Waddill,  the  post- 
humous child  of  the  intestate.  Under  a  rule  which  was  rigidly 
observed  by  some  of  the  former  chancellors  of  this  State,  this 
question  could  never  have  arisen ;  for,  according  to  that  mle,  a 
bill  for  partition  of  the  real  estate  of  an  intestate  would  not 
have  been  entertained  nntil  after  the  lapse  of  twelve  months 
from  the  death  of  snch  intestate.'  If  this  wholesome  rule  had 
been  observed  when  the  application  was  made  for  the  partition 
of  his  estate,  the  parties  wonld  probably  have  been  saved  the 
expense  of  this  litigation.  Bnt  although  this  was  a  rale  gov- 
erning the  practice  of  some,  at  least,  of  the  former  chancellors, 
on  circuit,  yet  it  was  not  based  upon  any  statutory  provision  like 
that  forbidding  the  distribution  of  the  personal  estate  of  an 
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intestate  "  till  after  one  year  be  fully  expired  after  the  intea- 
tate'B  death  "  (2  Stat.  524 ;  Gen.  Stat.  455),  nor  did  it  have  the 
sanctioD  of  any  decisioa  of  a  coart  of  last  resort,  so  far  as  we 
know.  We  canoot,  therefore,  nndertake  to  say  that  the  failure 
to  observe  this  statutory  rule  invalidated  the  partition  now  un- 
der consideration. 

The  question,  therefore,  of  the  right  of  a  posthamoTis  child 
to  inherit  from  his  deceased  father,  is,  so  far  as  we  are  in- 
formed,  for  the  first  time  distinctly  presented  for  decision  in 
this  State.  The  rtde,  elsewhere,  seems  to  be  well  settled,  that 
a  posthumous  child  inherits  from  his  deceased  father  jast  as  if 
he  had  been  born  in  the  lifetime  of  such  father,  and  had  sor- 
vived  him.  In  4  Kent's  Ckim.  412,  it  is  said  :  "  Posthnmona 
children  inherit,  in  all  cases,  in  like  manner  as  if  they  were 
bom  in  the  lifetime  of  the  intestate  and  had  survived  him. 
This  is  the  uniyersal  rule  in  this  country.  It  is  equally  the 
acknowledged  principle  in  the  English  law ;  and  for  all  the 
beneficial  pnrposes  of  heirship,  a  child  in  ventre  ea  mere  is  con- 
sidered as  al»olutely  bom."  8o  in  8  Washb.  Real  Prop, 
bk.  3,  ch.  I,  §  3,  p.  16,  it  is  said  :  "  Posthumous  children  inherit 
in  the  same  manner  as  if  they  had  been  born  in  the  lifetime  of 
their  father,  and  were  surviving  heirs ;  and  this  doctrine  is 
naiversally  adopted  in  the  United  States.  And  this  relates 
back  to  the  conception  of  the  child,  if  it  is  bom  alive." 

In  WaUis  v.  Sodson,  2  Atk.  115,  the  intestate  died  in  De- 
cember, 1724,  "  and,  at  his  death,  left  issue,  Towers  Wallis,  his 
only  child,  an  infant,  who  died  within  a  week  after  his  death, 
and  the  defendant,  Elizabeth,  his  widow,  enceinte  with  the 
plaintiff,  who  was  born  on  May  23d  following ;"  wid  the  ques- 
tion was  whether  the  posthumous  child  could  take  any  portion 
of  the  deceased  sou's  estate.  Held,  that  she  could,  Lord  Hard- 
wick  saying :  "  The  principal  reason  I  go  upon  in  the  question 
is,  that  the  plaintiff  was  in  ventre  ea  mere  at  the  time  of  her 
brother's  death,  and,  consequently,  a  person  in  rerum  natura, 
so  that  both  by  the  rules  of  the  common  and  civil  law,  she  was, 
to  all  intents  and  pnrposes,  a  child,  as  much  as  if  bom  in  the 
father's  lifetime."  In  Lancashire  v.  Lancashire,  5  T.  R.  49, 
John  Lancashire,  being  unmarried,  made  his  will,  and,  subso- 
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qaentlj,  married  aod  died,  leaving  hie  wife  pregoaot,  who,  snb- 
sequentlj,  gave  birth  to  a  child,  and  the  qnestion  was  whether 
this  operated  as  a  revocation  of  the  will.  The  geneTal  proposi- 
tion that  marriage  and  the  birth  of  isane  would  operate  as  a 
revocation  being  conceded,  the  only  qneBtion  considered  was, 
"  whether  a  poBthnmoas  child  is  considered  in  the  same  sitnatioD 
as  one  born  daring  the  parent's  life,  and  the  conclusion  reached 
was  that  there  was  no  distinction.  (See,  also,  I^eiluaaon  v. 
Woo^ard,  4  Yes.  822.) 

An  argument  in  support  of  a  contrary  view  has  been  sng^ 
gested,  drawn  from  the  word  "  leave  "  in  onr  etatnte  of  distr^ 
butions,  and  it  has  been  contended  that  as  onr  statute  provides 
only  for  those  whom  the  intestate  leaves  at  his  death,  an  nnbom 
child  of  the  intestate  cannot  be  said  to  be  one  of  those  2^  hy 
him  at  his  death,  and,  conBequently,  cannot  inherit  under  the 
statute.  If,  however,  as  we  have  seen,  there  is  no  distinction, 
in  law,  between  a  posthumous  child  and  one  born  daring  the 
father's  lifetime,  so  far  as  the  right  to  inherit  is  concerned,  this 
ailment  loses  its  force.  But,  in  addition  to  this,  it  has  been 
repeatedly  decided  that  a  devise  to  the  children  of  one  "  living 
at  his  death  "  embraces  a  posthamons  child.  {Clarke  v.  Slate, 
2  Ves.  Jr.  673,  and  the  cases  therein  cited ;  Jenhme  v,  Freyer, 
4  Paige,  52  ;  Steadfaet  v.  JVlxM,  3  Johns.  (N.  T.)  Gas.  18.) 

So  in  Burdet  v.  Hopegood,  1  F.  Wm.  486,  the  testator  de- 
vised  the  premises,  "  in  case  he  should  leave  no  sou  at  the  time 
of  his  death,"  to  the  defendant,  Hopegood,  and  died,  leaving 
his  wife  preguaut,  who  afterwards  gave  birth  to  a  son,  the 
plaintiff,  and  it  was  held  that  the  plaintiff  was  entitled  to  the 
devised  premises,  the  contingency  upon  which  the  estate  was 
to  go  over  to  the  defendant  not  living  happened ;  the  testator 
did  Uofve  a  son,  althoogh  he  was  not  bom  at  the  time  of  his 
father's  death.  See,  also,  Bedon  v.  Sedan,  2  Bail.  231,  where 
the  same  view  seems  to  have  been  taken  as  a  matter  of  coarse^ 
the  question  not  being  discuBsed  by  the  court.  It  seems  to 
us,  therefore,  that  a  posthumous  child,  who  is  afterwards  bom 
alive,  must  be  regarded  as  one  of  the  children  left  by  his  de- 
ceased father,  and,  as  snch,  capable  of  inheriting  nnder  our 
statute. 
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It  may  be  conteDded,  however,  that  though  s  posthnmons 
ehild  ia  an  heir  of  bis  deceased  father,  and,  as  sach,  e&titled  to 
a  pordoD  of  bis  estate,  jet,  that,  as  his  rights  do  not  attach  un- 
til his  birth,  be  most  take  hie  portion  of  the  estate  in  the  con- 
ditioQ  in  which  it  is  found  at  his  birth  ;  and  where,  as  in  this 
case,  the  real  estate  of  bis  deceased  father  has,  before  his  birth, 
been  converted  into  money  or  bonds  by  a  sale  thereof,  his  claim 
must  be  confined  to  his  share  of  snch  money  or  bonds,  and 
that  he  cannot  claim  a  share  of  the  land  in  the  hands  of  a 
pDrcbaser. 

We  have  found  one  case,  which,  at  first  view,  seems  to  sup- 
port  this  proposition.  {Knoits  v.  Steams,  91  U.  S.  6S8.)  In 
that  case,  the  action  was  brought  to  set  aside  the  sale  and  con- 
veyance of  certain  real  estate  in  the  city  of  Richmond,  Yirginia, 
of  which  one  Edwin  Enotts  died  seized.  The  order  of  sale  was 
obtained  under  a  bill  filed  for  that  purpose  by  the  guardian  of 
the  infant  children  of  the  deceased,  to  which  his  widow  was  a 
party.  The  case  made  by  the  pleadings  and  evidence  was,  that 
the  property  spid  consisted  of  a  house  and  lot,  which,  with  a 
few  articles  of  household  and  kitchen  furniture,  constituted  the 
mtire  estate  of  the  intestate ;  that  the  house  was  much  out  of 
repair,  so  macb  so  that  it  conld  not  be  rented,  and  the  parties 
had  no  means  to  repair  it,  nor  had  they  auy  other  property 
from  which  they  conld  derive  a  support ;  and  that  it  was  mani- 
festly for  the  interest  of  all  parties  concerned  that  the  property 
should  be  converted  into  funds  yielding  an  income.  The  prop- 
erty was  sold  on  April  5th,  1863,  the  money  paid  and  invested 
in  Confederate  bonds  by  order  of  the  court,  and  titles  were 
made  to  the  purchaser.  Tn  the  month  of  May,  following  the 
sate,  the  widow  gave  birth  to  a  posthumous  child,  uid  the  sale 
vaa  attacked  because  this  unborn  child  was  not  a  party  to 
the  proceedings,  nor  were  its  interests  specifically  considered 
in  the  proceedings  in  that  case.  The  coort  held  that  "  the 
posthumous  child  did  not  possess,  until  bom,  any  estate  in  the 
real  property  of  which  his  father  died  seized,  which  conld  affect 
the  power  of  the  court  to  convert  the  property  into  a  personal 
fund,  if  the  interests  of  the  children  then  in  being  or  the  enjoy- 
ment of  the  dower  right  of  the  widow  ret^oired  such  courer- 
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eiOD.  Whatever  estate  devolved  upon  him  at  his  birth  was  an 
eetate  in  the  property  in  its  then  coaditioQ.  Tlist  property  had 
then  ceased  to  be  realty ;  it  had  become,  by  the  sale,  converted 
into  personalty,"  The  court  nlso  relied  upon  the  farther 
ground  that,  under  the  laws  of  Virginia,  *'  Parties  in  being,  pos- 
sessing an  estate  of  inheritance,'  are  there  regarded  as  so  far 
representing  all  persons,  who  being  afterwards  bom,  may  have 
interests  in  tlie  same,  that  a  decree  binding  them  will  also  bind 
the  after-bom  parties,"  and  refers  to  the  case  of  Faulkner  v. 
Davis,  18  Gratt.  651 ;  and  this  case,  upon  examination,  will  be 
found  to  be  not  in  conflict  with  the  views  herein  presented. 
No  other  authority  is  cited,  and  the  conclnsion  reached  by  the 
conrt,  upon  this  branch  of  the  case,  is  not  supported  by  any 
reasoning  further  than  that  above  qaoted. 

This  case,  it  will  be  observed,  was  not  a  case  in  which  an 
order  of  sale  for  partition  was  in  question,  but,  on  the  contrary, 
was  a  case  in  which  the  order  of  sale  which  was  attacked,  wai 
made  by  the  court  for  the  purpose  of  changing  an  anfruitfol 
investment  of  the  property  of  persona  who  were  not  ««t  Juris, 
into  something  that  would  yield  an  income  necessary  for  the 
support  of  such  persons.  The  sale,  therefore,  might,  perhaps, 
have  been  sustained  upon  the  principles  established  by  the  case 
of  5(yK  V.  Fisher,  3  Kich.  Eq.  1,  in  which  the  court  of  equity 
asserted  its  power  to  bar,  by  its  decree  for  sale,  the  interest  of 
unborn  contingent  remaindermen,  who,  of  course,  could  not  be 
made  parties.  But  such  a  power  conld  only  be  exercised  when 
a  proper  case  was  made  for  its  exercise — when,  as  in  the  case  of 
Knotta  V.  Steams,  and  in  Bojil  v.  Fisher,  it  has  been  ascertained, 
by  an  inqniry  made  for  that  purpose,  that  a  sale  was  necesaatj 
to  provide  for  the  interests  of  those  who  could  be,  and  were, 
brought  before  the  court.  A  proceeding  for  partition  is  a  very 
different  matter,  and  presents  totally  different  questions  for  the 
consideration  of  the  court ;  and  if,  as  we  have  seen,  the  doctrine 
is  well  settled  that  a  posthumous  child  inherits  in  the  same 
manner  as  if  he  had  been  born  in  the  lifetime  of  his  father  and 
had  survived  him,  we  do  not  see  how  his  interest  could  be 
divested  by  a  proceeding  for  partition  to  which  he  was  not  a 
party,  notwithstanding  the  inference  that  may  be  drawn  from 
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some  of  the  reinarkB  made  in  the  case  of  Knotta  y.  Steams, 

We  think,  therefore,  that  the  defendant,  Anna  Waddill,  was 
entitled  to  clum  the  same  rights  as  the  pUintifb  haa  been 
shown  to  be  entitled  to,  and  that  there  was  no  error  on  the  part 
of  the  circnit  judge  in  bo  adjudging. 

The  judgment  of  this  court  ia  that  the  jadgment  of  the 
Circuit  Court  be  affirmed. 

HoGK)WAii,  J.,  absent  at  the  hearing. 


WeiTB  vs.  Spaulding. 

[BO  Michigan,  £2.] 

KeMOVAI.  of   ANCILLABT   ADHINiaTRATOB. IlTrBBEBT  OF  WIDOW. 

KonOE   TO   ADMINIBTBATOB. KoN-BESID&trOB. 

An  inteeUte's  widow  baa  no  interest  in  prtitlcining  for  the  remoTal  of  an  anoU- 
lary  administrator  who  is  admlnlatrator  at  the  place  of  decaaaed's  domicU, 
where  she  rs^dee. 

A  more  allegation  that  a  petitioner  for  the  removal  of  administrator  ie  a  creditor 
of  deceMed,  la  not  enough  witboatapruna/adt  showing  of  how  be  became 

A  petition  of  remorsl  "  for  noD-perfonnsnce  of  hia  datj,"  is  not  anffidentlj  epe- 
dfio  to  pat  the  admiiiieb«tor  on  hie  defb&se. 

Kotloe  of  proceedings  to  remove  an  administrator  living  in  a  foreign  jnrisdioUon, 
most  be  served  personal!;  on  him  and  on  the  h«ir  at  law. 

Boo^wddence  is  not  of  itself  a  mfficient  gronnd  to  remove  an  ondllarj  adminis- 
trator who  la  alio  admlnietrator  at  deceased's  place  of  domiciL 

Pbooee3)inos  to  remove  an  administrator, 

J.  S.  Clayberg,  for  petitioners. 

J.  D.  TumhiU  and  J.  C.  Shieldt,  for  respondent. 

OooLBT,  J.  This  case  comes  before  us  on  certiorari  to  re- 
view proceedings  which  have  been  had  in  the  Probate  Oourt 
for  the  count;^  of  Alpena,  and  afterwards  in  the  Circnit  Court 
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on  appeal,  to  remove  the  roBpondent  from  the  o£Sce  of  admio- 
istrator  of  the  estate  of  William  White,  deceased,  and  (?hicb  re> 
anlted  io  an  order  for  hia  removaL 

Without  going  into  the  evidence  in  the  case,  which  ie  sM 
oat  in  full  in  the  record,  it  17111  be  aafficient  for  onr  pnrpoeeB 
to  etate  the  facts  as  they  appeared  of  record  in  the  Prohate  Court 
at  the  time  the  administrator  was  called  upon  to  make  answer 
to  the  charges  against  him. 

William  White,  it  appears,  was  a  resident  of  the  State  of 
Massachusetts,  and  died  in  that  State  in  1873.  He  left  surviv- 
ing him  Eliza  White,  his  widow,  and  a  daughter,  his  sole  heir 
at  law,  both  of  whom  then  resided  and  still  reside  in  Massachu- 
setts. The  respondent,  very  soon  after  the  death  of  William 
White,  was  appointed  administrator  in  the  State  of  Maaaachn- 
setts,  and  OQ  the  snppoeition  that  there  was  property  belonging 
to  the  estate  in  the  county  of  Alpena,  letters  of  administration 
were  taken  out  by  the  respondent  in  that  county  also.  That 
administration  was  of  course  ancillary  to  the  administration  in 
Maeeachnaette.  If  there  was  any  such  property,  no  inventory 
was  ever  made  of  it  and  filed  in  the  Probate  Court.  The  rea- 
sons for  this  we  conld  only  obtain  from  the  evidence,  and  into 
that  we  do  not  go ;  merely  stating  the  fact  that  np  to  the  time 
when  the  petition  for  removal  was  filed  there  was  nothing  of 
record  to  show  that  the  ancillary  sdministration  had  anything 
on  which  to  act.  A  warrant  had  been  issued  to  commisaionerB 
for  proving  claims,  and  the  commissioners  had  made  their  re- 
port showing  that  none  were  proved,  but  the  record  did  not 
show  any  order  for  the  warrant.  Neither  did  it  show  any  ap- 
plication by  creditors  to  prove  claims  in  any  way,  or  any  orders 
by  the  Probate  Court  to  expedite  the  proceedings  of  the  ad- 
mini  atrator. 

Such  was  the  position  of  things  when,  on  July  19,  1880, 
the  following  petition  was  presented  in  the  Probate  Court : 
"  State  of  Miohioav,  Codstt  of  Alpena — es. 

"  In  the  matter  of  the  estate  of  WiUiam  White,  deceased. 
"To  the  Hon.  J.  D.  Holmes,  Judge  of  Probate  for  the  county 
of  Alpena,  in  the  State  of  Michigan. 

"  We,  the  undersigned,  Eliza  White,  widow  of  the  late  Wm. 
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White,  of  BoetoD,  Maflsachosetts,  and  D.  H.  Kogera,  of  Boston, 
and  Geo.  N.  Fletcher,  of  Detroit,  principal  creditore  of  the 
flftid  White,  deceased,  ask  that  yon  will  remore  Rnfiie  H. 
Spanlding,  of  Boflton,  who  was  appointed  administrator  of  the 
estate  of  said  White,  in  1873,  by  Obed  Smith,  Judge  of  Pro- 
bate, for  Don-performance  of  hie  duty,  and  snch  other  reasons 
as  will  be  preeented  to  yon  od  the  hearing  thereof,  and  to  ap- 
point, in  his  place,  some  other  suitable  person  resident  of  the 
State  of  Michigan. 

"EuzA  WHrra, 
"D.  H.  EooxBS, 
"Geo.  N.  Fletohbe." 

This  petition  was  verified  in  general  terms  by  Fletcher,  and 
the  judge  of  probate  made  an  order  for  hearing  npon  it  on  An- 
gust  14th  following.  The  order  directed  that  notice  be  given 
to  all  persons  concerned  by  three  weeks  publication  in  an  Al- 
pena newspaper. 

As  this  petition  was  the  beginning  of  the  presept  proceed- 
ing, it  becomes  important  to  know  whether  it  was  sufficient  to 
invoke  the  jurisdiction  of  the  coort  for  the  object  at  which  it 
aimed.  To  render  it  sufficient  for  the  purpoee  two  things  w^re 
eesential :  jirat^  that  it  shoold  be  presented  by  parties  interested 
in  the  proposed  order ;  and  Beeond,  that  it  should  allege  suffi- 
cient cause.  Mere  iutniders  hare  no  business  to  interfere  in 
the  management  of  estates,  and  are  not  concerned  with  the 
shortcomings  of  those  to  whom  their  administration  has  been 
committed.  {Dowdy  t.  Oraham,  13  Miss.  451  \  Carroll  v. 
ffuie,  21  La.  Ann.  S61.) 

The  petitioners  in  this  case  represent  themselves  as  being 
the  widow  and  principal  creditors.  No  question  is  made  re- 
specting the  fact  of  Mrs.  White  being  the  widow,  but  it  is  de- 
nied that,  as  Buch,  she  had  any  apparent  interest.  If  the  intes- 
tate at  the  time  of  his  death  had  been  domiciled  in  this  State, 
so  that  his  personalty  must  be  distributed  according  to  oar 
laws,  and  the  widow  under  the  statute  of  distributions  would 
hare  been  interested  in  the  property,  no  doubt  could  hare  arisen 
respecting  her  interest  in  the  expediting  of  administration. 
JPoee  T.  Oppmheim,  13  Ind.  S33 ;  Evom  r.  Buchanan,  15 
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Ind.  438.)  Bat  in  this  case  the  inteetate  was  domiciled  at  the 
time  of  bis  death  in  Masaachnsette ;  hie  widow,  if  entitled  to 
personalty,  will  obtain  it  there  and  according  to  the  laws  of 
that  State,  and  the  wrong,  if  any  is  being  done  to  her,  is  done 
there  and  by  the  respondent  in  his  capacity  of  principal  admin- 
iatrator,  and  not  here  in  this  mere  ancillary  proceeding.  The 
impropriety  of  the  widow  coining  to  Michigan  from  Massachn- 
settB,  where  she  has  her  home,  to  complain  of  the  administra- 
tor who  also  resides  in  Massachusetts,  where  her  right  to  claiih 
anything  from  him  in  his  representative  capacity  is  a  right 
given  and  measnred  by  and  enforceable  under  the  laws  of  Mas- 
BBchnsettB  and  in  its  conrte,  seem  too  obvions  to  be  enlarged 
Upon.  And  it  is  presnmed  that  parties  having  snbstantial 
grievances  do  not  often  go  several  hundred  miles  to  a  foreign 
jurisdiction  for  a  justice  which  can  be  more  properly  as  well 
as  more  completely  awarded  to  them  in  the  forom  of  their 
domicil. 

It  is  true  that  if  real  estate  shall  be  discovered,  belonging  to 
the  estate  in  Michigan,  the  widow  will  be  entitled  to  dower  in 
it,  bnt  it  is  also  true  that  she  makes  no  allegation  that  there  is 
satAx  estate,  and  if  there  were  any,  she  ia  under  no  necessity  of 
awaiting  the  proceedings  of  the  administrator  to  have  dower 
assigned  to  her  in  it.  His  proceedings  do  not  necessarily  delay 
her  in  any  way. 

We  need  not  remark  upon  the  fact,  which  wiU  probably 
not  be  contested,  that  there  is  a  manifest  propriety  in  having 
the  principal  and  the  ancillary  administrations  in  the  same 
hands,  or  at  least  not  in  hostile  hands,  and  that  if  there  is  any 
snbstantial  reason  why  this  administrator  should  be  removed, 
the  Massachusetts  court  is  prima  fiuAe  the  one  to  be  appealed 
to.  But  for  the  purposes  of  this  case  it  is  sufficient  for  ns  to 
say  that  the  widow  shows  or  indicates  no  interest  of  her  own 
to  be  subserved  by  the  proposed  order,  or  which  is  prejudiced 
by  the  actiou  of  the  administrator. 

The  other  petitioners  claim  to  be  principal  creditors.  The 
fact  that  they  are  sucli  is  left  to  stand  upon  their  naked  asser- 
tion without  specification  or  explanation.  What  are  their 
claims,  and  when  did  they  accrue  J    Neither  the  record  nor  the 
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petition  gives  ne  anj  light  on  that  snbject.  Under  some  sya- 
teme  of  probate  proceedings,  differing  from  onrs,  and  where 
the  claims  are  not  proved  in  the  Probate  Court,  yerj  slight 
showing  of  indebtedness  to  the  petitioner  would  no  donbt  be 
Bofficient,  becanse  it  would  not  be  expected  that  on  the  hearing^ 
of  such  a  petition  there  should  be  a  trial  on  disputed  collateral 
&cte ;  but  under  no  system  would  a  naked  allegation  that  one 
was  a  creditor,  without  showing  how  or  by  what  instrument  or 
contract  he  became  such,  be  suMcient.  There  should  be  at 
least  aprima/aeie  showing  in  any  case.  {Grataoap  v.  Phyfe, 
1  Barb.  Ch.  486;  CottereU  v.  Brook,  1  Redf.  Sur.  148;  Cole- 
grow  V.  HortoTi,  11  Paige,  361.)  But  under  the  system  which 
prevails  in  this  State  all  claims  are  proved  and  allowed  either 
in  the  Probate  Court  itself  or  before  commissioners  appointed 
by,  and  who  r^wrt  to,  the  probate  judge;  so  tiiat  the  records 
of  the  Probate  Conrt  show,  after  the  proper  time  has  elapsed, 
whether  there  are  any  creditors  or  not,  and  if  there  are  any, 
who  they  are.  In  the  early  stages  of  an  administration  this 
might  not  be  so,  but  after  the  lapse  of  several  years  it  is  pre- 
sumptively so  always. 

In  this  case  not  only  do  Fletcher  and  Rogers  fail  to  show 
that  they  have  any  claim,  hnt  the  prima  facie  case  is  against 
them.  If  the  proceedings  of  the  commissioners  who  were 
appointed  to  pass  upon  claims  were  valid,  it  is  plain  that 
these  parties  are  not  creditors.  But  we  do  not  at  this  time 
enter  upon  the  question  of  the  validity  of  the  proceedings  of 
the  commissioners,  because,  independent  of  that,  these  parties 
apparently  have  no  claims.  Their  claims,  if  any,  could  only 
have  arisen  in  the  hfetime  of  the  intestate :  ho  died  and  letters 
were  taken  out  upon  his  estate  more  than  seven  years  before 
this  petition  was  presented,  and  it  is  this  petition  that  for  the 
first  time,  so  far  as  the  court  was  informed,  notified  the  ad- 
ministrator that  these  parties  claimed  to  he  creditors.  The 
same  paper  that  first  asserted  their  claims  as  creditors,  de- 
manded the  removal  of  the  administrator  for  neglect  of  duty 
towards  them  in  that  character.  This  was  simply  prepos- 
teroos.  That  presumptively  they  had  no  claim  is  sufBciently 
shown  by  &taie  of  Oodfrey,  4  Mieh.  308 ;  Sperry  v.  Moort^a 
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.^tate,  49  Mioh.  358 ;  Brovm  y.  Forti^,  43  Mich.  493.  It  U 
immsterial  in  tbia  case  whether  or  not  exceptional  cireom- 
stances  esieted  which  woald  make  them  creditors ;  the  conrts 
can  odIj  coaeider  aach  circutnBtaDces  when  they  are  brong^ht  to 
their  notice  in  some  proper  way. 

This  petition  then  was  fatally  defective  in  the  firat  reqni- 
nte  of  afaowing  an  interest  in  the  petitioners.  It  was  equally 
defective  in  its  statement  of  the  ground  of  complaint.  The 
vague  allegation  of  neglect  of  dnty  was  Dot  safficient  to  put 
the  administratornpon  his  defense,  and  he  might  have  disre- 
garded it  altogether.  The  jndge  of  probate  sboold  have  re- 
fused to  make  any  order  for  hearing  upon  it. 

The  judge  of  probate  not  only  made  an  order  for  hearing, 
but,  as  has  been  said,  he  directed  constrnctive  service  to  be 
made  by  publication  in  an  Alpena  paper.  As  the  parties  to  be 
notified,  the  administrator  and  the  heir  at  law,  both  resided  in 
Massachusetts  and  their  residence  was  known,  the  judge  should 
not  have  contented  himself  with  directing  a  pnblicatiiHi  of 
which  they  might  never  hear,  but  sbonld  have  directed  per- 
sonal service  also.  He  was  probably  right  in  assuming  that 
the  statute  did  not  require  this ;  bat  these  proceedings  are  sup- 
posed to  have  enbstantial  justice  in  view,  and  the  jn(^  of  pro- 
bate should  never  overlook  that  fact. 

Notice  of  the  proceeding  seems  to  have  reached  the  admin- 
istrator, and  he  appeared  on  the  day  assigned  for  hearing,  hot 
only  for  the  purpose  of  moving  to  quaeh.  Thereupon  the  pe- 
titioners, by  ao  attorney  who  answered  for  them,  asked  and 
obtained  leave  to  amend.  An  amended  petition  was  then  filed, 
which  appears  to  have  been  signed  by  Fletcher  and  Bogers, 
and  to  which  Fletcher  also  put  the  name  of  Mrs.  White.  This 
petition  is  as  follows : 

"  State  of  Miohioah,  ) 

County  of  Alpena,  J 
"  Probate  Court  for  Alpena  County. 

"  To  the  Hon.  J.  D.  Holmes,  Judge  of  Probate  for  said 
County : 

"  In  the  matter  of  the  estate  of  William  Whit^  deceased. 
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"  Tour  petitioners  would  reepectfnlly  represent  to  this  court, 
that  they  are  intereeted  in  said  estate,  as  creditors  of  said  Wil- 
liam White,  deceased ;  that  on  or  aboot  the  15th  day  of  An- 
gaat,  1873,  one  Bafas  H.  Spanlding,  of  Boston,  UaeaachuBetts, 
vas  appointed  administrator  of  said  estate,  by  the  Probate 
Oonrt  of  Alpena  coonty,  and  atill  aseamee  to  be  administrator 
of  said  estate. 

"  Yoar  petitiooers  further  show,  that  on  or  aboat  the  19th 
day  of  July,  1880,  they  filed  their  petition  in  this  court,  for  the 
removal  of  said  administrator,  aud  that  an  order  to  show  cause 
was  duly  made  by  this  court,  upon  aucb  petition,  as  will  more 
fnlly  appear,  reference  being  had  to  the  records,  files  and  orders 
of  tiiis  coort  therein. 

"  Your  petitioners  farther  represent,  that  they  are  informed 
that  their  said  petition  is  informal,  and  make  this  as  their 
amended  petition,  to  cure  any  informality  and  defects  in  said 
petition  contained. 

"Your  petitioners  further  represent,  that  said  Kufns  H. 
Spaulding  is  a  non-resident  of  this  State,  and  that  he  resides 
in  the  State  of  Massachusetts,  and  should  be  removed  from  his 
office  as  such  administrator,  for  the  following  reasons : 

"  I'trgt.  That  said  Bnfns  H,  Spanlding,  as  such  adminis- 
trator, has  neglected  and  refused  to  perform  the  orders  and  de- 
crees of  this  court  in  settling  said  estate. 

"Second.  That  said  administrator  has  refused  and  neglected 
to  comply  with  the  requirements  of  law  and  the  orders  of  this 
court,  in  not  filing  the  requisite  bond,  in  accordance  with  the 
laws  of  this  State. 

"  Third.  That  said  administrator  has  neglected  and  ref  osed 
to  render  any  account  of  his  doings  in  reference  to  said  estate. 

''FovHh.  Said  administrator  has  taken  no  steps  to  close  up 
said  estate,  although  the  time  limited  by  law  for  that  purpose 
has  long  sioce  expired, 

"  Fifth.  That  said  administrator  resides  out  of  the  State  and 
is  a  resident  of  the  State  of  Massachusetts. 

"  Sixth  That  said  administrator  has  neglected,  for  six  years, 
to  administer  said  estate,  and  has  continually  during  said  time 
Vi».  m.— 88 


3vGooglc 


864  .AUERICAH  PROBATE  ^EPOBTS. 

disregarded  the  intereets  of  creditors  of  said  estate  and  the 
persons  interested  therein. 

"  Toar  petitioners  further  represent,  upon  information  and 
belief,  that  there  are  lands,  or  intereets  in  lands,  belonging  to 
said  estate,  or  assume  so  to,  located  in  the  county  of  Alpena. 

"  Tour  petitioners  therefore  pray  that  the  said  administrator 
be  removed  from  his  said  oEBce,  and  that  the  day  fixed  for  the 
hearing  of  their  petition,  heretofore  filed,  may  be  considered 
and  treated  as  the  day  fixed  for  hearing  this,  their  amended 
petition,  or  that  this  coart  may  fix  such  other  day  for  the  hear^ 
ing  thereof  as  may  seem  joet,  and  that  the  said  administrator 
may  be  required  to  render,  forthwith,  an  account  of  his  admio- 
istration  of  said  estate,  and  that  such  further  and  other  orders 
and  other  ])roceedingB  may  be  had  in  the  premises  as  reqnired 
by  law, 

"Eliza   Whttk,  o.  n.  p. 
"D.  H.   ROGKES, 

"Gbo.  N.  Flhtcheb." 

On  receiving  this  petition  the  judge  ordered  the  hearing 
to  stand  over  to  the  fourth  day  of  September,  when  the  case 
was  proceeded  with  and  an  order  of  removal  made. 

No  notice  of  this  amended  petition  to  the  lieir  at  law  was 
ordered  or  was  given.  If  the  first  petition  was  fatally  defect- 
ive, as  we  have  found  it  to  be,  proceedings  on  the  amended 
petition  should  have  been  taken  precisely  as  if  that  were  the 
beginning.  If  the  amended  petition  was  sufficient,  it  was  the 
first  paper  to  set  the  court  in  motion,  and  the  heir  at  law,  as  a 
party  chiefly  concerned,  was  required  to  have  notice  of  it,  A 
void  proceeding  could  not  be  adjonrned  into  validity.  The 
proceeding  therefore  failed  at  this  stage  for  want  of  notice  to 
a  necessary  party.  The  heir  at  law  might  have  waived  the  de- 
fect of  notice,  but  as  she  did  not  appear  she  never  did  so. 

Bat  the  second  petition  was  nearly  as  defective  as  the  first. 
Fletcher  and  Rogers  again  fail  to  show  that  they  are  creditors, 
and  Mrs.  White  equally  fails  to  show  her  interest.  Besides, 
she  does  not  sign  this  petition,  and  Fletcher  does  not  show  he 
had  authority  to  sign  it  for  her,  or  even  assert  such  authority. 
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If,  therefore,  it  might  otherwise  be  sufficient,  as  to  her  it  woald 
be  defectiTe  in  not  appearing  to  be  made  b^  her.  The  cauees 
assigned  for  removal  with  one  exception  are  etill  vague.  There 
ia  an  allegation  of  neglect  and  refofial  to  perform  the  orders 
and  decrees  of  the  conrt,  but  none  are  meationed.  Delay  is 
complained  of,  bat  there  is  no  pretense  of  any  steps  taken  by 
any  perBoo  concerned  or  by  the  court  to  expedite  the  proceed- 
ings. One  groond  for  removal,  however,  is  distinctly  aeserted, 
namely,  that  the  administrator  is  a  non-resident  of  the  State. 
There  is  no  donht  that  a  court  apon  that  ground  wonld  have  the 
power  of  removal. 

But  while  we  say  the  court  upon  that  ground  would  have 
power  of  removal,  we  must  also  add  that  in  case  of  a  mere  an- 
cillary administration,  when  the  ancillary  is  also  principal  ad- 
ministrator, it  wonld  be  very  improper  to  exercise  the  power 
without  some  farther  reason  than  the  non-residence.  There 
shonld  at  least  be  some  showing  that  the  non-residence  operated 
prejudicially.  But  it  is  needless  to  discuss  this  upon  proceed- 
ings BO  defective  as  these. 

It  is  also  needless  to  enter  upon  an  examination  of  the  facts 
set  ont  in  the  answer,  or  to  discuss  the  evidence.  When  par- 
ties establish  for  themselves  no  standiug  in  conrt,  we  cannot  be 
required  to  investigate  and  pass  opinions  upon  their  oontrover- 
nes.  This  whole  proceeding  had  no  legal  foundation  whatever 
and  should  never  have  been  permitted  to  occupy  the  attention 
of  the  probate  and  circnit  courts.  It  mast  be  quashed  now, 
with  costs  of  all  the  courts  against  the  petitioners. 

Qbavsb,  C.  J.  and  Masston,  J.,  concurred. 

Campbell,  J.  I  concur  in  the  resalt  on  the  ground  that 
the  first  petition,  on  which  alone  there  was  a  valid  publica- 
tion, gave  no  jurisdiction.  Upon  other  matters  I  express  no 
opinion. 
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Dbnton  vs.  Olabe. 

[8S  New  JsTMiy  Eq.  S84.] 

Inofebativs  OLAUBEB  AB   OITIDES  IW   OONSTBUOTIOH. — POWKB  OF 
SALE  TO   SBTEBAL   EZBCUT0B6. — EzBCOTIOIT   BT   BUBVITOBS. 

Legades  with  the  amonnts  bUak  cumot  be  resorted  to  m  exponents  of  »  tcsta- 

mentar;  parpoee. 
Where  a  power  of  aals  ia  given  to  ezecatora  in  thdr  <^d«l  oajMcit;,  and  not  hf 

their  names ;  apon  the  removal  &am  office  of  one,  the  renal  ntng  ezecntora  oan 

ezeroiM  it 

Oh  appeal  from  the  Ohanccllor. 
Bill  for  specific  performanoee. 

CotnplainaDt  was  executrix  and  'William  A.  LewiB  execntw 
of  the  will  of  H.  F.  Clark.  Complainant  upon  her  own  peti- 
tion was  discharged  from  the  office  of  ezecDtriz.  Thereafter 
she  purchased  the  land  in  question,  being  part  of  testator's 
reeidoaty  estate,  npon  a  sale  by  the  executor.  The  will  con- 
tained several  legacies  with  the  amounts  in  blank.  It  also 
contained  the  following  provisions : 

"  Item.  All  the  rest  and  reaidne  of  my  honses  and  lauds 
and  real  estate  remaining  and  not  hereinbefore  partionlarl; 
devised,  whatsoever  and  wheresoever  sitoate  and  being,  I  - 
hereby  authorize,  empower  and  direct  my  said  executrix  and 
executors,  the  sarvivora  and  snrvivor  of  them,  vsithin  one  year 
after  my  decease,  or  ■within  such  further  time  aa  they  may 
deem,  advantageous  and  to  the  beat  interest  of  my  estate,  to 
bargain  and  sell,  either  at  pablic  or  private  sale,  as  they  may 
deem  beet,  to  any  person  or  persons,  and  for  such  price  and 
prices,  and  on  such  terms  as  they  may  think  proper,  hereby 
anthorizing  them  to  receive  in  part  payment  at  sacb  sale  or 
sales  part  consideration  mortgages  on  snch  liberal  terms  as  they 
may  deem  pradent  and  advant^eons  to  my  estate ;  and  for  all 
the  said  honses  and  lands  and  real  estate  bo  to  be  sold,  when 
sold  as  aforesaid,  I  hereby  empower  my  said  exeentrix  and 
executors,  the  enrviTors  and  anrvivor  of  them,  to  make,  execute 
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and  give  to  the  parchaeers  thereof  respectively,  good  aod  anf- 
flcieot  deeds  in  the  law  for  the  transfer  thereof. 

"  Item.  The  rents  arieing  from  any  hooses  and  lands  and 
real  estate  *which  I  have  directed  to  he  sold,  from  the  time  of 
my  decease  to  the  time  of  ench  sale  and  conveyance,-  after  pay- 
ing thereout  all  taxes,  assessments,  repairs  and  interest  on 
mortgage  incumbrances,  if  any,  as  the  same  may  he  chargeahle 
from  time  to  time,  I  instmct  and  direct  my  executriai  and  est- 
eeutors,  the  aurvivwa  <md  survivor  of  ihem,  to  pay  over  in 
quarterly  instaUm^ita,  and  in  the  following  proportion,  aa 
ieqitests  which  Igvoe  to  thefoUowvngpertona,  to  wit: 

*'  To  my  beloved  wife,  Lydia  Ann  Clark,  an  eqnal  one-sixth 
part  thereof ;  to  my  daughter,  Mary  Fannie  Brown  (wife  of 
Archibald  K.  Brown),  an  equal  one^ixth  part  thereof ;  to  my 
ton^n-law,  the  said  Archibald  K.  Brovsn,  an  equal  onesitath 
part  thereof;  to  my  daughter,  Anna  Elizabeth  PeareaU  {loife 
qf  William  Pearaall),  an  equal  one-eiath  part  thereof;  to  my  . 
ton-ivrlaw,  the  said  William  Pearsall,  an  equal  one-eiielh  part 
thereof;  and  the  remaining  one-sixth  part  thereof  I  reserve  to 
be  applied  to  the  education  of  my  grandchildren,  and  direct , 
my  tmstees  hereinafter  named  to  pay,  from  time  to  time  from 
the  ftind  created  from  this  said  remaining  one-sixth,  in  soch 
sams  as  may  be  required,  on  account  of  the  soitable  education 
of  my  said  grandchildren,  and  for  their  education,  or  the 
education  of  any  or  either  of  snch  grandchild  or  children 
whom  my  said  wife  and  my  said  daoghters  may  agree  and  de- 
termine to  educate." 

A.  Q.  Oarretson,  for  appellant. 

CoUins  <&  Gorbin,  for  respondent, 

Bbaslxt,  0.  J.  The  first  jostificatjon  attempted  by  the 
appellant  of  his  refusal  to  complete  his  contract  to  purchase 
the  lands  in  controversy,  is  that  the  testamentary  power,  given 
to  the  executors  by  the  will  in  question,  had  failed  when  the 
sale  was  made,  because  the  purpose  for  which  it  had  been  given 
did  not  arise.  It  is  an  unquestionable  rule  of  law,  that  in  cases 
in  which  an  authority  of  this  kind  is  created  with  an  intent  to 
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effect  a  certain  end,  and  the  condition  of  afiaire  becomes  bo 
changed  that  such  end  cannot  be  attained,  or  is  reached  withoat 
a  reeort  to  sach  power,  that  the  right  to  exercise  such  power, 
ipso  facto,  ceases.  This  was  the  Bubstantial  ground  of  dedaioD 
in  Moores  v.  Mooree,  12  Vr.  440,  and  in  BrearUy  v.  BrearUy, 
1  Stock.  21.  The  reason  of  the  rule  ib  that  the  testator  meant 
to  have  the  land  converted  into  money  for  a  certain  purpose 
only,  and  such  purpose  failing,  he  did  not  intend  it  to  be  con- 
verted. In  the  application  of  this  rule  to  the  present  case  the 
appellant  contends  that  the  power  to  sell  these  lands  was  given 
to  the  executors,  to  Eubserve  the  purpose  of  raising  funds  to 
pay  the  amounts  which  the  testator  intended  to  insert  in  the 
l^iades  which  were  left  in  blank  in  that  respect.  Bnt  this 
position  is  both  illogical  and  without  any  legal  basis  to  be  rested 
on.  It  is  illogical  because  it  attribates  to  the  testator  the  crea- 
tion of  a  power  to  convert  his  lands  into  money,  in  furtfaeranoe 
of  a  purpose  which  had  been  abandoned  by  him  at  the  time  he 
executed  his  will ;  and  it  is  destitute  of  all  legal  foundation, 
because  clauses  in  a  will  which  are  so  incomplete  as  to  be  inop- 
erative, are  not  admissible  as  exponents  of  a  testamentary  par- 
pose.  The  question  always  is,  what  the  testator  meant  when  he 
put  his  will  in  force  by  the  act  of  executing  it ;  and  when 
knowingly,  at  that  period,  he  permits  clauses  to  be  so  incom- 
plete as  to  be  nugatory,  such  clauses  are  no  part  of  the  testa- 
mentary plan,  and  consequently  can  reflect  no  light  npon  such 
pUn.  To  allege,  therefore,  that  the  power  of  sale  in  this  will 
had  no  other  intent  than  to  effect  a  purpose  that  had  been  en- 
tirely surrendered,  is,  in  effect,  to  allege  that  it  was  left  in  this 
instrument  by  the  mistake  of  the  testator.  Such  a  contention 
is  not  tenable. 

Discarding,  then,  the  inchoate  elements  j'nst  mentioned,  and 
turning  to  the  will  iu  its  operative  parts,  the  intention  of  the 
testator,  in  the  respect  in  question,  is  not  involved  in  the  least 
degree  of  uncertainty.  It  is  plain  that  the  testator's  intent  was, 
by  the  conversion  of  his  lands  into  money,  to  make  a  conveni- 
ent and  equal  distribution  of  it  among  the  beneficiaries  named 
by  him  in  his  will.  Such  a  purpose  is  legibly  written  in  the 
clause  creating  the  authority  in  the  executors  to  convert  the 
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lands,  which  is  a  general  empowerment  and  direction  to  them 
to  Bell  within  a  year  after  his  decease,  or  within  euch  farther 
time  as  they  may  deem  advantageous  j  as  well  as  in  the  auxil- 
iary clanee,  which  diatribntefl  the  net  rents  of  BQch  lands,  from 
the  time  of  his  "  decease  to  tho  time  of  Buch  sale,"  among  his 
wife,  two  danghters,  his  two  sons-in-law,,  and  the  remaning 
flixth  to  be  applied  to  the  education  of  hisgrandchildren.  Now 
it  is  obvions  that  if  thia  direction  ever  could  go  into  efiect,  it 
would  continue  during  the  lives  of  these  several  deviaeeB,  un- 
less a  sale  should  have  been  made  by  the  executors.  That  the 
testator  did  not  design  these  rents  to  be  distributed  for  any 
great  length  of  time  is  perfectly  manifest  from  the  circum- 
stance  of  the  direction  to  put  an  end  to  that  state  of  things  by 
a  Bale  within  the  period  of  a  year  from  hia  demise,  unless  such 
sale  should  appear  injudicious.  It  is  impossible  to  carry  into 
effect  the  evident  scheme  of  this  will  without  putting  the  duty 
upon  the  executors  to  dispose  of  this  land  and  convert  it  into 
money  as  soon  as  was  reasonably  practicable.  I  conclude, 
therefore,  that  the  power  to  make  the  sale  was  conferred  npoa 
the  executors  by  this  testament ;  the  remainiog  question  is, 
whether  it  was  well  executed. 

The  objection  to  the  sale,  raised  from  the  mode  in  which  it 
has  been  executed,  is  that  the  testamentary  power  is  conferred 
on  the  two  executors  and  the  survivor  of  them,  and  not  on  a 
single  executor,  who  is  not  a  survivor.  The  executrix  was 
formally  removed  from  her  office,  but  this,  it  is  said,  does  not 
make  the  remaining  executor,  in  the  legal  sense,  the  survivor 
of  the  two.  Without  stopping  to  consider  or  discuss  this  latter 
assumption,  it  is  sufficient  to  say  that  the  subject  has  recently 
received  a  carefnl  treatment  by  the  Supreme  Court  of  this 
State,  in  the  case  of  Waitnar  v.  Fath,  reported  in  14  Vr.  1. 
The  doctrine  there  maintained  ib  that  when  a  will  gives  execu- 
tors in  their  official  capacity,  a  power  to  sell,  without  naming, 
the  individuals  who  are  to  be  clothed  with  such  capacity,  and 
to  which  class  the  present  case  belongs,  and  one  of  such  execu- 
tors is  removed  from  the  office,  the  power  to  sell  survives,  and 
can  be  legally  executed  by  the  remaining  executor.  The  prin- 
ciple thns  promulged  is  deduced  as  well  from  the  common  law 
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«s  from  the  Btatotory  taw  of  tUs  State,  and  it  would  be  oaelen 
to  repeat  on  this  occasion  the  reasoniDg,  or  recite  the  aothoritieB, 
which  conduced  to  the  resnlt  jnst  etated.  There  was  no  fanh 
ID  the  mode  id  which  the  testamentarj  power  was  exercised  in 
the  present  instance,  and  the  decree  appealed  from  shonid,  eoD- 
Beqaently,  be  affirmed. 

Decree  ananimouBly  affirmed. 


Thayeb  va.  FraiTEOAM. 

[184  Hub.  61.] 


Lbgaoy  a  ohajecob  on  larb  DSviBsD. — ^Lbgateb  saainsQ  is  mwr- 

OAOS   WITH   DBTIBEE. 

A  ^ft  by  a  mothar  U>  bar  eldeat  bod  of  all  her  T«al  and  pmwmll  propoty,  be  to 
pay  her  debU  and  the  school  eip«Daei  of  a  yoDOger  boo,  th«  penooalty 
amonntiDg  to  t^O  and  the  real  estate  to  (1,500,  makes  the  proTUon  in  Ctror  of 
the  yoaoger  «on  a  ohai^e  od  the  realty. 

If  a  I^atse  of  a  legacy  chained  on  land  devised  joins  Id  a  mortgage  tlianof  wUli 
tiie  deTiBoe  irho  is  also  execator,  he  lows,  upon  a  foreclorare  of  the  mortgage, 
hi*  claim  npoD  the  land  and  all  right  of  actiOD  for  hla  legacy  ^;uiut  smtiee^ 
the  execotor'a  bond. 

AonoH  against  a  enrety  apon  a  bond  given  by  Thomas  G. 
Coleman,  as  ezecntor  of  Mary  Coleman. 

The  deceased  by  her  will  appointed  her  eon,  Thomas  C. 
Coleman,  executor,  and  continued, "  I  give  and  bequeath  to  said 
Thomas  Coleman  all  my  real  and  perminal  property  of  which  I 
shall  die  seized  and  possessed,  to  him  and  his  heirs  forever,  said 
Thomas  C.  to  pay  all  the  debts  then  outstanding  at  my  decease, 
and  also  to  pay  the  school  expenses  of  my  son  John  F.  Cole- 
man until  through  college,  provided  said  John  dontinuee  to  the 
end  of  the  proposed  collegiate  course,  and  so  long  as  he  eon- 
tinnes  at  college." 

The  testatrix  left  personalty  worth  $20  and  real  estate 
valued  at  $1,500. 
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This  actian  was  brungbt  for  the  benefit  of  John  F,  Cole- 
man for  the  excess  of  his  school  expenses  over  the  earn  of  $365 
paid  therefor  by  tbe  execQtor. 

Thomas  C.  Coleman  mortgaged  the  real  ^tate  devised  for 
$600,  then  for  $200,  and  finally  for  $100,  to  secnre  personal 
debts.  In  the  last  mortgage  John  F.  Coleman,  being  of  fall 
age  and  ignorant  of  the  prior  mortgagee,  joined.  Sabseqaently 
the  property  was  sold  under  the  power  in  the  mortgage  and 
parcbased  by  the  mortgagee. 

S.  C.  HartweU  and  J.  O.  McJSfahon,  for  plaintiff. 

6".  A.  Torrei/,  for  defendant. 

C.  Allen,  J.  The  question  whether  the  legacy  to  John  F. 
Coleman,  of  the  expenses  of  his  edncation,  was  a  charge  upon 
the  real  estate,  depends  upon  the  intention  of  the  testatrix,  as 
gathered  from  an  examination  of  the  whole  of  her  will,  in  view 
of  the  eziating  circomstances.  Particular  facts  have  often  been 
declared  to  be  especially  significant,  as  indicating  ench  inten- 
tion, and  sometimes,  indeed,  a  rnle  has  been  laid  down  in  terms 
apparently  absolute.  Thns  it  is  said  in  Hawkins  on  Wills,  294, 
that "  if  legacies  are  given  generally,  and  the  residne  of  the  real 
and  personal  estate  is  afterwards  given  in  one  mass,  tbelegacies 
are  a  charge  on  the  residnary  real  as  well  as  the  personal  estate." 
This  rnle  is  founded  on  the  decisions  in  GreviUe  v.  Browme,  7 
H.  L.  Cas.  689,  69fl,  697 ;  Ih-ancis  v.  Glemow,  Kay,  435  ;  Earria 
V.  WaOeina,  Kay,  438 ;  W^e€Ur  v.  ffowell,  3  Kay  &  Johns.  198, 
203 ;  CoU  V.  Turner,  4  Rnss.  876  ;  and  earlier  English  cases.  It 
ifl  adopted  in  terms  in  Corwme  v.  Conoine,  9  0.  E.  Green,  579 ; 
and  it  also  finds  more  or  less  confirmation  in  other  American 
eases.  (See  Lewia  v.  Darlint/,  16  How.  1, 10 ;  Adamt  v.  Brack- 
en, 5  Met.  280  ;  Bownman  v.  Rust,  6  Rand.  887,  591 ;  Dmiia 
Appeal,  83  Penn.  St.  348,  353  ;  2  Perry  on  Trusts,  §  570.) 

8o,  where  the  devisee  of  real  estate  is  appointed  executor, 
and  is  expressly  directed  to  pay  legacies,  it  has  been  considered 
as  sufficient  to  show  an  intention  that  tbe  land  should  be 
chafed.    (Preston  v.  Pretton,  2  Jar.  [N.  S.]  1040  ;  Dover  v. 
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Oregory^  10  Sim.  398  ;  HenweU  v.  Whitaker,  3  Rues.  343  ;  3 
Jann.  Wills  [5th  Am.  ed.  by  Bigdow],  595,  596,  and  cases 
cited.)  This  also  hae  been  conaidered  ae  a  sigaiScant  iadicatiou 
of  audi  iatention  in  this  country.  (  Van  Winkle  v.  Houten,  3 
Green's  Oh.  172,  191 ;  2  Perry  on  Trusts,  §  570.) 

So,  where  the  devisee  of  real  estate,  though  not  appointed 
executor,  is  positively  directed  to  pay  legacies,  especially  if  such 
direction  is  contained  in  the  same  sentence  with  the  devise,  or 
appears  to  be  given  in  consideration  thereof,  it  has  been  held 
sufficient  to  create  a  charge  on  the  real  estate.  {Sands  v.  CAam- 
plin,  1  Story,  376  ;  Merrill  v.  Bickford,  66  Maine,  118 ;  Lack- 
eU  V.  White,  10  Gill  &  J.  480 ;  B<mk  v.  Donaldson,  6  Penn. 
St.  179  ;  Harris  v.  J-ly,  1  Paige,  431.)  If  no  other  provision 
is  made  in  the  will  for  the  payment  of  the  legacies,  this  is  con- 
sidered to  add  to  the  strength  of  the  presumption.  {Bevan  v. 
Cooper,  72  N.  Y.  317.)  Significance  has  also  been  attached  to 
the  fact  that  there  was  no  personal  property  which  the  testator 
oonld  have  thought  sufficient  for  their  payment ;  though  it  may 
be  open  to  question  how  far  this  consideration  onght  to  be  taken 
into  account.  {Faasson  v.  Potts,  2  Green's  Ch.  313,  821 ;  Wal- 
iace  V.  Wallace,  8  Foster,  149,  156.)  So,  also,  where  all  the 
personal  property  is  otherwise  disposed  of.  {Bevan  v.  Cooper, 
vhi  supra.) 

The  fact  that  the  legacies  are  given  to  the  testator's  wife  or 
children  has  been  thought  entitled  to  much  consideration.  (  Van 
Winkle  V.  Houten,  Bevan  v.  Cooper,  vhi  supra.)  And  in  Sands 
V.  Champlin,  Air.  Justice  Story  lays  peculiar  stress  on  the  cir- 
oamstance  that  the  testator  was  making  a  provision  for  his 
widow,  to  be  furnished  annually,  "  His  intention,"  he  says, 
"  was  to  have  a  fund  for  the  security  of  the  payment  duranU 
viduitate,  which  can  only  be  by  construing  the  will  as  making 
the  legacies  a  charge  on  the  estate."  (1  Story,  383,  886 ;  see 
ilBO  Leavitt  v.  Wooster,  14  N.  H.  550,  562;  2  Jarm.  Willi 
[5th  Am,  ed.],  582,  and  Bigelow's  note.) 

In  considering  cases  arising  in  other  jurisdictions,  the  differ- 
ent systems  which  may  there  prevailin  respect  to  the  statutory 
liability  of  real  estate  for  the  payment  of  debts  and  legacies 
must  not  be  overlooked  ;  and  language  which  is  merely  declara- 
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toTj  of  the  doctrioe  that  real  estate  generally  will,  from  certain 
phraseology,  be  held  subject  to  the  payment  of  legacies,  in  such 
sense  that  it  will  be  the  daty  of  the  esecator  to  obtain  leave  to 
sell  real  estate  for  that  purpose,  may  not  have  direct  application 
to  the  question  now  before  ns.  Bnt,  looking  at  the  present 
case  with  a  view  to  ascertain  the  probable  intention  of  the  tea- 
tatrix,  we  find  that  the  legatee  was  her  son.  He  was  at  school 
and  preparing  to  enter  coll^^.  The  legacy  was  for  the  pur- 
pose of  paying  the  expenses  of  his  education  antil  he  should  be 
through  college,  and  was  of  course  to  be  paid  from  time  to  time, 
ezteodins-  over  a  period  probably  of  some  years.  The  devisee 
was  appointed  execntor,  and  to  him  the  whole  property,  both 
real  and  personal,  was  g^veu.  The  direction  to  pay  the  expenses 
of  John's  education  was  contained  in  the  same  sentence  with 
the  devise  of  the  property,  and  in  such  close  connection  as  to 
show  that  the  devise  was  intended  to  furnish  the  means  of  pay- 
ing them.  There  was,  indeed,  no  other  soarce  from  which 
the  means  of  paying  the  l^;acy  could  come.  The  testatrix  waa 
apD^rently  as  anxious  to  provide  for  die  younger  son  as  for  the 
older,  liiese  eonsiderations  have  bronght  a  majority  of  the 
ooart  to  the  oonclnsion  that  she  must  be  deemed  to  have  in- 
tended to  subject  the  property  which  she  left,  real  as  well  as 
personal,  to  the  payment  of  the  expenses  of  John's  education, 
and  that  the  devise  to  Thomas  was  on  an  implied  trust  for  that 
•  purpose,  jnst  as  if  it  had  been  given  to  him  "  on  condition,"  or 
"  in  consideration,"  or  "  provided,"  that  he  should  bear  such  ex- 
es, or  ''  it  being  understood  "  that  he  should  do  so. 

The  charge  upon  the  land,  in  the  absence  of  anything  to  lead 
to  a  contrary  result,  would  bind  all  who  claim  under  the  devisee 
till  payment  of  the  legacy, 

The  legatee  might  also  have  a  remedy  upon  the  executor's 
bond  at  bis  election.  (Sheldon  v.  Purple,  15  Pick.  528.)  Bnt, 
in  case.of  his  enforcing  this  remedy,  inasmuch  as  the  land  is 
primarily  charged  by  the  testatrix  herself,  the  sureties  would 
be  Bubn^ted  to  the  right  of  the  legatee  to  proceed  against  the 
land.  (See  Johnson  v.  BarUett,  17  Pick.  477 ;  Atwood  v.  Vin- 
cent,  17  Oonn.  575  ;  and  cases  cited  in  Sheldon  on  Subrogation, 
§§  89,  90,  131.)   If,  therefore,  the  legatee,  by  his  voluntary  act, 
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* 
dischai^eB  the  IsDd  from  the  lien,  thia  wonid  have  the  effect  to 
cut  off  the  sureties  from  proceeding  against  the  land,  becanse 
they  can  get  no  greater  rights  by  snbrogntion  than  he  had  to 
whose  rights  they  are  subrogated. 

In  the  preeeat  case  the  legatee  joined  in  a  mortgage  of  the 
land  charged  with  the  payment  of  his  lega<^,  and  thereby  con- 
veyed to  the  mortgagee  all  his  right  in  the  land, — his  ri^t 
to  enforce  his  legacy  agtanst  the  prior  mortgagee,  as  well  as  his 
right  to  enforce  it  against  the  holder  of  the  equity  of  redemption. 
After  the  foreclosare  and  sale,  nnder  the  power  of  sale  con- 
tained in  this  mortgage,  the  whole  right  of  the  l^atee  to  pro- 
ceed against  the  land  waa  gone,  even  ae  against  thoee  mortgage* 
in  which  he  did  not  join.  At  most  he  had  only  an  eqaitable 
right  in  the  land ;  and,  by  joining  in  the  mortgage  he  trana- 
ferred  his  whole  eqaitable  right  to  the  mortgagee.  It  follows, 
therefore,  that  the  defendant,  if  he  were  to  pay  to  the  legatee 
the  anpaid  balance  of  the  legacy,  would  be  unable  to  proceed 
against  the  land  for  his  reirabarsemeot,  by  reason  of  the  legar 
tee's  having  joined  in  this  mortgage ;  and,  being  deprived  by  ^ 
volantary  act  of  the  legatee  of  this  remedy  over,  he  ought  not 
to  be  held  to  make  the  payment.  {6hiild  v.  SuUer,  127  Mass. 
386 ;  and  nnmerons  cases  collected  in  Sheldon  on  Subrogation, 
§86.) 

Judgment  for  the  defendant. 


BosiiOK  vs.  Bladbs. 

[eg  Maryland,  8B1.] 

OONDITION   IN   BEBTBAHn  OF    HCSBAMD's  SBODRD  HASBIAOE. 

A  devise  by  a  wife  of  real  estate  to  her  hoabaiid  for  life  "  If  lie  iball  not  many,* 
•bd  apoD  bis  marriage,  to  ber  brotiier  in  fee,  creates  a  valid  devise  over. 

Appkai.  from  Talbot  county  Circuit  Court.  Action  of 
ejectment.  Judgment  and  verdict  in  the  court  below  for 
plaintiff. 
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/.  G.  W.  Powell  and  WUHam  S.  Martin,  for  appellant. 
J.  F.  Bateman  and  PMlipF.  Thomod,  for  appellee. 

Alte7,  J.  TluB  was  an  action  of  ejecttnent,  and  the  case 
was  tried  and  determined  b;  the  court  below  on  an  agreed 
statement  of  facts. 

There  is  no  question  made  in  this  conrt,  as  we  understand, 
as  to  the  natnre  and  extent  of  the  estate  taken  by  Mary  Juie 
Blades,  nnder  the  will  of  her  mother,  nor  as  to  her  power  to 
devise  the  estate  so  acqaired  by  her.  Indeed,  it  would  be  dif- 
ficult to  perceive  how  such  question  could  be  made,  as  by  the 
terms  of  the  will  of  the  mother,  the  daughter  took  by  clear  and 
tmambignous  language,  a  fee  simple  estate  in  the  land  in  oon- 
troversy.  The  mother  died  in  1863,  and  some  few  months 
thereafter  her  will  was  duly  admitted  to  probate.  In  1S72, 
Ifary  Jane  Blades,  the  daughter  and  devisee,  married  the  de- 
fendant, William  H.  Bostick,  and  died  in  1876.  She  made  and 
left  unrevoked  a  will  executed  in  due  form  to  pass  real  estate, 
and  which  was  duly  admitted  to  probate.  That  will  contains 
the  following  clause ; — 

"I  give,  devise  and  bequeath  unto  my  husband,  the  said 
William  H.  Bostick,  all  my  worldly  estate,  real,  personal,  and 
mixed,  subject  to  the  payment  of  my  said  debts,  funeral  ex- 
penses and  legacies,  to  have  and  to  hold  to  him  for  and  during 
the  term  or  period  after  my  death,  that  he  shall  remain  un- 
married ;  and  if  he  shall  not  marry,  then  for  and  during  the 
term  of  his  natural  life,  but  in  the  event  of  the  marriage  of  my 
said  husband,  after  my  death,  or  if  he  shall  not  marry,  then, 
upon  his  death,  I  give,  devise,  and  bequeath  all  of  my  said 
estate,  to  my  brother,  Stansbnrj  Blades,  his  heirs  and  assigns 
for  ever." 

The  husband,  the  defendant  in  this  action,  has  remained  in 
possession  of  the  real  estate  devised  by  the  will  of  the  wife  up 
to  the  present  time ;  but  in  the  year  1880,  he  married  again, 
and  thereupon  this  action  was  brought  by  Stansbury  Blades, 
the  brother,  and  devisee  over,  to  eject  the  defendant. 

Id  such  state  of  case,  the  question  is,  as  presented  by  the 
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agreed  statement  of  facts,  whether  or  not  the  plaintiff  ia 
entitled  to  recover,  under  the  terms  and  conditionB  of  the 
devise  bj  the  wife, — ^the  husband,  the  first  devisee,  having 
married  a  second  time  f 

It  would  seem  to  be  well  settled  by  a  great  nnmber  of  ad- 
jadications  both  in  England  and  in  this  coantrj,  that  conditions 
in  general  restraint  of  marriage,  whether  of  man  or  woman,  as 
a  general  rule,  are  regarded  in  law  as  being  against  pablic 
policy,  and  therefore  void.  Bat  this  rale  has  never  been  con- 
sidered as  extending  t6  apeciOfl  restraintB,  snob  as  against  mar- 
riage with  a  particular  person,  or  before  attaining  a  certam 
reasonable  age,  or  witbont  consent.  Nor  has  it  ever  been  ex- 
tended to  the  case  of  a  second  marriage  of  a  woman  ;  bat  in  all 
snch  cases  the  special  restraint  by  condition  has  been  allowed 
to  tfike  effect,  and  the  devise  over  held  good,  on  breach  of  the 
condition.  A  condition,  therefore,  that  a  widow  shall  not 
marry,  is,  by  all  the  aathorities,  held  not  to  be  unlawful. 
{SooU  v.  Tyler,  2  Dick,  712;  Jordan  v.  EoOtkam,  Amb. 
209 ;  Bwrton  v.  Barton,  2  Tern.  808 :  2  Pow.  on  J>ev.  283 ; 
CNeaU  v.  Ward,  3  H.  &  McH.  93 ;  Binnerman  v.  Weaver, 
8  Md.  517 ;  Goagh  and  Wife  v.  Ufanning,  26  Md.  847 ;  Clark 
V.  Tennison,  33  Md.  85.) 

In  the  cases  a  distinction  is  taken  between  those  where  the 
restraint  is  made  to  operate  as  a  condition  precedent,  and  those 
where  it  is  expressed  to  take  effect  as  a  condition  snbseqaent ; 
and  the  decisions  have  generally  been  made  to  turn  upon  the 
question,  whether  there  be  a  gift  or  devise  over  or  not.  But  if 
the  gift  or  devise  be  to  a  person  •until  he  or  she  shall  marry, 
and  upon  such  marriage  then  over,  this  is  a  good  limitation,  as 
disttnguished  from  condition  ;  as  in  such  case  there  is  nothing 
to  carry  the  interest  beyond  the  marriage.  There  can  be  no 
doubt,  therefore,  that  marriage  may  be  made  the  ground  of  a 
limitation  ceasing  or  commencing ;  and  this  whether  the  de- 
visee be  man  or  woman,  or  other  than  husband  or  wife. 
{Morley  v.  Rennoldaon,  2  Hare,  870 ;  WM  v.  Grace,  2  Pfaili. 
701 ;  Arthur  v.  Cole,  56  Md.  100.) 

In  this  case,  if  the  devise  to  the  husband  had  depended  alone 
upon  the  terms  of  the  first  part  of  the  devise,  that  is  to  aay, 
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the  termB  "  to  have  and  to  Iiold  to  him  for  and  during  the  term 
or  period  after  my  death  that  he  shall  remain  nnmarried,'^ 
there  could  be  no  doaht  it  would  have  been  a  good  limitatioD, 
and  the  estate  devised  to  him  would  have  terminated  upon  biB 
second  marriage.  Bat  we  must  read  the  whole  clanse  together, 
and  take  one  part  in  coDDection  with  the  other,  and  bo  reading 
the  terms  of  the  devise,  tlie  terms  that  follow  those  just  re- 
cited olearlj  put  the  devise  in  the  form  of  a  condition  sub- 
sequent. The  estate  is  given  to  the  husband  for  life,  but  in 
the  event  of  his  second  marriage  it  k  devised  over  to  the 
brother  of  the  testatrix  ;  or,  in  other  words,  the  devise  is  to 
the  husband  for  life,  subject  to  a  defeasance  in  the  event  of  a 
second  marriage.  By  the  terms  of  this  devise  a  vested  estate 
passed  to  the  hnsband  for  a  definite  duration,  but  by  the  hap- 
pening of  the  event  that  was  contemplated  as  possible,  the 
estate,  according  to  the  contention  of  the  plaintiff,  became 
divested  and  passed  over  to  the  plaintiff. 

Now,  there  being  no  question  of  the  power  of  a  fausbaud  to 
effectnally  impose  such  a  condition  in  restraint  of  a  second 
marriage  of  his  widow,  the  question  here  is,  whether  a  wife  by 
a  devise  or  gift  to  her  husband  can  effectually  impose  a  like 
condition  in  restraint  of  his  second  marriage  t 

Upon  this  precise  question  the  books  furnish  but  little 
direct  authority.  In  our  own  reports  the  nearest  case  to  the 
present  is  that  of  Waters  v.  TaeeweU,  9  Md.  291.  In  that 
case  a  deed  of  leasehold  property  in  trnst  for  the  sole  and  sep- 
arate use  of  &fem6  covert,  contained  a  provision  that  in  case 
ttie  busband  should  survive  the  wife,  he  and  his  assigns  should 
have  the  rents  and  profits  "  during  his  natoral  life  ooly,  to  and 
for  his  own  use  and  benefit ;  provided,  he  shonld  continue  vn- 
married  after  the  death  of  his  wife,  then  living,  and  from  and 
immediately  after  his  decease,^'  then  over.  This  proviso  was 
held  void ;  but  it  was  because,  as  stated  by  the  court,  that  the 
gift  over  was  not  upon  the  marriage  of  the  husband,  but  "  from 
and  immediately  after  his  decease."  As  the  court  said,  it  was 
not,  in  terms,  a  gift  over,  based  upon  the  event  of  a  second 
marriage.  "  If  allowed  to  limit  or  reduce  the  life  estate,  it 
would  be  giving  efiect  to  a  provision,  in  reference  to  personal 
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property,  imposing,  not  a  partial,  bat  a  general  reetraiut  upon 
marnage,  b;  means,  not  of  a  precedent,  bat  of  a  snbseqaent 
cendition,  in  the  abeenoe  of  any  limitation  over,  on  a  failare  to 
comply  with  the  condition."  That  case,  therefore,  is  not  an 
aathority  to  control  in  determining  the  present  qaestion.  It  is 
to  be  observed,  however,  that  there  is  no  snggestion  or  intima- 
tion by  the  conrt,  that  tliere  is,  or  could  be  ni^ed,  a  distinction 
between  the  case  of  a  condition  as  applied  to  a  woman,  and 
a  like  condition  as  applied  to  a  man,  in  restraint  of  a  second 
marriage. 

In  the  conrtB  of  England  the  direct  qnestion  here  presented 
does  not  appear  to  have  arisen  antil  very  recently.  In  1875 
the  case  of  Allen  v.  Jackson,  L.  B.  19  Eq.  Cases,  631,  was  de- 
cided by  Yice-Chancellor  Hall.  In  that  case,  the  testatrix  gave 
the  income  of  certain  property  to  her  niece  {who  was  her 
adopted  daughter)  and  the  hnsband  of  the  niece  daring  their 
joitt  lives,  and  to  the  sarvivor  during  bis  or  her  life,  with  a 
proviso  that  if  the  hnsband  survived  his  wife  and  married 
again,  the  property  should  go  over.  The  hnsband  survived  the 
wife  and  married  again ;  and  the  Yice-Chanoellor  held,  that  the 
attempted  defeasance  of  the  hnsbaud's  life  interest,  was  void  as 
a  condition  snbeeqnent  in  restraint  of  marriage.  He  said  he 
conid  not  hold  the  law  to  be  the  same  as  to  the  second  marriage 
of  a  man  lis  it  is  to  the  second  marriage  of  a  woman.  That  the 
law  as  regards  the  second  marriage  of  a  woman  is  exceptional, 
and  that  he  did  not  think  he  could  extend  the  exception  to  the 
case  of  a  man. 

That  case  was  talcen  into  the  Oonrt  of  Appeal  (1  Ch.  Div, 
809),  where  it  was  fully  argued  npon  all  the  principal  anthori- 
ties,  before  the  Lord  Justices,  James,  Mellish  and  Ba^allay ; 
and  upon  fall  consideration,  they  all  concorred  in  holding  that 
the  proviso  was  valid  as  a  condition,  and  that  the  gift  over  took 
effect ;  and  consequently  reversed  the  judgment  of  the  Yioe- 
Chancellor. 

Lord  Justice  James  reasoned  the  matter  upon  principle; 
and  be  said  that  as  there  was  no  statute  or  express  decision  of 
any  court  to  the  effect,  that  there  is  any  distinction  whatever 
between  the  second  marriage  of  a  woman  and  the  second  mar- 
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riage  of  a  man,  he  was  unable  to  see  sdj  principle  wbatever 
apon  which  the  distinction  conld  be  drawn  between  them.  He 
then  showed  to  what  injustice  and  hardship  the  distinction 
would  lead.  In  the  case  of  a  widow,  he  said,  it  has  been  con- 
sidered to  be  rery  right  and  proper  that  a  man  ahonld  prerent 
his  widow  from  marrjing  again ;  and  after  stating  the  prob- 
able reasons  for  the  role,  he  proceeds  to  show  with  what 
reason  and  force  they  apply  to  the  cose  of  a  gift  or  devise  to  a 
man  with  condition  tliat  he  should  not  marry  again.  Suppose, 
he  said,  "  we  had  tlis  case  of  &  married  woman  having  property 
which  she  had  power  to  dispose  of  by  her  will,  and  she  left  it 
to  her  husband  by  reason  of  his  being  the  widower,  and  for  the 
purpose  of  enabling  him  to  perform  his  duties  properly  as  the 
bead  of  the  family  which  she  may  have  left ;  it  would  be  mon- 
strous to  say  that  when  she  provided  for  the  contingency  of  the 
husband  marrying  a  second  time,  and  having  a  new  wife  and  a 
new  family,  ^he  should  not  be  able  to  say,  <  In  that  case  he  is  to 
lose  the  estate,  and  it  is  to  go  over  for  the  benefit  of  my  chil- 
dren.' "  "  In  tliiB  particular  case,"  speaking  .of  the  case  before 
him,  "it  was  not  tiie  wife  who  was  doing  it,  but  it  was  a 
person  who  places  herself  in  the  position  of  tlie  wife — the 
wife's  mother — and  who  says,  making  a  provision  for  her 
adopted  daughter,  that  she  gives  her  the  income  of  her  prop- 
erty for  her  life,  and  then  gives  it  after  her  death,  to  her  snr- 
viving  husband,  evidently  in  his  character  of  widower,  with  a 
declaration  that  if  he  should  marry  again  it  should  go  over  to 
the  child  of  the  daughter  who  was  the  tirst  object  she  intended 
to  provide  for — a  most  reasonable  and  proper  provision,  with 
respect  to  which  it  seems  impossible  to  suggest  that  there  is 
any  ground  of  public  policy  against  it." 

In  the  reasoning  of  Lord  Justice  Mellish  he  was  equally 
explicit  in  holding  the  condition  against  the  second  marriage 
of  the  husband  valid,  and  the  gift  over  on  breach  of  the  condi- 
tion eSectnal.  And  in  the  concnrring  opinion  of  Justice 
Baggallay,  the  present  state  of  th6  English  law  upon  the  sub- 
ject is  summed  up  and  stated  with  admirable  clearness.  Ha 
says ;  "  Now  the  present  state  of  the  law  as  regards  conditions 
in  restraint  of  the  second  marriage  of  a  woman  is  this,  that 
Vol.  HL— a* 
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thej  are  exceptions  from  tlie  general  role  that  conditions  id 
restraint  of  marriage  are  void,  and  the  ennnciation  of  that  kw 
has  been  gradual.  In  the  first  instance,  it  was  confinect  to  the 
case  of  the  testator  being  the  husband  of  the  widow.  In  the 
next  place,  it  was  extended  to  the  case  of  a  son  making  the  will 
in  favor  of  his  mother.  That,  I  think,  is  kid  down  in  Godol- 
phin's  Orphans'  Legacy,  p.  45.  Then  came  the  case  before 
Vice-Ohancellor  Wood  of  Newton  v.  Maraden,  2  J".  &  H.  356, 
in  which  it  was  held  to  be  a  general  exception  b;  whomaoever 
the  bequest  ma;  have  been  made.  Now  the  only  distinction 
between  those  cases  and  the  present  case  is  this — that  they  all 
had  reference  to  the  second  marriage  of  a  woman,  and  this  case 
hae  reference  to  the  second  marriage  of  a  man ;  but  no  case 
has  been  cited  in  which  a  condition  has  been  held  to  be  utterly 
void  as  regards  the  second  marriage  of  a  man  ;  and  following 
the  analogy  of  the  other  cases,  there  seems  tio  reason  at  all  wtij 
a  distinction  should  be  drawn  between  the  two  sexes  as  re- 
gards this  matter.  It  appears  to  me  that  this  condition  is  one 
which  may  fairly  be  treated  aa  valid,  and  I  think  so  the  more 
for  this  reason.  Here  is  a  gift  in  favor  of  a  man,  which,  if  he 
is  not  deprived  of  it  on  the  occasion  of  his  second  marriage,  he 
may  very  probably  or  very  possibly  settle  upon  a  second  wife, 
and  altogether  deprive  the  original  family,  which  was  the  ob- 
ject of  the  testatrix's  bounty." 

We  have  thus  stated  somewhat  at  large  the  reasoning  of 
that  case,  because  of  the  entire  absence  of  any  direct  authority 
in  our  own  courts  ;  and  the  condusioti  of  the  Court  of  Appeal, 
founded  as  it  is  upon  each  cogent  reason,  and  dednced  from 
the  principles  of  the  common  law,  commends  itself  strongly  to 
onr  assent.  In  the  absence  of  any  binding  anthority  to  the 
contraiy,  we  are  of  opinion  that  there  is  no  good  and  substan- 
tial gronnd  for  maintaining  a  distinction  between  a  condition 
imposed  in  restraint  of  a  second  marriage  of  a  woman  and  a 
like  condition  in  restraint  of  a  second  marriage  of  a  man.  As 
the  one  is  valid  and  effectual  so  is  the  other;  and  we  therefore 
hold  tliat  the  devise  over  to  the  pkintifi  in  this  case,  on  breach 
of  the  condition  by  the  defendant,  is  valid,  and  that  the  plaint- 
iff is  entitled  to  recover. 
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There  is  aDother  qaeetion  raiBed  in  thia  coart,  and  that 'is 
that  the  property  sned  for  is  not  deecribed  in  the  declaration 
with  sufficient  certainty  to  entitle  the  plaintiff  to  reeoTer. 
Bnt  that  qoestion  was  not  raised  in  the  conrt  below,  and  the 
ease  was  heard  and  decided  upon  an  agreed  statement  of  facts. 
The  qaestion  not  having  been  raised  below,  cannot  be  raised  in 
this  court  for  the  first  time.  {American  Coal  Co.  v.  County 
Commissioners  of  Alleghany  CowrUy,  £9  Md.  1S5.)  Besides, 
bj  the  agreed  statement  of  facts,  all  errors  and  informalities  in 
pleading  were  expresslj  waived.  That  objection,  therefore, 
cannot  prevail. 

We  shall  affirm  the  judgment  appealed  from,  and  direct 
final  judgment  to  be  entered  in  accordance  with  the  agreed 
statement  upon  which  the  case  was  tried. 

Judgment  affirmed. 


CondltlODB  aminst  remarriage, — la  England  a  gift  over  on  the  mar- 
riage of  a  vidoweris,  as  it  ehoold  be,  on  exactly  the  aame  footing  as  a 
gift  OTeT  on.  the  marriage  of  a  widow.  Allen  t.  Jackson,  1  L.  It.  Choa. 
DIv.  890;  45L.  J.  Chan.  Div.  310;  88  L.  T.  (N.  8.)  718;  33  W.  R.  803. 

This  u  the  leading  case  and  settles  the  law  in  this  particular. 

In  New  York  a  conditioa  essentiallj  opposite,  that  a  man  should  re- 
nounce the  Boman  Catholic  priesthood  and  many,  was  held  valid.  Spen- 
cer V.  See,  5  Redf.  443. 

It  is  nell  settled  that  a  condition  against  the  remarriage  of  the  testator's 
widow,  whether  there  is  a  gift  over  or  not,  is  valid  and  will  be  enforced. 
Barton  v.  Barton,  a  Vem.  SOS:  Newton  v.  Marsden,  a  J.  A  H.  856;  La- 
baae  v.  Hopkins,  10  La.  Ann.  466;  Cornell  v.  I^ovett,  8S  Penn.  St.  100; 
Walsh  V.  Matthews,  11  Mo.  181;  Linder  v.  Newson,  24  Ga.  189;  Little  v. 
Bidwell,  21  Texas,  S97;  Giles  v.  Little,  2  McCrary's  C.  C.  870;  Hogan  v. 
Curtin,  88  N.  T.  163;  Froy  v.  Thompson,  36  Ala.  387. 

Conditions  in  general  restraint  of  mamnge  are  void.  Roves  v.  Heme, 
5  Yin.  Ab,  848,  pi.  41;  Otis  v.  Prince,  10  Gray,  681 ;  Maddoi  v.  Maddoi, 
11  Ontt.  804 ;  Willianis  v.  Cowden,  IS  Uo.  SU. 

Bnt  a  condition  to  marry,  or  not  to  marry,  any  particular  person,  ia 
valid.  Davis  v.  Angel,  4  De  Q.,  F.  and  I.  S24;  t.  c  81  Beav.  338 
(Campbell,  L.  C);  Finlay  v.  King,  3  Pet  846. 

Also  a  condition,  even  in  a  case  of  real  estate,  requiring  the  marriage 
to  be  by  a  particular  ceremony,  baa  been  upheld.  Houghton  v.  Hough- 
ton, 1  HoU.  611. 
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^  condition  ag^st  mairisge  before  twentj-oae  jean  of  age  is  good. 
Stackpole  r.  Beaumont,  8  Yes.  89;  Shackelford  t.  Halo,  19  lUioois,  213. 

]n  the  latter  case  sach  a  condition  was  held  in  terrorent  as  to  the  gift 
at  penonaltj,  but  valid  aa  to  real  estate. 

A  condition  requiriiig  mamage  with  conwnt  of  parents  or  gnardini,  is 
rtdid.  CoUettT.  Collett,  8S  Beav.  813;  Inre  Btophenaon,  18  W.  R.  lOM; 
Dawboh  t.  OliTcr,  Massej,  a  L.  R.  Chan.  Dir.  768;  Collier  t.  Slan^^ter, 
SO  Alabama,  SeS, 

If  the  person  whose  reqnest  ia  required  die  before  giving  the  consent, 
tbe  condition  is  Toid  as  being  in  general  restraint  of  marrying.  JonM 
T.  Suffolk,  1  Bro.  C.  0.  SaS;  Peyton  t.  Burr,  3  P.  W.  e3». 

Where  sevenl  persons  are  to  consent,  all  of  them  must  concur. 
Clarke  v.  Parker,  19  Vesey,  1. 

Where  consent  is  required,  subaequent  approbation  is  not  soffident. 
Fry  T.  Porter,  1  Ch.  Cae.  186;  Reynish  t.  Uartin,  8  Atk.  880. 


OTSTEE  V9.  Otstbb. 

[100  Peno.  Bi  BSS.] 

"  ChILDBEN  "  A  WOKD  OF  PtTKCHAeB. 

In  ■  devise  by  taEtator  to  bui  sod,  of  his  farm,  "for  his  mpport  and  esUte,  to  be 
•nd  rameln  beqoesthed  to  bis  children  dnrlog  tfadr  njitaril  lift,"  the  word 
"children'  Is  a  word  of  purchase,  and  the  son  takes  a  lUe  e«t*te. 

Ebbob  to  the  Coart  of  Common  Pleas  of  Cmnberland 
ooontj. 

Simon  Oyster  died  seized  of  a  ia.rge  ^oant  of  resl  estate. 
He  left  sarrivinfi;  a  widov  and  a  number  of  cbildreo.  Simon 
"W.  Oyster,  to  whom  the  devise  in  question  is  made,  was  nn- 
married  at  his  father's  death,  bnt  has  eioce  married  and  has 
children.  In  1882  he  contracted  to  sell  tbe  deyised  &nn 
to  the  defendant  by  deed  in  fee  simple  and  clear  of  all 
incnmbrances.  A  deed  signed  by  plaintiff,  his  wife  and  testa- 
tor's widow,  was  tendered  and  refnsed,  and  thia  action  was 
brought  upon  a  case  stated. 
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&  Hepburn,  Jr.,  for  plaintiff  iD  error, 
John  Hay$y  for  defeii<3snt  in  error. 

Pax8ow,  J.  The  single  qnestioD  in  this  case  is  whether  the 
vord  "children,"  in  the  third  clanse  of  Simon  Oyeter's  will,  is  a 
word  of  limitation  or  of  purchase.  The  learned  jndge  below 
held  that  nnder  the  said  clanse  the  testator's  son,  Simon  Wash- 
ington Oyster,  took  an  estate  tail,  which  nnder  onr  statnte  of 
&7th  April,  1855,  is  enlarged  into  a  fee  simple.  The  operative 
words  of  the  clause  are  as  follows :  "  I  give  and  hegneath  to 
my  son,  Simon  Washington  Oyster,  my  farm,  in  East  Penns- 
boro',  connty  of  Gamberland,  *  •  *  for  his  support  and 
estate,  to  be  and  remain  bequeathed  to  his  children  during  their 
natural  life." 

Without  reviewing  the  learning  upon  this  subject,  it  is 
sufficient  to  say  that  the  authorities  are  uniform  that  "  children" 
is  as  certainly  a  word  of  purchase  as  "heirs  of  the  body"  are 
words  of  limitation.  {OidKri^a  Appeal,  1  Wright,  9 ;  Taylor 
V.  Tayhr,  13  P.  F.  S.  481.)  This  is  the  general  rule,  and  the 
exceptions  which  from  time  to  time  have  been  recognized  do 
not  impair  the  rule  itself.  There  are  many  instances  in  onr 
State  where  "  children  "  has  been  held  to  be  a  word  of  limita- 
tion, bnt  in  all  of  them  such  construction  was  clearly  in  accord 
with  the  intent  of  the  testators  as  gathered  from  the  four  cor- 
ners of  the  will,  as  when  "  children  "  has  been  nsed  with  "  heirs 
of  the  body  "  or  "  issne  "  as  its  synonyms. 

The  mling  of  the  court  below  was  based  mainly  upon  the 
supposed  intent  of  the  testator ;  the  learned  judge  being  of 
opinion  that  he  employed  the  word  "  children,"  not  in  its  nsnal 
sense  as  a  word  of  purchase,  but  in  the  more  comprehensive 
sense  of  a  word  of  limitation,  pointing  out  the  course  of  descent 
through  the  entire  line  of  lineal  heirs ;  and  that,  as  there  was 
Do  limitation  over,  the  presumption  is  that  he  intended  to  dis- 
pose of  his  whde  estate. 

This  coarse  of  reasoning  is  not  without  force,  bnt  we  think 
it  insufficient  to  overtaru  the  legal  and  teclmical  meaning  of  the 
testators  langnage.     The  intent  of  a  testator  is  always  impor- 
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tant  in  the  conatruction  of  a  viU,  wliere  snch  intent  can  be 
gathered  from  the  face  of  tlie  will  with  reasonable  certainty. 
Bot  too  m'nch  care  cannot  be  exercised  to  avoid  setting  aside 
the  expresaed  intention  for  a  sappoaed  intention.  In  the  fonner 
instance  we  have  a  rule  which  may  be  followed  with  matbe- 
niatieal  precision,  which  lawyers  and  conveyanceta  understand, 
and  in  regard  to  which  they  can  safely  advise  their  clients ;  while 
in  the  latter  case  we  are  involved  in  speculation  and  uncertainty, 
and  the  result  at  last  is  but  a  guess,  and  not  always  a  correct 
one.  Mr.  Jarman  says,  in  his  work  on  Wills,  vot  3,  p.  708 : 
"  Words  and  limitations  may  be  transposed,  sopplied  or  re- 
jected, where  warranted  by  the  immediate  context  or  the  gen- 
eral scheme  of  the  will ;  hot  not  merely  on  a  conjectural  hy- 
pothesis of  the  testator's  intention,  however  reasonable  in  oppo- 
sition to  the  plain  and  obvious  sense  of  the  language  of  the 
instmment."  This  principle  is  recognized  by  Mr.  Hawkins 
and  other  text  writers,  and  mns  throughout  oar  entire  line  of 
cases. 

The  will  before  ub  was  probably  drawn  by  the  testator  him- 
self. We  have  examined  it  in  vain  for  anything  that  clearly 
indicates  that  he  used  the  word  "  children"  in  the  third  clause 
as  a  word  of  limitation.  If  such  intent  does  not  clearly  appear, 
it  does  not  appear  at  all  for  the  purposes  of  this  case,  as  the 
legal  and  well-understood  meaning  of  the  word  "  children  "  can- 
not be  overturned  npon  mere  conjecture.  The  third  clause  of 
the  will,  standing  alone,  evinces  an  intent  to  give  his  son  Simon 
the  farm  for  his  support  dnriog  his  life.  It  is  then  given  to 
his  (Simon's)  children,  during  their  natural  life.  The  gift  to 
the  children  means  something.  It  was  intended  to  take  effect 
in  the  future ;  the  diildren  were  to  take  as  purchasers,  as  a  gift 
from  the  testator,  and  by  virtue  of  his  own  power  to  dispose  of 
the  land.  Just  what  estate  the  children  take  under  the  will,  is 
a  question  that  does  not  arise  in  this  case.  There  is  no  re- 
mainder over  on  failure  of  children,  and,  while  this  is  a  circum- 
stance entitled  to  some  weight,  it  is  not  controlling.  {Hoffner 
T.  Wynkoop,  1  Onterbridge,  130.)  If,  upon  snch  failure,  the 
testator  intended  the  farm  to  revert  to  his  estate,  the  law  would 
carry  it  there  as  efFectually  as  would  a  special  direction  in  his 
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will.  He  may  liave  relied  npon  the  law  for  this  purpose,  or 
the  possibility  of  Simon's  dying  without  children  may  nerer 
have  ooonrred  to  him. 

There  is  notliing  in  the  remainder  of  the  will  in  conflict 
with  this  view.  It  is  true,  in  a  single  instance  he  asee  the  word 
"  children"  as  the  eqairalent  of  "  heirs,"  referring  to  hts  own 
children,  and  his  own  heirs,  in  the  flrst  and  second  paragraphs 
of  the  will.  Bnt  nowhere,  in  speaking  of  the  children  of  his 
sons  and  danghters,  does  he  ose  the  word  indiscrimiQately  with 
heirs  of  the  body  or  issne,  and  all  of  them  as  meaning  an  entire 
line  of  lineal  descent  Saldeman  v.  Haldeman,  4  Wright,  39, 
relied  npon  by  the  defendant  in  error,  was  rnlod  mainly  upon 
the  ground  that  the  words  referred  to  were  so  need. 

While  the  testator  may  hare  intended  the  word  "  children  " 
as  a  word  of  limitation,  saoU  fact  does  not  clearly  appear,  and 
it  wonid  not  be  safe  for  as  to  aeenme  it. 

We  are  of  opinion  that  the  word  "  children,"  in  the  third 
clanse  of  Simon  Oyater'a  will,  is  a  word  of  purchase.  It  follows 
that  Simon  Washington  Oyster  took  bnt  a  life  estate  in  the 
farm,  which  is  the  subject  of  this  contention. 

The  judgment  is  reversed,  and  it  is  ordered  that  judgment 
be  entered  in  favor  of  Napoleon  K.  Oyster,  the  defendant  below 
upon  the  case  Etated. 


Kaybubtva.  Gbadt. 

[ST  Akbams,  147.] 
SfEOIFIO    LBOACIBS. — AbATSMENT    of   DSVTSBS   and   LEQA0IE3   OH 

FAiLtiBB  or  Assffrs. 

A  direction  thtt  one-h«ir  of  the  recoTery  from  »  UH^tod  elulm  sbonld  ba  p>td  to 
tatUtor'i  wita,  and  the  balaDca  ahoald  bo  paid  in  certkln  fixed  amoDDts,  or  nt- 
abla  praportionB,  to  other  peraaoi,  ereat«i  Bpeciflo  legaolea. 

Spsclfic  dcTiseaand  specific  legacies  abate  ratably  io  cats  of  a  defic'ienoj  of  Htclt 
to  pay  dcbta. 
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Appeal  from  the  Obaocery  Coart  of  Mobile. 

The  bill  waa  filed  by  appellants  as  esecators  of  D.  O.  Grady, 
deceased,  for  iiiBtrnctions  and  for  the  coDstraction  of  deceased*! 
■Will. 

The  following  are  the  material  proTisions  of  the  will :  "  3: 
After  the  payment  of  my  just  debts  and  faneni]  expeoses,  etc., 
I  give  my  wife  A,  one-half  of  my  personal  property.  4.  I 
give  to  my  wife  A.,  in  lieu  of  her  right  of  dower,  one-third  of 
the  net  rente  of  my  lands  for  and  during  her  natural  life,  to  be 
paid  annnally  by  my  exeoators.  5.  I  give  all  the  rest  and 
residue  of  the  estate  of  which  I  may  die  seized  and  possessed, 
including  real  and  personal  property,  to  my  executors  in  trast, 
to  take  possession  of  and  hold  all  the  real  estate  of  which  I  may 
die  seized  and  possessed,  and  hold  and  rent  the  same  from  time 
to  time,  and  receive  the  rents,  etc.,  therefor,  pay  tazes  thereon, 
and  keep  the  properi^y  insured  at  their  discretion,  and  pay 
to  my  wife  A.  one-third  of  the  net  rents,  etc.,  arising  therefrom, 
in  lieu  of  her  right  of  dower  in  the  same,  for  her'  natural  life; 
and  to  tnke  and  hold  all  the  balance  of  my  real  estate  of  every 
kind,  except  the  part  of  the  personal  property  given  to  my 
wife,  which  my  executors  shall  pay  over  to  her,  and  except  the 
contingent  legacies  hereafter  given,  and  to  hold  said  estate,  both 
real  and  personal,  and  manage  and  control  the  same  until  my 
daughter  Oarrie  shall  reach  the  age  of  twenty-one  years,  when 
all  of  said  property,  except  that  portion  given  to  my  wife  and 
said  contingent  legacies,  shall  be  by  my  said  executors  delivered 
over  to  my  said  daughter,  my  executors  retaining  reasonable 
compensation  for  their  trouble  as  such,  etc. ;  or,  if  my  dangh- 
ter  should  die  before  she  attains  the  age  of  twenty-one  years 
without  leaving  any  child  surviving  her,  all  of  said  estate  shall 
be  delivered  to  '.  the  Catholic  Male  and  Female  Charitable 
Societies  of  Mobile,'  but  if  she  die  before  atteuing  the  age  of 
twenty-one  years  leaving  a  child,  or  children,  then  said  prop- 
erty to  be  delivered  to  said  child  or  children,  share  and  share 
alike.  6.  It  is  my  will  and  desire,  that  if  my  cotton  claim 
which  is  now  pending  in  the  Court  of  Claims  at  Washington, 
should  be  decided  in  my  favor,  and  any  gam  should  be  hereafter 
realized  therefrom,  that  one-half  of  the  net  proceeds  thereof 
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shall  be  paid  to  my  beloved  wife.  Then,  from  the  other  half 
of  the  proceeds — provided  the  said  half  shall  ainonnt  to  the 
Bum  of  $25,000 — it  is  my  will  aod  desire  that  the  anm  of 
$10,000  shall  be  paid  to  the  Ut.  Kev.  the  Catholic  Bishop  of 
Mobile,  at  the  time  being — ^in  tmst — to  he  bj  him  expended 
in  completing  the  Cathedral  of  Mobile ;  hnt  should  one-half  of 
the  net  proceeds  amoant  to  a  sum  less  than  92$,000,  then  it  ie 
my  desire  that  two-fifths  of  said  half  shall  be  paid  to  and  ex- 
pended by  the  said  Bishop  as  aforesaid.  And  if  there  shonld  be 
any  reeoveiy  of  said  cotton  ohtim  as  aforesaid,  it  is  my  will  and 
desire  that  after  paying  one- half  of  the  net  proceeds  thereof  to 
my  said  wife  and  the  special  legacy  last  above  mentioned,  the 
sum  of  $2,000  shall  be  paid  to  eaeh  of  the  following  persons, 
to  wit :  To  my  brothers,  John  Grady  and  Simon  Grady,  to  my 
sister  Bridget  Eagan,  to  Margaret  Coganand  Mrs.  Maxwell,  of 
the  residne  of  the  half  of  said  net  proceeds ;  hot  if  said  reeidae 
shall  not  be  sufficient  to  pay  each  of  said  special  legacies,  then, 
it  is  my  will  and  desire  that  they  shoald  be  paid  pro  rata  oat 
of  said  residue.  7.  My  execntors  shall,  from  time  to  time,  ap- 
propriate money  out  of  the  estate  at  their  discretion  for  the 
snpport,  edacation,  and  maintenance  of  my  daughter  Carrie." 
This  clanse  then  appoints  the  executors,  yiz. ;  Et.  Rev.  John 
Qninlan,  Bishop  of  Mobile,  and  his  successors  in  office,  J.  T. 
Maybary,  Charles  Cavaroc  and  M.  J.  Brennan,  gaardians  of  his 
daoghter.  "  8.  It  is  my  will  and  desire  that  all  my  real  estate 
shall  be  kept  t(^ther,  and  no  portion  thereof  sold  or  alienated, 
either  by  my  said  execntors  or  by  my  danghter,  Carrie  Grady, 
or  by  the  'contingent  legatees'  into  whose  possession  it  may  come 
in  the  event  of  my  daaghter's  death  before  she  reaches  the  age 
of  twenty-one  years.  9.  In  ease  there  is  any  surplus  from  the 
net  annual  rerenuo  from  the  realty,  after  disbursing  the  moneys 
given  in  the  will,  then  my  said  execntors  shall  pnt  by  the  said 
sarplns  as  a  contingent  fond,  to  be  applied  by  them  at  any  time, 
if  necessary  to  the  liquidation  of  any  debts  which  may  be  in- 
curred by  my  estate  which  the  current  net  revenne  may  be  in- 
sufficient to  extinguish ;  and  in  case  the  one-third  of  the  net 
amonnt  of  the  annual  rents,  issues  and  profits  arising  from  my 
estate  shall,  in  the  opinion  of  my  said  execntors,  be  at  anytime 
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iDsafficient  for  the  Bopport  uid  nuuntenance  of  my  beloTed 
wife,  then  tny  eaid  ezecnton  are  hereby  authorized  to  appro- 
priate from  said  contingent  fond,  if  any  there  be,  moneys  at 
their  diecretion  for  her  support.  10.  It  is  my  vill  and  dedre 
that  my  said  ezecntorB  shall  have  foil  power  and  authority  to 
expend  money  oot  of  my  estate  at  their  discretion  to  pay  for 
my  bnrial  expenses,  and  to  bnOd  a  tomb  and  monnmeDt  otct 
my  grave,  if  they  think  proper." 

The  bill  alleged  an  excess  of  debts  over  the  pereonally  asets 
of  $S,000  ;  that  testator's  widow  and  daughter  had  been  sop- 
ported  oat  of  the  income  of  the  estate ;  that  the  snit  npon  the 
cotton  claim  referred  to  had  been  Baeceasfnl,  and  that  the  in- 
come from  the  real  estate  was  no  longer  BOffioient  for  the  snp- 
port  of  the  widow  and  daaghter. 

And^son  <6  Band  and  Henry  St.  Paul,  for  appellants. 

Ji.  P.  Dethtm,  for  appellee. 

Stoke,  J.  The  aif^ment  pressed  npon  us  by  appellantg 
rests  mainly  on  the  assamption  that  Grady,  by  his  will,  specifi- 
cally disposed  of  the  fund  to  be  realized  on  the  cotton  claim, 
while  the  disposition  of  his  lands  for  his  daughter  rests  on  a 
danse,  which  ie,  in  its  nature,  residnary.  We  cannot  assent  to 
this  intrepretation.  There  can  be  no  question  that  the  beqoest, 
contingent  on  the  success  of  the  cotton  claim  referred  to,  is 
specific,  so  far  as  it  proposes  to  give  of  that  fund  to  his  wife, 
to  the  completion  of  the  cathedral,  and  the  pecnniary  legacies 
to  his  brothers  and  sisters.  These  legacies  are  made  to  depend 
expressly  on  the  saccessfnl  issne  of  that  claim,  and  are  payable 
only  ont  of  the  money  thereon  to  be  realized.  If  that  suit  was 
unenccessfnl  tho  le^cies  failed.  There  are  specific  legacies,  in 
contradistinction  to  general  pecnniary  It^cies,  which  are  pay- 
able out  of  general  assets,  and  are  to  be  abated  in  case  of  a 
general  deficiency ;  and,  to  demonstrative  legacies,  which  are 
bequests  of  specified  sums  of  money,  with  superadded  directi(Hi 
to  pay  them  out  of  a  partionlar  fund.  In  the  latter  case,  if  the 
designated  f  and  fail,  the  l^cy  will  be  payable  out  of  the  gen- 
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eral  agsets  not  specifically  bequeathed,  or  out  of  the  fond  cov- 
ered hy  reeiduary  bequests.  In  this  caee,  if  the  fund  fwled, 
the  legacies  were  never  to  take  effect.  {Liffhi/bot  v.  Ligklfoot, 
27  Ala.  351 ;  Meyers  v.  Meyers,  33  Ala.  85 ;  2  Lomax  on  Ex'rs, 
[38]  69,  et  aeq.;  1  Eop.  on  Leg.  201,  et  seq.;  Id.  191 ;  WaUace 
V.  WaUace,  23  N.  H.  149.) 

We  hold,  also,  that  there  is  an  express  devise  of  the  real 
estate  to  testator's  daughter,  and  that  ahe  does  not  take  as  a 
mere  residoary  legatee  wonld  take.  (Wallaoey.  WaUace,  aupra; 
Lead.  Ca.  in  Eq.  Vol.  2,  pt.  1,  323,  et  aeq.) 

Id  addition  to  the  I«^l  intendment,  Mr.  Grady's  will  makes 
the  payment  of  his  debta  a  special  charge  on  his  pei-Bonal  prop- 
erty. Its  language  is:  "After  the  payment  of  all  my  just 
debts  and  funeral  charges  and  expenses,  I  give  and  bequeath 
onto  my  beloved  wife,  Agnes  M.  Qrady,  one-half  of  my  entire 
personal  property,"  etc  With  the  exception  of  the  cotton 
claim,  then  of  contingent  valne,  the  will  makes  no  disposition 
of  the  personal  property  and  effects,  save  of  that  which  shoold 
remain  after  the  payment  of  testator's  debts.  The  will  then 
specially  devises  and  bequeaths  to  bis  wife  and  daughter,  his 
entire  real  estate,  and  the  residuum  of  the  personalty,  except 
the  cotton  claim.  Testator,  then,  in  specific  legacies,  gave  to 
his  wife,  of  the  fund  to  be  realized  on  the  cotton  claim,  one- 
half — and  of  the  residne  he  made  snch  disposition  to  his 
brothers  and  sisters,  and  towards  the  completion  of  the  catlie- 
dral,  in  Mobile,  as  that  the  collective  bequests  from  this  fnnd 
amounted  to  forty-five  thousand  dollars.  The  bill  fails  toshow 
the  amount  realized  on  the  cotton  claim,  but  contents  itself  with 
the  following  general  averment :  "  Tour  orators  show  unto 
your  honor  that  said  cotton  claim  was  finally  decided  in  favor 
of  said  executors,  and  that  your  orators  as  executors  complied 
-  with  the  terms  and  directions  of  said  will  as  to  the  disposition 
of  said  fund,  as  specifically  and  specially  directed  by  the  testa- 
tor, and  thereby  said  fund  was  exhausted,  and  none  of  it  now 
remains  in  their  hands."  This  averment  is  objectionably  gen- 
eral and  indefinite.  The  bequests  out  of  this  fund,  as  we  have 
shown,  are  specific,  and  they  are  to  be  paid  out  of  the  net  pro- 
ceeds of  the  cotton  claim.    If  the  net  proceeds  amoant  to  fifty 
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thousand  dollars,  then  one-half,  |25,000,  to  Mpb.  Qndj,  $10,000 
to  the  cathedral,  and  $10,000  to  the  brothers  and  sisters,  will 
aggregate  forty  five  thousand  dollars — and  this  leaves  five  thon- 
sand  dollars  for  the  daughter.  If  the  net  sum  realized  exceeded 
fifty  thooBand  dollars,  then  the  residue  for  the  daughter  would 
be  increased. 

In  the  9th  item  of  the  will  ie  this  clanse :  "  And  in  ease  tl»e 
ono-third  of  the  net  amoont  of  the  annual  rents,  issoes  and 
profits  arising  from  my  estate  shall,  in  the  opinion  of  my  said 
executors,  be  at  any  time  insufficient  fur  the  support  and  main- 
tenance of  my  said  beloved  wife,  then  my  said  executors  are  here- 
by authorized  to  appropriate  from  said  contingent  fund,  if  any 
there  be,  moneys  at  their  discretion  for  her  support."  Possibly 
the  surplus,  if  any,  of  the  cotton  clalni  was  expended  in  this 
way.  The  conetraction  placed  on  the  will  by  the  executors  and 
their  counsel  would  have  justified  such  expenditure,  and  would 
anthorize  the  averment  in  the  hill,  that  the  money  realized  on 
the  cotton  claim  was  disposed  of  "  as  specifically  and  specially 
directed  by  the  testator."  The  bill  should  have  set  forth,  with 
particularity,  the  snm  realized  on  the  cotton  claim,  and  how  it 
was  expended.    This,  for  reasons  to  be  hereafter  shown. 

Many  provisions  in  the  will  of  Mr.  Grady  fOmish  nnmis- 
takable  evidence  that  he  considered  liis  personal  estate,  inde- 
pendent of  the  cotton  claim,  amply  sufficient  to  pay  his  debts, 
aAd  leave  a  surplus.  He  beqnesthed  one-hfilf  of  his  personal 
property,  after  the  payment  of  bis  debts,  to  his  wife,  and 
the  other  half  to  his  daughter.  He  gave  to  his  executors 
power  and  authority  to  expend  money  out  of  his  estate  at  their 
discretion,  to  pay  his  burial  expenses,  and  to  bnild  a  tomb  and 
monnment  over  his  grave.  The  question  will  doubtless  arise, 
and  should  be  decided,  what  did  the  testator  mean  by  the 
■words,  "my  estate,"  in  the  10th  item  of  hia  will  1  It  is  from 
this  source  he  directs  his  execntors,  at  their  discretion,  to  pay 
for  his  burial,  and  for  a  tomb  and  monntnent.  In  the  fifth 
item,  testator  bequeaths  and  devises  to  his  executors  the  re- 
maining half  of  his  personal  estate,  and  all  his  real  estate,  in 
trust,  first,  to  pay  to  hia  wife  annually  one-third  of  the  net  rents 
of  the  realty,  *'  provided  she  receive  the  same  in  lieu  of  her 
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dower  in  and  to  said  lands  and  premiseB."  He  then  adds : 
"and  to  take  and  hold  all  the  balance  of  mj  estate  of  an;  and  . 
eveiy  kind  or  natore  whatsoever,"  except  the  half  of  bis  per- 
sonal property  given  to  liis  wife,  and  except  the  contingent  leg- 
acies out  of  the  cotton  claim,  "  t0  hold  said  estate  both  real  and 
personal,  and  manage  and  control  the  same,  until  mj  beloved 
daughter,  Carrie  Oradj,  shall  reach  the  age  of  twenty-one  years, 
when  all  said  property  as  aforesaid,  except  that  portion  devised 
to  my  beloved  wife,  and  the  contingent  legacies  hereinafter 
named,  together  with  all  that  shall  remain  of  the  contingent  fnnd 
hereinafter  named,  sball  be,  by  my  said  exeoators,  delivered 
over  to  my  said  daughter,  Carrie  Grady — my  said  executors 
retaining,  from  year  to  year,  reasonable  and  proper  sums  of 
money,  as  compensation  for  tbeir  trouble  and  expense  as  sudli 
executors."  In  the  7th  item  is  this  language :  "  It  ia  my  will  and 
desire  that  my  said  execntors  shall,  from  time  to  time,  appro- 
{ffiate  moneys  out  of  the  estate,  at  their  discretion,  for  the  sup- 
port, maintenance  and  education  of  my  said  daughter,  Carrie 
M.  Grady."  In  the  8th  item,  the  testator  speaks  of  all  the 
lands  as  "  my  real  estate."  We  think  testator,  by  the  terms 
"  my  estate,"  in  the  10th  item,  intended  to  embrace  the  prop- 
erty, real  and  personal,  given  to  his  daughter,  Carrie,  for  the 
following  reasons :  Pirst,  he  had  directed  that  part  of  his  estate 
to  be  kept  together  antil  Carrie  reached  the  age  of  twenty-one, 
while,  as  to  the  rraldue  of  his  estate,  he  gave  no  such  direction. 
True,  as  to  one-third  of  the  rents  and  income  of  the  lands  so 
ordered  to  be  kept  together,  the  remark  above  does  not  apply, 
during  the  life  of  Mrs.  Grady ;  hut  this  was  given  to  her  in 
lieu  of  dower,  over  which  she  could  exercise  no  power  of  dis- 
position, testamentary  or  otherwise.  He  had  no  power  to 
fasten  a  charge  on  this  interest,  without  the  wife's  consent, 
express  or  implied.  In  the  second  place,  testator,  by  devise 
and  specific  bequest,  had  disposed  of  his  entire  property,  real 
and  personal,  in  sach  form  as  that  all  would  soon  pass  from  his 
executors,  save  that  to  be  kept  together  for  his  daughter. 
Third,  testator,  as  shown  above,  speaks  of  the  provision  made 
for  bis  daughter,  as  "the  estate,"  exclading  therefrom  the  other 
legacies  contained  in  the  will.    We  hold,  therefore,  that  a  dia- 
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cretion  was  giren  to  the  execntors,  to  detnj  the  expensee  of 
the  barial,  and  to  erect  a  soitable  tomb  and  monnment,  ont  of 
the  income  of  the  real  estate  and  the  residue  of  the  cotton 
monej  which  were  j^ren  to  the  dan^ter. 

We  have  ahowa  that  the  dSviae  of  the  real  estate,  and  whit 
we  called  thecoBtingentle^cie8,areall  in  their  nature  specifie. 
These  comprise  all  of  the  estate,  save  what  is,  in  the  3d  item  of 
the  will,  called  the  "  entire  personal  property-."  The  bill  avers 
there  is  nsw  no  personal  property,  and  that,  at  testator's  death, 
the  debts  of  the  estate  exceeded  the  ralae  of  said  entire  personal 
property,  by  some  eight  thousand  dollars.  One  object  of  the 
bill  is  to  fasten  a  charge  on  the  lands  devised  to  the  dao^tcr 
for  the  alleged  deficiency.  The  daughter  is  still  an  infant  of 
immature  years,  and  it  is  contended  for  her  that  the  money  be- 
qnesta,  product  of  the  cotton  claim,  mnst  be  first  exhausted 
before  lands  de?ised  can  be  made  subject. 

In  this,  as  in  most  of  the  States  composing  the  Union,  lands 
as  well  as  personal  property  are  charged  with  the  payment  of 
decedent's  debts.  Such  is  the  law  of  England  now;  bat  here 
as  well  as  there,  in  the  absence  of  testamentary  direction,  per- 
sonal property  is  the  fund  primarily  chargeable  with  the  payment 
of  debts.  In  the  multiform  conditions  in  wliich  tlie  cstatesare 
left,  sometimes  by  the  caprice,  bat  more  frequently  by  the 
oversight,  if  not  ignorance  of  testators,  the  question  of  pri- 
ority of  liability  between  claimants  nnder  wills,  in  different 
right,  has  been  many  times  before  the  courts.  Some  of  the 
rules  declared  are  so  remarkable,  and  so  clearly  right,  that  we 
find  no  contrariety  of  opinion  apon  tbeib.  Upon  others,  conrts 
of  the  highest  character,  and  the  same  court  at  different  times, 
have  differed.  In  Livingston  v.  Jfeiokirk,  8  Johns.  Ch.  312, 
the  question  of  primary  liability  arose  between  lands  descended 
and  lands  devised.  The  opinion  of  the  chancellor  went  no  far- 
ther than  the  wants  of  the  case.  He  consequently  stated,  the 
order  of  marshaling  to  that  extent  only.  He  said  :  "  The 
order  of  marshaling  assets  towards  payment  of  debts,  is  to  ap- 
ply— 1.  The  personal  estate ;  2.  Lands  descended ;  3.  Lands 
devised."  In  Donne  v.  Lewis,  2  Bro.  C.  C.  257,  Lord  Tbnrlow 
stated  his  idea  of  the  order  in  which  assets  were  to  be  applied,  to 
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be — 1.  The  general  personal  estate  ;  2.  Ordinarily  speaking,  es- 
tates devise^  for  the  payment  of  debts ;  3.  Estates  descended  ;  4. 
Estates  specifically  devised,  even  though  charged  generally  with 
the  payment  of  debts.  In  2  Lomax  on  Ex'rs  (255)  426,  the 
rale  is  stated  as  follows :  I,  Personal  estate  not  specifically  be- 
queathed, or  exempted  expressly,  or  by  plain  impticatton,  from 
the  payment  of  debts ;  ^.  Lands  expressly  devised  for  (not. 
merely  charged  with)  the  payment  of  debts ;  8,  Descended  es- 
tates; 4.  Lands  charged  with  the  payment  of  debts.'  In  Story's 
Eq,  Jnr,  §  577,  the  rule  is  stated  substantially  in  the  language  of 
Lord  Thnrlow,  and  is  confined  to  four  classes.  So  Chancellor 
Kent  adopts  the  same  classification  in  bis  commentaries  (vol. 
4,  marg.  p.  431).  In  I2ay«  v.  Jackaan,  6  Mass.  147,  decided  in 
1809,  Parsons,  C.  J.,  stated  the  rule  in  equity,  for  marshaling 
assets,  to  be  settled  as  follows :  "  1.  The  personal  estate,  ex- 
cepting specific  bequests,  or  such  of  it  as  is  exempted  from  the 
payment  of  debts ;  2.  The  real  estate  which  is  appropriated  in 
the  will  as  a  fund  for  the  payment ;  3.  The  descended  estate, 
whether  the  testator  was  seized  of  it  when  the  will  was  made, 
or  it  was  afterwards  acquired ;  4.  The  rents  and  profits  of  it 
received  by  the  heir  after  the  testator's  death  ;  5.  The  lands 
specifically  devised,  although  they  may  be  generally  charged 
with  the  payment  of  the  debts,  but  not  specially  appropriated 
for  that  purpose."  It  will  he  observed  that,  although  all  the 
several  statements  above  are  in  the  main  harmonious,  neither  of 
them  covers  the  whole  possible  ground.  Suppose  the  case  of  a 
devise  of  real  estate,  and  a  bequest  of  personal  property,  each 
expressly  subject  to  the  payment  of  debts,  without  direction  or 
intimation  as  to  which  species  of  property  shall  be  first  made 
liable,  and  the  debts  exhaust  only  a  part  of  such  devised  and  be- 
queathed property,  shall  the  personal  property  be  first  taken, 
orshall  the  burden  fall  alike,  and^m  rata,  upon  each  species 
of  property  %  Or,  suppose  the  more  common  case,  which  we 
have  shown  is  the  case  in  hand,  where  the  testator  devises  bis 
lands,  in  terms  which  are  in  snbstance  specific,  and  bequeaths 
his  personal  property  in  specific  legacies,  leaving  an  ineoffici- 
ency  of  property  not  thus  devised  and  bequeathed,  for  the  pay- 
ment of  his  debts,  are  there  any  priorities  of  liability  as  between 
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the  real  aod  personal  property  thus  dispoaed  of  by  tbe  will  t 
These  are  poBsible  categories  which  are  not  provjded  for  in 
any  of  the  rules  stated  above.  We  confine  what  we  have  to 
say  to  the  last  of  the  sapposed  cases.  We  cannot  arrive  at  tbe 
intention  of  the  testator,  for  evidently  he  intended,  alike  and 
equally,  that  the  devise  and  beqnests  shonld  have  full  effect. 
Afi  Baid  by  Justice  Gibson,  in  Shaw  v.  MeCameron,  11  Serg.  & 
11,  232,  "  It  is  probable  the  matter  never  wae  the  subject  of 
his  thoaghts,  and  we  are  compelled  to  look  for  an  initntion 
where  none  in  fact  exists."  Manifestly  Mr.  Grady  had  the 
conviction  that  what  he,  in  the  third  item  of  his  will,  designates 
as  his  "entire  personal  property,"  would  pay  his  debts  and 
funeral  expenses,  and  leave  a  surplus  which  he  bequeathed  in 
equal  parts  to  his  wife  and  daughter.  If  he  had  not  been  so 
convinced,  the  care  and  skill  with  which  his  will  is  prepared 
give  afisarance  that  he  wonid  have  made  other  provision  to 
meet  the  deficiency.  The  law,  common  and  statute,  makes  the 
personal  property  the  primary  fund  for  the  payment  of  debts, 
unless  such  personal  property  is  disposed  of  iu  specific  l^iaoies, 
or  the  will  expressly  charges  the  debts  on  the  realty  in  the  first 
instance.  Hence,  when  the  will  does  not  specifioidly  bequeath 
the  personalty,  and  does  not  charge  the  realty  in  exoneration  of 
the  personalty,  the  presumption  arises  that  the  testator  intended 
the  personalty  should  be  first  applied  to  the  payment  of  his 
debts.  All  men  are  conclnsively  presumed  to  know  the  law, 
and  testators  are  no  exception  to  the  role.  When,  however,  as 
is  claimed  in  this  case,  the  debts  exceed  the  value  of  testator's 
entire  property  not  disposed  of  by  specific  devises  and  bequests, 
no  Bttch  presumption  can  arise.  As  said  by  Gibson,  J.,  "  the 
matter  never  was  the  subject  of  his  thonghta."  In  this  case 
it  never  entered  into  testator's  mind  that  his  personal  property, 
mentioned  in  the  third  item,  was  not  amply  sufficient  to  pay 
his  debts  and  funeral  expenses,  and,  of  consequence,  he  had  no  in- 
tention whatever  as  to  the  fund  or  source  from  which  to  provide 
for  the  balance  of  his  debts.  We  cannot  suppose  he  intended 
to  provide  against  an  event,  which,  if  he  thought  on  the  sub- 
ject, appeared  to  him  impossible.    Fntdent  men  may  provide 


3vGooglc 


MAYBUBT  r.  GEADT.  885 

for  eyente,  within  tho  range  of  poseibility.  It  wonld  be  unsafe 
to  travel  bejond  thiB  in  Bearch  of  an  imaginary  intention. 

In  2  Jannan  on  Wills,  Perkina'  ed.  (546-7).  391-2,  themlo 
of  marshaling  assets  for  the  payment  of  debts  is  thus  stated  : 
'*  lat.  The  general  personal  estate,  not  expressly  or  by  impli- 
cation exempted.  2d.  Land  expressly  devised  to  pay  debts, 
whether  the  inheritance,  or  a  term  carved  out  of  it,  be  so  lim- 
ited. 3d.  Estates  -which  descend  to  the  heir,  whether  acquired 
before  or  after  the  making  of  the  will.  4th.  Devised  or  be- 
qaeathed  property,  real  or  personal,  wbicb  is  charged  with 
debts  and  those  specifically  disposed  of,  subject  to  such  charge. 
Sth.  General  pecuniary  legacies  jpro  rata.  6th.  Speciflclega- 
cies^rtJ  rata.  7th,  Real  estate  devised."  It  will  be  seen  that 
in  the  4th  class,  no  discrimination  ie  made  between  devised  real 
property,  and  bequeathed  personal  property,  while  in  the  6th 
and  7th  classes,  specific  legacies  are  first  made  liable  before 
lands  devised  can  be  subjected.  What  are  included  in  Mr.  Jar- 
man's  6th  and  7th  classes,  are  alone  involved  in  this  suit ;  for 
we  are  dealing  alone  with  devised  lands  and  specific  legacies. 
There  are  many  highly  respectable  authorities  which  uphold 
Mr-  Jarman's  distinction.  Perhaps  a  majority  of  the  older 
American  cases  point  that  way.  The  rule  is  so  stated  in  Hoover 
V.  Hoover,  &  Barr,  351,  although  it  was  dictum  so  far  as  it 
afiects  this  case.  So  what  Lee,  J.,  said  on  this  point  in  Elliott 
V.  Carter,  9  Gratt.  541,  is  dictum.  The  following  authorities 
favor  tliis  view :  Rogers  v.  Rogers,  1  Paige,  188 ;  Skreve  v, 
Shreve,  2  Stockt.  Ch.  385  ;  Worley  v.  Worley,  1  Bailey's  Eg. 
897 ;  ComwaU  v.  Cornwall,  12  Simons,  298. 

Adams,  in  his  work  on  Equity,  (263)  590,  groups  the  scale 
of  liability  for  debts  into  sis  classes,  his  6th  being :  "  Personal 
and  real  estate,  or  whether  the  personalty  is  first  liable.  It 
has  been  specifically  given,  and  not  charged  with  debts." 
On  page  (285)  597,  this  author  says  :  "  In  regard  to  assets  of 
the  fourth  and  sixth  classes,  where  both  personal  and  real  estate 
are  included,  a  question  has  arisen,  whether  the  personal  and 
real  estate  should  contribute  pro  rata,  or  whether  the  person- 
alty is  first  liable.  It  has  been  determined  that  in  both  casea 
there  is  a  liability  pro  rata^  and  that  accordingly  if  land  be 
Vol.  in.— W 
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devised,  and  a  testator  die  indebted  by  a,  bond,  a  specific  1^ 
atee  may  compel  the  devisee  to  eontribnte."  Tbis  doctrine 
meets  the  approbation  of  Mr.  Boper  in  bis  work  on'  L^cies, 
vol.  1,  p.  358,  et  aeq.  {Long  y.  Short,  1  P.  "VTme.  403,  is  tbe 
leadinfi;  authority  on  tbis  qaeetion.)  It  was  decided  by  Cowper, 
Lord  Chancellor,  in  1717.  The  qneetion  was  between  a  devisee 
of  lands  held  iu  fee,  the  donee  of  a  leasehold  estate  held  for 
a  term  of  years,  and  the  legatee  of  an  annuity  to  be  paid 
ont  of  the  leasehold  estate.  There  was  a  deficiency  of  as- 
sets to  pay  the  specialty  debts,  and  tbe  bill  was  filed  by  the 
executor,  who  was  the  heir,  to  marshal  the  assets,  and  to 
have  it  determined  whether  the  said  debts  should  be  charged 
on  the  real  or  leasehold  estate.  The  Lord  Chancellor  de- 
creed ;  Ist.  That  a  devise  of  a  rent  charge  ont  of  a  term,  is 
as  much  a  specific  devise,  as  if  it  had  been  of  the  tenn  itself. 
2d.  That  the  devise  of  a  term  for  years  is  as  mncli  a  specific 
devise  as  a  devise  of  lands  in  fee.  Wherefore,  each  being 
equally  specific  devises,  it  woald,  in  this  case,  be  an  equal  dis- 
appointment of  the  testator^B  intent,  to  defeat  either,  by  sab- 
jecting  it  to  the  testator's  debts.  *  *  •  So  that,  to  prevent 
the  disappointment  of  tho  testator's  intent,  the  coart  thought 
it  reasonable  that  the  devise  of  the  fee  simple  estate,  and  tbe 
devisees  of  the  lease  and  annuity,  slionld  each  contribute  to  the 
debts  by  specialty,  in  proportion  to  the  value  of  the  respective 


Tomba  v.  iSocA,  2  Coll.  490,  came  before  the  able  equity 
lawyer,  Sir  Kniglit  Bruce,  Yice-Ohancellor.  In  an  argument 
that  is  certainly  able,  we  may  say  exhaustive,  he  ruled  ^t 
in  case  of  specific  legatees  and  deviseett,  where  there  is  a  de- 
ficiency of  other  assets  to  pay  debts,  the  two  classes  must  con- 
tribute ratably.  That  opinion,  in  its  clearness  and  force,  is  a 
model  of  judicial  writing,  and  may  be  consulted  with  profit  by 
any  inquirer  after  tmtti.  One  expression  we  cannot  forbear 
to  copy.  He  said :  "  I  consider  it  to  be  perfectly  correct  in 
princijjle  to  say,  that  every  will  onght  to  be  read  as  in  ^ffect 
embodying  a  declaration  by  the  testator,  that  the  payment  of 
his  debts  shall  be  as  far  as  possible  so  arranged  as  not  to  disap- 
point any  of  the  gifts  made  by  it,  unless  the  ioetroroent  dis- 
closes a  different  intention."    Jo  SUk  v.  Primey  2  Coll.  509, 
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after  diBposing  of  all  assets  on  which  a  prior  liability  rested  for 
the  payment  of  debts,  the  coart  declared,  io  case  the  same  shall 
prove  inBDfficient,  "  ench  deficienc;  is  to  be  made  f^d  oat  of  the 
aaid  testator's  perBonal  estate  specifically  beqneathed,  aud  the 
real  estate  at  Ontnewton,  devised  by  his  will  to  Sarah  1?bomp- 
Bon,  his  mother,  in  fee ;  and  the  said  estates  are  to  eoQtribnte 
Id  proportion  to  sach  deficiency." 

Young  v.  Hansard,  1  Jones  &  LaTonche,  466,  came  before 
Sir  Edward  Sngdcn  when  he  was  Lord  Chancellor.  It  was 
nrged  before  him  that  Comwail  v.  C&rnwaUt  aupra,  had  over- 
mled  I/mg  v.  Short.  lie  said :  '*  I  confess  I  was  surprised 
by  the  statement  that  Lcng  t.  Short  had  been  overroled.  I 
have  always  conndcred  it  as  a  binding  anthority ;  have  advised 
on  the  strength  of  it ;  cited  it,  and  seen  it  acted  upon ;  and  I 
think  it  to  be  regretted,  that  that  which  has  for  so  many  years 
been  considered  as  a  settled  rule  of  law,  shonld  be  now  dis- 
tnrbed.  I  have  a  very  great  respect  for  the  learned  judge  [Sir 
Lancelot  Sliadwell,  V.-C]  by  whom  the  ease  of  CornwaU-v. 
Cornwall  was  decided ;  but  I  cannot  say  that  I  have  any  donbt 
that  Longv.  S/wrt  is  still  a  binding  authority.  The  decision 
in  that  case  depended  on  this,  that,  at  law,  all  the  funds  were 
liable  to  the  debt;  and  the  question  was,  what  was  the  in- 
tention of  tlie  testator  t  The  devise  of  the  lands  and  of  the 
chattels  real,  and  of  the  annuity,  being  specilie,  Lord  Cowpei 
referred  to  the  statate  of  fraudulent  devises,  and  said  that  that 
statute  made  real  estate  in  the  hands  of  the  devisee,  liable  to 
the  payment  of  the  specialty  debt;  and,  therefore,  finding  that 
all  the  fnnds  were  liable — fur  this  court  does  not  pretend  to 
make  a  fund  liable  to  the  payment  of  a  demand,  to  which  it 
was  not  liable  before ;  it  never  creates  a  liability,  but  only,  by 
marshaling  funds,  prevents  a  creditor  from  disappointing  the 
intention  of  the  testator — and  finding  that  it  was  the  clear  in- 
tention of  the  testator  to  give  the  chattel  interest  in  the  legatee, 
just  as  he  had  given  the  real  estate  to  the  devisee,  he  was  of 
opinion  that  they  ought  tu  bear  the  burden  ratably  ;  and  Uiat, 
in  that  manner,  the  intention  of  the  testator  would  be  effectu- 
ated. *  *  I  Bee  nothing  to  impeach  the  decision  in  Ziong 
T.  Short;  and  if  I  were  now  called  on  to  decide  the  question,  I 
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■honld  feel  myself  bonnd  (o  Bnpport  the  aathoriiy  of  that 
case." 

In  Armttrong'a  Appeal,  Sharswood,  J.,  said :  "  It  was  settled 
in  England  hy  Long  t.  Short,  that  specitie  devisee  of  land  and 
speciiic  beqnests  of  perBODaltj,  must  abate  ratably  in  case  of  a 
deficiency  of  assets  for  the  payment  of  the  bond  debts  of  tb« 
testator,  becanBe  both  lands  and  chattels  were  liable  in  law 
for  those  debts ;  and  it  was  equally  the  intention  of  the  tes- 
tator, that  the  legatee  shoald  have  the  chattel,  and  the  der- 
iice  the  land.  Id  this  State,  where  lands  hare  always  be^i 
aseete  for  the  payment  of  debts  by  Bitnple  contract,  as  well  as 
by  specialty,  the  rule  is  general — that  whenever  there  is  a  de- 
ficiency of  aseeta  to  pay  both  debts  and  legacies,  specific  der- 
isees  and  specific!  legatees  shall  contribute  proportionably." 
(eSPeon.  St.  312;  HoUmveWa  Eiitate,ViZV6^n.^t.^2&;  Beua- 
man  v.  Fiyer,  3  Ch,  App.  Caa.  L.  R  420 ;  JBrunfa  Wi/l,  40 
Mo.  266  ;  Chass  v.  TLooherman,  11  Gill  &  Johns.  185  ;  GtrvU 
V.  Gervia,  14  Sim.  654.)  Iji  Leading  Cas.  in  £q.  vol.  2,  part  1 
(notes  to  Aldrich  v.  Cooper,  8  Ves.  3(JS),  beginning  at  page  323 
of  4th  Amer.  ed.,  ia  a  full  discussion  of  this  question. 

There  are  cases  in  which  testators  blend  or  mix  realty  and 
personalty  in  the  creation  of  a  source  or  fund  for  the  payment 
of  debts  and  legacies,  which  are  governed  by  their  own  pecoliar 
circumstances.  They  shed  no  direct  light  on  the  subject  we 
are  discuseing.  {Broughton  v.  Jamea,  1  Cull.  26 ;  Atty.-Gen. 
T.  StmiAgaie,  12  Sim.  T7 ;  lioberts  v.  Walker,  \  Russ.  &  MyL 
752 ;  Uaaaanclever  v.  Tucker,  2  Bin.  625  ;  Whitman  v.  NortoHy 
6  Bin.  395 ;  Lewis  v.  Darling,  16  How.  U.  S.  1.)  There  is 
nothing  in  Carter  v.  Balfour,  19  Ala.  814,  opposed  to  the 
views  expressed  above. 

We  iiuld,  tliat  after  exhausting  what  testator,  in  the  3d  item^ 
calls  "my  entire  personal  property,"  if  there  remained  any 
portion  of  the  debts  of  the  estates  unprovided  for,  sucli  ex- 
cess of  debts  is  a  common  and  equal  charge  upon  the  whole 
balance  of  the  estate,  real  and  personal,  less  tlie  third  of  the 
land  rents,  given  in  lien  of  dower,  to  Mrs.  Grady,  during  her 
lifetime. 

We  have  shown  heretofore  what  testator  intended  by  the 
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terms  "  my  estate,"  in  the  10th  item  of  his  will.  We  think  he 
meant  to  confer  on  his  execators  a  discretion  in  the  ase  of 
what  he  had  given  to  his  daaghter,  or  rather  its  income,  for  the 
purpose  therein  expressed,  shonld  the  personal  propertj'  prove 
inenfficient  for  the  pnrpoee,  after  paying  tlie  debts.  If  this 
discretionary  power  was  exercised,  and  any  portion  of  the  in- 
come of  the  lands  devised  to  the  daxighter  was  so  nsed,  then  sneh 
snm*  mnst  be  excluded  from  the  computation,  in  marshaling. 
It  gives  to  the  daughter  no  right  to  contribation  from  the 
legatees.  If,  however,  any  portion  of  the  income  and  rents 
derived  from  the  lands  devised  to  her,  or,  of  the  sarplus  of 
the  cotton  claim,  which  the  will  gives  to  her  specifically — ^to 
wit :  one-tenth  of  any  possible  recovery — has  been  employed 
and  consumed  in  the  payment  of  testator's  debts,  to  the  extent 
of  such  nse  she  is  entitled  to  contribntion  from  all  the  I^;ate^ 
pro  raia. 

The  bill  in  the  present  case  is  filed  by  the  exeentors,  and 
seeks  to  charge  the  nnpaid  balance  of  the  debts  on  the  lands 
devised  to  tbe  daaghter.  The  averments  are  not  definite 
enoogh  to  show  the  character  of  the  debts,  and  the  exact 
amount  of  tbe  original,  deficiency.  There  is,  also,  a  strong  im- 
plication in  the  averments  qi  the  bill  that  part  of  the  income 
of  the  real  estate  devised,  and,  perhaps,  the  daughter's  share  of 
the  cotton  money,  have  been  used  in  the  payment  of  debts,  or, 
perhaps,  in  the  expenses  of  administration  ;  and,  in  this  way, 
the  alleged  original  deficiency  of  eight  thousand  dollars  has 
been  redaced  to  about  five  thousand  dollars.  The  hill  should 
correctly  set  forth  how  this  matter  stands ;  for  in  taking  the 
aocoant,  with  a  view  to  marshaling,  the  daughter  will  be  enti- 
tled to  a  credit  for  the  sum  of  her  rents  and  cotton  money  so 
need.  It  is  no  answer  to  this  view  tliat  tbe  exeentors  have  paid 
the  pecuniary  legacies.  They  should  have  retained  enough  to 
meet  all  debts,  certain  and  contingent ;  and  in  the  assertion  of 
any  claim  to  fasten  the  charge  of  the  unpaid  debts  on  the  lands, 
they  stand  in  no  more  favorable  light  than  if  the  entire  proceeds 
of  the  cotton  claim  remained  in  their  hands.  They  paid  it  in 
their  own  wrong,  and  must  abide  the  consequences  if  they  have 
no  recourse  over  against  the  legatees.     Onr  porposo  in  what  we 
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bare  Baid,  is  to  declare  that  any  part  of  the  income  of  the 
dangbter'B  deviaed  estate,  or  of  her  ehare  of  the  cotton  money, 
has  been  expended  in  paying  debts,  or  expenses  of  administra- 
tion, BDch  BQRis  must  be  brought  into  the  acconnt  in  any  pro- 
cess of  marshalinf^,  and  ebe  allowed  a  credit  therefor. 

The  present  bill,  as  we  have  seen,  is  by  the  execntors;  and 
one  of  its  pnrposes  was  to  raise  a  funji  with  which  to  repay  the 
Buretiee  on  a  auperiedeaa  bond,  the  moneys  they  had  been-  re- 
quired to  pay  on  the  affirmed  judgment  of  Leach,  Harrison  & 
Farwood,  against  the  execntors  of  Grady,  $8  Ala.  339.  Those 
sureties  were  the  Boretiea,  not  of  the  estate  of  Qrady,  bat  of 
hiB  execotorB.  When  they  pad  the  money,  they  paid  it  for 
the  execntors,  and  not  for  the  estate,  between  which  and  them- 
selves the  execution  of  the  bond  created  no  privity.  By  the 
payment,  a  cause  of  action  at  taw  accrued  to  them,  against  the 
execntors,  to  recover  the  money  tlius  paid  for  them;  but  they 
acquired  no  right  of  action  against  the  estate.  If  the  ex- 
ecutors themselves  had  paid  the  money,  they  wonld  have  been 
entitled  to  a  credit  therefor  in  their  execntorial  accounts.  If 
they  had  otherwise  disbursed,  according  to  law,  all  personal  as- 
sets with  which  they  were  chai^^eable,  the  primary  fund  for  the 
payment  of  debts,  this  would  give  them,  the  execntors,  the  right 
to  proceed  against  the  specific  l^;acies  and  devised  lands,  to 
have  them  marshaled,  and  themselves  reimbursed.  But,  in  such 
proceeding,  they  must  account  for  all  assets  realized,  and  for 
all  devaatavits,  and  can  only  recover  for  the  balance  as  for  an 
original  deficiency  of  assets.  A  deficiency  caused  by  their 
errors  in  distribution,  or,  by  a  want  of  diligence  and  prudence 
in  administration,  gives  them  no  recourse  against  remaining 
assets.  (PoaTeon  v.  Barrington,  11th  head-note,  32  Ala.  2S7- 
219.)  So,  there  may  be  caBes  where  sureties,  who  have  paid 
money  for  execntors,  as  charged  in  this  case,  would  have  re- 
course on  the  devised  and  bequeathed  property  for  their 
reimbuFBement ;  bnt,  in  SDch  case,  the  proceeding  would  be 
governed  by  the  same  rules  as  would  obtain  in  a  similar  suit 
by  executors  themselvea.  They  could  only  claim  to  be  subro- 
gated to  the  rights  which  their  principals,  the  executon,  could 
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enforce  agiiinEt  the  estate.  (  Van  Berveer  v.  Ware,  at  present 
term.) 

Accordinf;  to  the  piiDciples  declared  above,  the  hill  in  the 
present  case  is  defective.  Thia  would  secare  an  affirmance  of 
the  decree  of  the  chancellor,  bat  for  a  qaestioa  presently  to  be 
noticed,  there  being  no  motion  or  offer  in  the  coart  below  to 
amend  the  bill.  The  bill,  however,  prays  a  removal  of  the  ad- 
miniBtratioD  to  the  Chancery  Conrt,  and  we  think  that  prayer 
Bhonld  have  been  granted.  There  are  tmsta  to  be  executed  which 
are  of  a  very  delicate  nature,  and  the  estate,  being  reqnired  to  be 
kept  together,  and  the  trosts  continued  for  a  series  of  years, 
we  hold  that  a  sufficient  excnee  is  shown  by  the  exeontors,  why 
the  removal  should  be  made  at  their  instaDce. 

Beversed  and  remanded. 

Let  the  costs  of  appeal  be  divided  equally  between  appel- 
lants and  appellees. 


Bioos  vs.  OBAoa. 

[S>  Hew  Torfc,  479.] 

PaTMBNT  of  disputed  LE04CT    UPON   APPUCATIOW  OF   I,BG&TSB. 

A  lUtnte  (othorlzing  the  payment  of  >  le^cj  apoD  an  appltcalton  tbareror,  and 
an  Bccooatini;  to  which  tbe  Ugatm  alone  is  a  necesaary  party,  will  not  narraat 
■ncli  paymeat  where  the  Ifgacj  u  dtipntcd.  In  anch  case  there  must  b«  a 
final  accoanting  whare  all  the  partiei  who  may  be  affected  by  the  adjudication 
are  in  coilrt. 

Appeals  from  judgments  of  the  general  term  of  tbe  Sn- 
prome  Court  in  the  first  judicial  department  affirming  decrees 
of  the  surrogate  of  New  York  county,  settling  the  accoants 
of  appellants  as  executors  and  as  trustees  of  the  will  of  Elisha 
Biggs,  deceased. 

glisten  G.  Fox,  for  Rppellants. 

Wm.  G.  Choate,  for  respondent. 
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AnsBinrB,  Ch.  J.  The  objection  that  the  sorrogste  had  do 
jariadiction  to  render  the  decreea  in  qaeation  is,  we  think,  well 
taken. 

The  proceedings  were  institated  by  the  filing  of  a  petition 
before  the  snrrogate  of  the  coDot;  of  New  York,  on  the  7th 
day  of  June,  1870,  by  Samael  W.  Cra^,  adininistrator  of 
Mary  Alice  Cragg,  deceased,  setting  forth  that  Mary  Aliee 
Oragg  was  the  daaghter  of  Elislia  Ki^^  deceased,  late  of  the 
city  of  New  York,  and  beneficially  interested  in  the  estate  of 
'  said  Elisba  Riggs,  and  in  a  tmst  created  by  his  will ;  that  the 
testator  died  Angast  3, 1853,  and  that  his  will  was  duly  ad- 
mitted to  probate  before  the  said  surrogate,  September  27, 
1853 ;  that  on  the  same  day  letters  testamentary  were  issued  to 
George  W.  Kiggs  and  Joseph  K,  Riggs,  two  of  the  executors 
named  tberetn ;  that  the  testator  left  personal  estate  amounting 
to  about  1900,000 ;  that  the  executors  were  also  by  the  will 
appointed  trastees  of  the  tmet  created  thereby  ;  that  they  have 
never  rendered  any  account  of  their  proceedings  as  executors, 
nor  as  tmsteea  under  the  will,  of  the  share  of  the  testator^s 
estate  set  apart  for  the  benefit  of  bis  daughter  Mary  Alice,  for 
life.  The  petition  concludes  with  a  prayer  that  an  order  may 
be  issued,  requiring  the  said  Oeorge  W.  Riggs  and  Joseph 
K.  RiggB  to  render  an  account  of  their  proceedings  as  exec- 
utors, and  also  as  testamentary  trastees,  and  for  general  relief. 
The  snrrogate,  npon  presentation  of  the  petition,  issoed  a 
citation  pursuant  to  the  prayer  of  the  petition,  which  was 
served  on  the  executors,  The  executors  appeared  on  the  re> 
torn  of  the  citation  and  filed  separate  accounta  as  executors 
and  trustees,  viz.:  an  executors'  account  extending  from 
Aogust  3,1853,  toMay,  1870,  and  two  accounts  as  testamentary 
trustees,  one  extending  from  August  3, 1S5S,  to  June  29, 1860, 
and  the  other  from  the  latter  date  to  March  9, 1870.  The  pro- 
ceedings finally  resulted  in  two  decrees  made  by  the  snrn^te, 
February  24,  1881,  settling  the  acconnts  of  the  executors  and 
tmsteea  with  the  estate  of  Mary  Alice  Cragg,  and  adjudging 
the  balance  due.  By  the  decree  on  the  executors'  account,  it 
was  adjudged  that  there  was  due  to  the  estate  of  Mary  Alice 
Oragg  the  som  of  $50,578  06,  which  the  ezecntora  were  difect- 
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ed  to  pa;  to  tier  adrninistrator.  Tho  accoont  of  tbe  execatora 
as  testamentary  troBteee  was  settled  aad  allowed  at  $1 20, 1 04  44, 
which  enm  was  adjudged  to  be  the  balance  m  tlie  bands  of  the 
trnsteee  to  the  credit  of  the  estate  of  Mary  Alice  Cragg,  and 
which  Bnm,  less  costs  and  expenses,  was  also  decreed  to  be  paid 
by  the  trustees  to  her  admioiBtrator,  and  in  addition  the  tms- 
tees  were  directed  to  transfer  and  delirer  to  him  sixty-six  shares 
of  the  capital  stock  of  the  New  York  Gas-light  Company,  and 
the  amount  of  certain  dividends  thereon.  The  decree  of  the 
sorrogate  was  afQnned  by  the  general  terra. 

For  a  proper  nndcrstanding  of  the  jnrisdictional  question,  it 
is  neceesary  to  refer  to  certain  facts  discloaed  by  tbe  record. 
The  testator,  Elisba  Kiggs,  died  Angast  3,  1853,  leaving  a 
widow  and  six  children,  five  sons  and  one  daughter,  snrviving. 
Two  of  his  children,  William  H.  Kiggs  and  Mary  Alice  Biggs, 
were  then  minors,  the  latter  having  been  born  June  29, 1889. 
His  will  wHB  dated  May  IT,  1S44,  to  which  a  codicil  was  added 
Jane  7,  1851.  The  testator  at  the  time  of  his  death  was  pos- 
sessed of  a  large  personal  estate  and  also  owned  real  property, 
the  amount  of  which  does  not  appear.  The  will  was  duly 
proved,  and  letters  testamentary  were  issued  thereon  to  Geoi^ 
W.  liiggs  and  Joseph  K.  Kif^,  who  qualified  as  executors  and 
who  also  accepted  the  trnat  for  the  benefit  of  Mary  Alice 
Cragg  created  by  the  will,  and  hare  since  managed  the  estate. 
The  testator,  by  liis  will,  after  directing  the  payment  of  his 
debts,  and  providing  for  tlie  widow,  and  making  certain  be- 
quests, provides,  in  the  ninth  clause,  as  follows :  "  Ninth. — 
All  the  rest,  residue  and  remainder  of  my  property  and  estate, 
both  real  and  personal,  etc.,  1  hereby  give,  devise  and  bequeath 
to  my  six  beloved  children  (naming  them)  and  to  their 
respective  heirs,  execators,  administrators  or  assigns,  in  eqnal 
portions,  or  share  and  share  alike,  except  the  portion  or  share 
of  my  said  daughter,  Mary  Alice  Kigge,  which  I  dispose  of  for 
her  sole  and  separate  use  and  benefit,  whether  married  or  un- 
married, as  follows,  that  is  to  say :  I  give,  devise  and  bequeath 
the  same  to  roy  executors  hereinafter  named,  in  trust,  for  her 
separate  use  and  benefit,  during  her  natural  life,  to  iuveat  and 
improve  the  same  at  their  best  discretion,  and  to  pay  to  ber, 
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from  and  after  her  arrival  at  the  age  of  twenty-one  years,  or 
mamage,  with  the  consent  of  her  mother,  if  living,  wliiehever 
event  maj  first  happen,  into  her  own  hands,  whether  married 
or  nnmarried,  and  upon  her  own  separate  receipt,  to  be  given 
from  time  to. time,  and  not  by  way  of  anticipation,  the  net 
interest,  dividends,  or  other  periodical  income  thereof;  and  at 
lier  decease,  I  hereby  give,  devise  and  beqneath  tlie  capital  of 
her  said  share,  or  portion,  to  her  issue,  or  other  descendants, 
in  equal  portions,  or  share  and  share  alike,  etc. ;  and  shoold 
my  said  daughter  not  marry,  or  many  and  have  no  issue  that 
shall  survive  her,  and  should  she  survive  her  linshand,  then, 
upon  her  decease,  1  hereby  give,  devise  and  beqneath  her  share 
and  portion  of  my  residuary  estate,  both  real  and  personal,  to 
her  surviving  brothers,  and  their  issue,  share  and  share  alike, 
except  that  the  issne  of  any  deceased  brother  are  to  take  by 
representation."  The  niath  clause  further  provides  that,  in 
case  his  daughter  should  marry,  and  should  die,  leaving  no 
issue,  but  leaving  ber  husband  surviving,  he  should  receive  an 
annuity  of  |1,000,  etc.  By  the  tenth  clause,  the  executors 
are  authorized  to  make  advances,  from  time  to  time,  for  the 
support,  maintenance  and  education  of  his  minor  cbildren, 
during  their  minorities,  not  exceeding  (800  a  year,  and  they 
are  directed  to  beep  a  separate  account  with  each  child, 
charging  him,  or  her,  with  such  advances. 

Mary  Alice  Cn^  became  of  age  June  29,  1860.  She  was 
married  to  the  petitioner,  Samuel  W.  Cragg,  in  1SQ9,  and  died 
March  9,  1870,  intestate,  and  without  issue,  and  the  petitioner 
was  duly  appointed  administrator  of  her  estate.  It  seems, 
from  what  can  be  gathered  from  the  record,  although  there  is 
no  distinct  proof  upon  the  subject,  that  the  executors,  from 
time  to  time,  after  the  death  of  the  testator,  set  off  portions  of 
the  estate  to  the  credit  of  the  trust,  but  retained  a  portion  of 
the  share  of  the  testator's  daughter,  as  an  undivided  interest. 
The  surrogate,  in  stating  the  executors'  account,  ascertained,  in 
the  first  place,  the  whole  income  received  by  the  executors,  as 
such,  from  the  death  of  the  testator,  in  1853,  to  the  death  of 
Mrs.  Cra^,  in  1870,  and  awarded  to  her  one-sixth  of  the  net 
income  for  that  period,  deducting  such  payments  as  were  prop- 
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erlj  chaT}|;eable  to  her.  lo  Btatioi;  the  trastees'  account,  he 
charged  the  executors  vith  tlie  whole  income  o£  the  trust  estate 
dnriag  the  same  period,  and  ascertained  the  balance  hj  de- 
ducting therefrom  the  aams  properly  chargeable  to  her,  as  in 
the  other  case.  Both  accounts  are  largely  made  up  of  income 
on  the  one-sixth  share  of  the  estate  given  to  Mary  Alice  for 
life,  which  accrued  between  August  3, 1853,  the  date  of  the 
testator's  death,  and  June  29,  1860,  the  day  on  which  she 
reached  her  majority,  and  iuterest  thereon.  The  testator,  at 
the  time  of  his  death,  owned  stock  in  Tarious  railroad  and  other 
corporatioiis,  upon  which,  after  his  death,  stock  dividends 
were  declared,  from  time  to  time,  which  were  received  by  the 
executors  and  trustees,  and  credited  to  capital,  and  not  to 
income,  amounting,  in  the  aggregate,  to  a  large  earn.  The 
surrogate,  in  making  up  the  accounts,  held  that  the  stock 
dividends  were,  as  between  the  life-tenant  Hnd  the  remain- 
derman, income,  and  not  capital,  and  were  to  be  credited  as 
income  in  the  accountings. 

The  citation,  as  has  been  said,  by  which  the  proceeding  was 
initiated,  was  a  citation  to  the  executors  only.  The  residuary 
legatees,  other  than  the  executors,  Iiave  not  been  brought  in, 
and  they  wore  in  no  way  made  parties  to  the  proceeding,  or  to 
the  decrees  of  the  Burrogate.  So  far  as  appears,  they  were 
neither  served  with  proccEs,  nor  did  they  appear,  or  take  any 
part,  in  the  litigation.  Several  interesting  and  important  ques- 
tions, involved  in  the  determination  of  the  surrogate,  have  been 
presented  upon  the  appeal,  and  argued  witli  great  ability  by  the 
respective  counsel.  One  of  these  questions  respects  the  right, 
as  between  life-tenant  and  remainderman,  to  the  income  on  the 
share  of  Mary  Alice  Kiggs,  under  the  will  of  her  father,  which 
accrued  during  her  minority.  It  is  claimed,  on  the  part  of 
the  respondent,  that,  by  the  true  construction  of  the  will,  the 
income  of  her  share  which  accrued  during  her  minority, 
beyond  tho  sums  directed  to  be  paid  for  her  support  and  main- 
tenance, was  to  be  accumulated,  and  to  be  paid  to  her  on  arriving 
at  the  age  of  twenty-one  years ;  and  that  this  construction  is 
necessary  to  effectuate  the  intention  of  the  testator  to  give  to 
his  daughter  the  "  use  and  benefit "  of  the  eqoal  one-sixth  part 
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of  the  eetate  daring  her  life ;  and  other  provisions  of  the  will, 
not  herein  referred  to,  are  relied  npon  aa  confirming  thie  con- 
Btmctioo.  Oa  the  other  hand  it  is  claimed  by  the  execntore, 
that  the  share  of  the  daughter  having  been  vested  in  the  tma- 
tees,  npon  the  trust  to  *'  invest  and  improve  "  the  same,  and  to 
pay  to  her  "  from  and  after"  her  arrival  at  majority,  the  "net 
interest,  dividends  or -other  periodical  income  thereof,"  it  vras 
the  intention  of  the  testator  that  the  share  ahoald  be  aagmented 
by  adding  the  Burplus  income  accruing  during  the  daughter's 
minority,  to  the  capital  of  the  share,  and  to  give  to  her  the  in- 
come only  after  that  time  accruing  from  the  original  capital  of 
the  share  and  the  additions,  and  that  it  is  only  by  this  construc- 
tion that  effect  can  be  given  to  the  directions  of  the  testator  to 
the  trustees  to  improve  the  share  given  in  trust. 

When  the  coostmetion  of  the  will  is  settled,  a  further  gnes- 
tioQ  may  arise  as  to  the  validity  of  the  trust  as  a  trust  for 
accumulation,  and,  if  void,  whether  the  surplus  income  goes  to 
the  daughter  or  to  the  remainderman,  as  persons  entitled  to 
the  next  eventual  estate  in  the  fund. 

Another  important  question  involved  in  the  decision  of  the 
surrogate,  relates  to  the  distribution  as  between  capital  and 
iqcome  of  slock  diyidende,  declared  and  received  by  the  csecu- 
tors  and  trustees  during  the  existence  of  the  life-tenancy.  Are 
stock  dividends,  reproaunting  earnings  and  profits  of  a  cor- 
poration, expended  in  construction  or  improvements  of  the 
corporate  property,  declared  during  the  life-tenancy,  to  be  re- 
garded as  between  the  life-tenant  and  remainderman,  as  ac- 
cretions to  the  capital,  or  as  income?  If  declared  out  of 
accumulated  profits  earned  before  the  inception  of  the  life- 
tenancy,  are  the  capital  or  income  as  between  these  two 
interests  1  If  they  represent  earnings  made  partly  before  and 
partly  during  the  life-tenancy  are  they  apportionable  t  The 
right  to  stock  dividends  as  between  tenant  for  life  and  re- 
mainderman, has  not  beeu  considered  by  the  court  of  last 
resort  in  this  State.  The  decieioas  upon  the  subject  in  other 
States  and  in  England  are  conflicting,  and  it  will  be  tlie  duty 
of  this  court,  when  occuion  arisee,  to  seek  to  settle  the  ques- 
tion upon  principle,  and  establish  a  practical  rule  for  the  gnid- 
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ance  of  tmstees  and  others,  which  shall  he  jnst  and  equitable 
as  between  the  beneficiarieB  of  the  two  estateB. 

The  snrrogate  decided  that  snrplua  income  of  the  share  of 
the  testator's  estate  given  to  his  daughter  for  life,  which  ao- 
craed  during  her  minority,  was  not,  by  the  tme  cooBtrnction  of 
the  will,  to  be  regarded  as  an  accretion  to  the  capital,  but  was 
income,  payable  to  the  tenant  for  life  on  her  reaching  her 
majority,  and  he  also  decided  that  stock  dividends  declared 
doring  the  life-tenancy  belong  to  the  life-tenant  and  not  to  the 
remaindermen.  It  is  obvions  that  the  fire  sons  of  the  testa- 
tor, who,  in  the  event  which  has  happened,  are  entitled  as 
remaindenncn  to  the  share  given  to  his  daughter  for  life,  are 
interested  in  tlie  determination  of  these  questions.  They  were 
adjudicated  by  the  surrogate  in  favor  of  the  daughter's  personal 
representative,  in  a  proceeding  between  him  and  the  executors 
exclusively,  withoat  bringing  in  three  of  the  sons  of  the  testa- 
tor, or  giving  them  an  opportunity  to  be  heard.  The  de- 
crees require  the  eXecntors  and  trastees  to  pay  over  the  fund 
to  the  petitioner,  and  when  executed,  the  fund  will  pass 
beyond  the  control  of  the  court  into  his  possession.  It  is 
plain,  wo  think,  that  if,  instead  of  resorting  to  the  Surrogate's 
Court,  tho  petitioner  had  filed  a  bill  in  equity  for  the  same 
relief,  the  court  would  not  have  proceeded  to  a  decree  in  the 
case  until  all  the  parties  interested  in  the  qnestions,  had  by  , 
amendment  or  other  appropriate  proceeding,  been  brought  in 
and  made  parties  to  the  aQtiou.  For  it  is  a  general  rule  of 
courts  of  equity  that  all  persons  materially  interested  in  the 
object  of  the  suit  most  be  joined,  so  that  there  may  be  a  com- 
plete and  final  determination  of  the  controversy.  (1  Dan.  Ch. 
PI.  190 ;  Story's  Eq.  PL  §  89.)  There  are  exceptions  to  the 
rule,  where  its  enforcement  would  cause  great  practical  incon- 
venieuce,  or  where  the  interests  of  persons,  not  parties,  are 
deemed  to  he  protected  by  representation.  Of  the  latter  class 
is  the  case  of  a  bill  filed  by  a  single  creditor  or  legatee,  against 
an  executor  or  administrator,  for  the  satisfaction  of  his  single 
debt  or  legacy,  withont  joining  the  other  creditors  or  legatees, 
or  the  next  of  kin,  although  the  allowance  of  tho  particular 
debt  or  legacy  may  dimini^  the  fund  in  which  they  are  inter- 
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ested.  But  if  special  facts  exist,  which  render  the  &ctnal 
joinder  of  all  the  persons  interested  proper,  as  where  there  is  a 
def  ciencj  of  aaaeta,  the  bill  must  make  all  the  persona  so  inter- 
ested parties,  either  as  plaintifFs  or  defendants,  or  where  their 
rights  are  identical  or  not  inconeiBtent,  it  mnst  be  tiled  in  be- 
half of  the  plaintiff  and  all  others  in  the  same  relative  sitna- 
tion.  (Story's  Eq.  PI.  §  140 ;  Browa  v.  liieh-as,  3  Johns.  Ch. 
558 ;  I/aJlett  v.  HaUelt,  2  Paige,  15  ;  Egberts  v.  Wood,  3  Id. 
617.)  And  in  actions  against  tmatees  iu  respect  to  the  tmst 
property  or  for  an  accounting,  and  the  administration  of  the 
trust  estate,  all  the  ceetuia  que  trust  or  benefieiaries  are  neceft- 
sary  parties.  (Story's  Eq.  PI.  §  207 ;  HolUmd  v.  Bak&r,  A  Hsre, 
69 ;  WaJceman  v.  Grover,  4  Paige,  23.)  The  principle  that 
persons  not  actnally  parties  to  a  snit  in  equity  may  nevertheless 
be  bound  by  the  decree,  on  the  theory  of  representation,  has, 
■  however,  do  proper  application  to  a  case  like  this.  The  per- 
sonal representatives  of  the  daughter  and  the  sons  of  the  testa- 
tor, have  a  common  interest  in  the  accoanting  by  the  executors 
and  trustees,  and  conflicting  interest  in  the  distribution.  Their 
interest  in  the  taking  of  the  acconnts  is  hostile  to  the  executors 
and  trustees  and  it  will  be  a  violation  of  equitable  principles  to 
permit  executors  having  an  adverse  interest  to  repi-esent  pa^ 
ties  not  before  the  conit.  The  interest,  moreover,  of  the  ab- 
sent parties  is  not  indirect  and  consequential,  but  immediate 
and  direct. 

The  proceeding  in  question  was  not  an  action  in  equity,  but 
a  proceeding  before  a  Surrogate's  Court,  a  tribunal  of  peculiar 
and  limited  jurisdiction,  which  can  exercise  only  the  powers 
prescribed  by  the  statute  and  such  incidental  powers  as  are 
requisite  to  the  execution  of  the  powers  expressly  given,  or  to 
the  attainment  of  justice  in  the  particular  cases  to  which  its 
jurisdiction  extends.  (Sipperiy  v.  Jiaucus,  24  N.  Y.  46  ;  StU- 
well  V.  Carpenter,  59  Id.  414;  Bevan  v.  Cooper,  72  Id.  317.) 
Unless  a  warrant  for  the  jurisdiction  exercised  by  the  surro- 
gate in  the  case  can  bo  found  in  the  statute,  either  expressly 
or  by  implication,  the  whole  proceedings  are  void.  By  the 
general  statute  defining  the  powers  of  surrogates'  courts, 
power  is  conferred   upon  surrogates  among  other  things  to 
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direct  and  control  tbe  coadoct  and  eettle  the  accounts  of  exec- 
utors, and  to  enforce  the  payment  of  debis  and  legacies  (2  E. 
S.  220, 8  1),  and  the  powers  so  conferred  are  to  be  exercised 
in  the  cases  and  in  the  manner  prescribed  by  the  statutes  of 
the  State.  (Id.)  By  chapter  T82,  Laws  of  1867,  a  uew  power 
was  conferred  to  compel  teBtamentary  trustees  to  render  ac- 
counts of  their  proceedings  in  the  same  manner  as  executors 
and  admitiiBtrators.  On  referring  to  the  particular  prorisions 
of  tbe  statute  regnlating  the  subject  of  accounting  by  executors 
before  the  Bnrrogate,  it  will  be  seen  that  two  modes  of  account- 
ing are  provided  for.  One  is  had  at  the  instance  of  a  particu- 
lar creditor  or  legatee,  upon  a  citation  served  on  the  executor, 
which  may  be  followed  by  a  decree  for  tbe  payment  of  the  par- 
ticular debt  or  legacy,  of  the  party  inetittiting  the  proceeding. 
(2  R.  S.  02,  §  52  ;  Id.  116,  §  18 ;  Guild  v.  Peck,  11  Paige,  475.) 
The  other  is  what  is  known  as  the  rendering  of  a  final  ac- 
count, which  may  be  had  at  the  instance  of  the  executor,  upon 
a  citation  requiring  the  creditors,  legatees,  and  (in  case  of  in- 
testacy) the  next  of  bin  of  the  decedent,  to  appear  and  to  at- 
tend the  settlement  of  the  account,  which  must  be  served  on 
all  persons  to  whom  it  is  directed,  or  the  accounting  may  be 
had  upon  the  order  of  tbe  surrogate,  upon  his  own  motion 
and  without  the  application  of  an  interested  party.  (2  K.  S. 
92,  §§  53,  60,  61 ;  Smith  t.  Lawrence,  11  Paige,  206.)  When 
the  account  shall  be  rendered  and  finally  settled,  the  surrogate 
is  authorized  to  make  a  decree  for  the  payment  and  distribn- 
tion  of  the  estate  remaining  in  the  hands  of  the  executors,  to 
and  among  the  creditors,  legatees,  widow  and  next  of  kin  of  , 
the  deceased  according  to  their  respective  rights,  and  in  such 
decree  he  shall  (the  statute  declares)  "  settle  and  determine  all 
questions  concerning  any  debt,  claim,  legacy,  bequest  or  dis- 
tributive share,  to  whom  the  same  shall  be  payable,  and  the 
sum  to  be  paid  to  each  person."  (2  R.  S.  95,  g  71.)  The  pro- 
ceeding in  this  case  was  a  proceeding  for  a  special  account- 
ing in  the  first  mode  referred  to.  The  executors  had  never 
rendered  an  account,  and  it  was  not  turned  into  a  final  account- 
ing either  upon  their  application  or  by  the  order  of  the  surro- 
gate.    Such  qaestions,  therefore,  only  could  be  determined 
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by  the  surrogate,  aewere  appropriate  to  the  limited  and  spedal 
nature  of  the^  proceedinf^.  The  provisioo  anthoriziDg  tlie  ear- 
rogate  to  compel  an  accounting  and  the  payment  of  a  debt  or 
legacy,  upon  the  application  of  a  particular  creditor  or  legatee, 
cannot,  we  think,  be  construed  as  authorizing  a  decree  of  pay- 
ment, except  where  the  right  to  tlie  debt  or  legacy  is  nudis- 
puted.  Other  legatees,  or  creditors,  may  incidentally  be 
affected  by  a  decree  for  the  payment  of  a  particular  debt  or 
legacy,  as  such  payment  would  reduce  the  fund  in  the  hands  of 
the  executors  or  adminiatrators,  but  this  interest  is  indirect  and 
consequential,  and  they  are  bound  upon  the  theory  of  representa- 
tion. But  when  tlie  proceeding  is  by  a  creditor  to  compel  the 
paymcnt.of  a  debt,  and  the  debt  is  not  admitted,  and  is  disputed, 
the  surrogate  has  no  power  to  adjudicate  it.  He  must  await 
the  ascertainment  of  the  debt,  by  judgment,  or  upon  a  refer- 
ence in  the  manner  pointed  out  by  the  statute.  This  was  de- 
cided in  Tucker  v.  Tucker,  4  Keyes,  136.  This  decision  was 
based  in  part  upon  the  special  provision  of  the  statute  relating 
to  disputed  claims,  and  applies  aa  well  to  a  provisional  as  to  a 
final  accounting.  The  statute  does  not  in  terms  preclude  the 
surrogate  from  decreeing  the  payment  of  a  disputed  legacy 
upon  the  application  of  one  party  upon  a  provisional  account- 
ing when  the  otlier  parties  interested  are  not  before  him,  but 
the  inhibition  is  we  think  necessarily  implied.  When  the  sur- 
rogate, n])on  such  an  application,  can  see  that  otlier  persons 
claim  or  may  claim  the  same  thing  as  the  petitioner,  and  that  a 
real  question  is  presented  as  to  the  right  of  one  of  sereral 
persons  to  the  legacy  or  fund,  natural  justice  requires  that  he 
should  not  proceed  to  a  determination  without  the  presence 
of  all  the  parties  who  may  be  affected  by  the  adjudication. 
The  statute  provides  for  bringing  in  all  the  parties  in  interest 
on  the  final  accounting,  and  in  that  proceeding  jurisdiction  is 
conferred  to  settle  and  adjust  conflicting  rights  and  interests, 
while  no  such  authority  is  conferred  in  the  special  proceeding 
in  favor  of  a  single  creditor  or  legatee,  and  such  authority  was 
not,  we  think,  intended  to  be  given.  It  is  no  sufficient  answer 
that  the  absent  parties  will  not  be  boand  by  the  decree. 
The  fund  in  the  hands  of  the  executor  is  a  trust  fnod,  and  in 
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this  case  the  fund  in  controversy  was  held  under  a  formal  tmst. 
A  conrt  of  equity  would  not  permit  it  to  be  paid  over  withont 
giving  all  the  parties  interested  in  the  determination  of  the 
question,  an  opportunity  to  be  heard.  The  surrogate  cannot 
sward  it  to  one,  and  leave  the  others,  who  have  not  been  enm- 
monod,  to  a  doubtfnl  remedy  agiunst  the  tmstees,  or  to  follow 
the  fund  into  the  hands  of  the  personal  representative  of  Mrs. 
Cragg. 

The  qaestion  of  the  jarisdiction  of  the  surrogate  to  pase  apon 
the  construction  of  the  will  has  been  moch  argncd  in  this  case. 
In  support  of  the  objection  to  this  jurisdiction,  the  case  of 
£evan  v.  Cooper,  72  N.  Y.  317,  is  relied  upon,  in  which  the 
point  decided  was  that  a  surrogate  had  no  jurisdiction  to  deter- 
mine the  qaestion  whether  certain  l^acies  given  by  the  will  in 
that  case,  were  chai^^  apon  leal  estate.  The  question  was 
not,  BO  far  as  appears,  involved  in  the  accounting,  and  was  not 
necessary  to  be  determined  by  the  surrogate  as  incident  to  the 
accounting  or  distribution.  The  surrogate  could  not  enforce 
the  payment  of  the  legacies  out  of  the  land,  and  as  was  said  in 
the  opinion,  his  decree  adjudging  the  lien  claimed  would  be 
hvium/ulmsn.  It  is  doabtlees  true  that  a  surrogate  has  no 
general  jurisdiction  in  the  constmction  of  wills.  But  where 
the  right  to  a  Ic^cy  depends  upon  a  question  of  construction, 
which  must  be  determined  before  a  decree  for  distribution  can 
be  made,  the  surrogate  has,  we  think,  jurisdiction  under  the 
broad  grant  of  power  conferred  by  section  71,  upon  a  final  ao- 
coontine  where  all  parties  interested  are  before  the  court,  to 
determine  such  construction  as  incident  to  the  authority  to 
make  distribution.  There  are  many  cases  in  this  court,  on 
appeals  from  the  decisions  of  sorrogates  on  final  accountings, 
which  involved  the  interpretation  and  construction  of  wills, 
and  no  question  was  made  by  counsel,  or  su^^ted  by  the 
court,  that  the  enrrogate  had  no  power  to  oonstrne  a  will  when 
necessary  to  the  accounting  and  distribution.  {Stagg  v.  Jack- 
•m,  1  N.  T.  206 ;  N.  T.  InttUution,  etc.  v.  Bow's  Hs'ra, 
10  Id.  84 ;  Panona  v.  Lyman,  20  Id.  108  ;  McNaughion  v. 
ICcNaiaghUm,  34  Id.  201;  Bascom  v.  Albertton,  Id.  584; 
Whil8on  V.  Whitson,  58  Id.  479  j  Cuehman  v.  Sorton,  39 
TOL.  in. —88 
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Id.  149 ;  n<^och  y.  Tucker,  Id.  202 ;  T«ed  v.  Morion,  60 
Id.  502;  Laierence  y.  Zindiay,6S  Id.  108;  Luae  v.lhtniam, 
69  Id.  36 ;  WhseUr  v.  Buthven,  74  Id.  438 ;  80  Am.  Rep.  316 ; 
Ferrer  v.  Pyne,  81  N.  Y.  981.) 

Bat  for  the  reason  that  the  jariadictioD  of  the  anrrogate  is 
limited  and  epecial,  and  that  he  conld  not  in  the  proceediDf; 
under  review,  determine  the  qnestion  as  to  the  right  to  the  f  and 
in  controrersy,  the  jndgment  below  should  be  reversed.  We 
regret  that  this  coDcInsion  prevents  a  final  dispositiott  of  this 
already  protracted  litigation. 

Jadj^ent  of  the  general  term  and  decree  of  the  anrrogate 
reversed. 

All  concnr. 

Jndgment  reversed. 


BOOD   W.    HOTBT. 
[SO  Hlohigan,  S9S.] 

TeBTINQ   of   DKVIBB   to  0EIU)BEH   "  HOW   LrVTNG." 

Under  a  deriw  of  »  Itfe  wUM  to  tMtatoi'B  widow,  Temiiiider  to  liti  dilMr*n 
"bow  liTlng,  or  wfao  may  be  at  the  Ume  other  dsoewe,"  tha  eotato  Tart*  lo  tba 
ohlldren  llTiog  at  taatator'a  death. 

Apfzai,  from  Lenawee. 
Action  to  conetrae  a  will. 

Sean  <&  Underwood,  for  complainants. 

MiUard,  Weaver  cfe  Weaver  and  K  B.  Bhoadea,  for  de- 
fendants appellanL 

Campbell,  J.  The  controversj  in  this  case  tnms  on  the 
question  whether,  under  a  will  which  created  a  life  interest  in 
lands,  the  remainder  beloogod  to  those  children  who  were  liv- 
ing at  the  death  of  the  testator,  or  to  thoee  only  who  anrvived 
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the  lifa  tenant.  DefendantA  are  the  widow  and  heirs  of  one  of 
testator^B  children  who  enrvived  him,  bat  who  died  daring  the 
life  tenancy  referred  to. 

The  will  of  Lansiog  Bood  was  executed  Febraarj  lltb, 
185S,  and  he  died  the  following  April.  AH  of  the  children 
living  when  tbe  will  was  made  sarvired  him,  and  he  had  no 
poetbamoDB  children.  He  left  a  widow,  Rhoby  Bood,  and  fire 
sons — Almond  B.,  Qeorge  R.,  Balph  M.,  Asher  B.,  and  Albert 
O.  The  widow  lived  nntil  March  34,  1881,  and  never  re-mai^ 
ried.  Almond  B.  died  anmarried  and  without  iaene  a  few 
jean  after  his  father.  Balph  Kood  died  in  1879,  leaving  a 
widow  and  tdiild,  who  are  defendants.  Tbe  complainantB  tre 
the  other  sarviving  soas. 

The  will  in  question,  alter  disposing  of  the  personal  prop- 
erty, made  the  following  disposition  of  the  real  estate : 

"  I  do  give  and  bequeath  to  my  wife,  Bhobj  Bood,  all  my 
real  estate,  to  be  osed  and  enjoyed  by  her  as  long  as  she  shall 
remain  my  widow ;  and  immediately  after  her  decease  or  mar- 
riage, I  give  and  bequeath  to  my  son  Asber  B.  Bood,  one  hun- 
dred dollars,  to  be  paid  him  ont  of  my  real  estate. 

"  I  give  and  beqaeath  all  the  rest,  residucr  and  remainder 
ot  my  real  and  personal  estate  to  my  children  now  living,  or 
who  may  be  at  tbe  time  of  her  decease  or  marriage,  to  be  di- 
vided equally  between  them,  share  and  share  alike." 

As  there  was  no  change  in  his  family  before  his  death  there 
IB  no  difficulty  in  determining  who  were  meant  by  children 
"now  living,"  and  there  was  no  child  not  then  living.  Bnt 
two  of  the  children  then  living  afterwards  died,  and  tbe  qaes- 
tion  sow  raised  is  whether  by  their  dpath  their  shares  wont  to 
their  hetn  at  law  subject  to  the  widow's  tenure,  or  whether 
the  estate  in  remainder  was  contingent  and  only  finally  vested 
Id  the  three  sons  who  survived  the  widow. 

There  can  be  no  doubt  that  the  policy  of  onr  statutes  is  to 
favor  vested  estates  in  preference  to  contingent,  and  that  es- 
tates given  to  particular  devisees  shall  always  go  to  their  heirs, 
unless  a  different  purpose  is  apparent.  The  Legislature  has 
wideavored  in  every  poBsibte  way  to  prevent  disinheritance  of 
descendants  unless  required  by  the  distinct  parpoBC  expressed 
by  the  testator.    (Comp.  L.  §§  4346,  4817,  4349.) 
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It  is  also  well  settled  that,  unless  an  intentioii  appears  to 
the  contrary,  the  will  shall  operate  from  the  death  of  the  teetsr 
tor,  and  estates  vest  at  that  time.  (Toms  r.  Williama,  41  Mich. 
552 ;  M«H8  v.  Ehertg,  42  Mich.  404.) 

It  is  a  farther  rule  that  needs  no  anthority,  that  clear  lan- 
guage which  conforms  to  the  general  beneficial  policy  of  the 
law  shoTild  not  be  strained  for  purposes  which  are  aujost  and 
unreasonable. 

We  do  not  think  it  proper  to  go  into  any  extended  discus- 
sion of  testamentary  law,  because  we  have  not  been  able  to  dis- 
cover the  least  ambiguity  in  the  langnage  of  this  will.  It  says, 
as  plaiuly  as  words  can  make  it,  that  all  of  his  children  then  liv- 
ing shall  share  in  his  estate  not  otherwise  disposed  of ;  that  is, 
in  all  hot  the  widow's  interest.  If  there  had  been  no  other 
words  no  one  conld  dispute  that  their  interest  was  vested.  The 
remaining  words,  "  or  who  may  be  at  the  time  of  her  decease," 
might  very  well  apply  to  posthumons  children,  hat  the  form  of 
the  ezpreraion  is  not  such  as  to  indicate  an  intent  to  qualify  the 
former  language  as  to  living  children.  The  chai^  on  the  es- 
tate in  favor  of  his  son  Aeher,  who  was  no  more  likely  to  snr- 
vive  than  the  rest,  is  a  slight  indication  in  the  same  direction. 
There  is  nothing  in  the  rest  of  the  will  favoring  the  idea  that 
he  had  any  purpose  of  disinheriting  any  of  the  offspring  of  his 
children.  No  amount  of  reasoning  can  throw  mnch  light  on 
the  meaning  of  the  will.  In  out  opinion  the  langnage  used 
eonfonna  to  the  general  purposes  of  the  law,  and  is  best  inter- 
preted by  the  general  mlee  before  referred  to.  We  think  that 
Kalph  Eood  took  a  vested  interest,  and  that  defendants  are  en- 
titled to  succeed  to  it.* 

The  decree  below  must  be  reversed  and  a  decree  rendered 
IB  favor  of  defendants,  with  costs  of  both  oonrta. 
The  other  justices  concurred. 


Xeanlnf  of  the  words  "dindren**  and  "  gmndflUldreii.''— lli* 
word  "  children,"  in  the  abaence  of  anylbing  to  iodicate  a  cODtmr; 
intention  on  the  put  of  the  testatoTr  has  been  generally  held  not  to 
inclnde  grandchildren.    Cutter  t.  Donghtj,  S8  Wend.  filSi    Pftlmerv. 
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Horn,  90  Han,  70 ;  Low  t.  HanDony,  T3  N.  T.  408 ;  Hood  t.  Stone,  19  ■ 
OntL  180;  Gable's  Appeal,  40  Penn.  Bt  381;  Oastner*a  Appeal,  86  Id. 
47S;  Walker  T.  Williamson,  20  Oeorgia,  640;  Willis  t.  Jenkins,  80  Id. 
167;  HopsoD  t.  Skip,  7  Bosh,  647;  Tbomson  v.  Ludington,  104  Mass. 
108;  HcQaiie  t.  WeEtmoreUnd,  86  Ala.  3M;  Osgood  r.  Lovering,  88 
IIsiD«,  464. 

The  English  cases  sustain  thia  rale.  Crook  t.  Brookeing,  S  Tem.  106; 
ReeTM  r.  Brjmei,  4  Tea.  698 ;  RadcliSe  t.  Backlej,  10  Id.  198 ;  Powell  r. 
Powell,  38  L.  T.  B.  (N.  S.  1878)  780;  Canon  t.  Canon,  1  PhilL  Eq.  S7. 

Neither  doea  the  word  "  grandchildren  "  include  great-grandchildren. 
Thia  i*  the  rale  alike  in  England  and  the  United  States.  Earl  of  Oxford 
T.  Chnrchilt,  8  Vet.  &  B.  69;  Loveday  t.  Hopkins,  Amb.  278;  Fenn  t. 
Death,  SS  Beav.  78;  Yeatea  r.  Qill,  «  B.  Hon.  204;  Pemberton  t.  Parke,  5 
Binn.  601;  Doolingr.  Bobbs,  5  Harriog.  40S. 

The  word  "  children,"  on  the  contrarj,  ia  held  to  include  graod- 
children ; 

(a.)  When  there  are  no  children. 

^)  When  it  appears  to  be  the  intention  at  the  testator. 

(a)  When  the  word  appears  to  hare  been  used  at  a  word  of  limitation, 
eqtdTiilent  to  issue  or  deacendanta. 

1.  So  held  when  there  are  no  children.  Orook  v.  Wbitnej,  7  D.,  U.  d( 
a.  496;  Bwing  t.  Hoadley,  4  Litt  819;  fierr;  v.  Berry,  9  W.  R.  889. 

i.  Where  It  appean  to  be  the  intention  of  the  testator,  Hooghton  t. 
EendaU,  7  Allen,  73;  Beebe  r.  Eatabrook,  79  N.  T.  34,6;  Prowatt  t.  Red- 
man, 87  Id.  42 ;  Long  v.  Labor,  8  Penn.  St.  SSI ;  Sorrer  t.  Baradt,  10  Id. 
218;  HnghM  t.  Hoglie*,  12  B.  Hon.  121 ;  Utz'a  Estate,  48  OaL  Ml ;  Oboreh 
T.  Tyacke,  28  W.  R.  91 ;  Lord  Woodhouslee  t.  Dalrymple,  B  Uet.  419 ;  Gill 
T.  Shelley,  2  B.  A  Hj.  886. 

8.  Where  the  word  appean  to  bare  been  used  or  eqairalent  to  "  isane  " 
or  "descendant. "  in  r«  Oawball'a  Trasts,  8  D.,  H.  ft  O.  480;  Doe  d. 
Jones  r.  Dariea,  4  B.  &  Ad.  48 ;  Raggett  t.  Beaty,  2  H.  &  Pay.  SI  2 ;  s.  o. 
CBing.  348;  Beacroft  t.  Strawn,  67  Illinois,  88;  6 athrie's  Appeal,  87 
Penn.  Bt.  9;  Tansant  t.  Horns,  20  Ala.  38S  ;  Fairchild  t.  Crane,  3  Beas. 
lOS  ;  Horan  v.  Dillehoy,  8  Bush,  434 ;  Lockland  v.  Downing,  11  B.  Hon. 
»%\  Haldeman  V.  Haldeman,  40Pean.St.30;  TamsH's  Appeal,  TO  Id.  SSS; 
Edwards  v.  Bibb,  48  Ala.  666. 

The  word  "  children "  will  inclade  children  by  different  niarriagea. 
Carroll  t.  Carroll,  20  Texas,  781 ;  BxpvrU  Ilcbester,  7  Ves.  868  ;  Isaac  T. 
Hoghei,  L.  R.  9  Eq.  191. 

The  word  "  grondchildren  "  has  been  held  not  to  include  a  grandsoD's 
widow.    Hossey  t.  Berkeley,  2  Ed.  1 04. 

Neither  does  the  word  "  children  "  inclade  step-children.  R*  Hallett, 
6  Paige's  Ch.  875 ;  Fouke  r.  Kemp,  0  Harr.  &  J.  186 ;  Bydnor  t.  Palmer, 
30  Wisconsin,  336. 
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Nor  does  it  inclode  an  adopted  child.  Bchafer  r.  Even,  54  Penn.  St. 
804. 

If  tbe  vord  "  children  "  ts  «ztanded  beyond  its  strict  primw;  meaning 
it  bu  been  held  in  Engknd  then  to.  inctade  isnie  of  eveij  degree.  Fri^ 
T.  Took!.  8  De  a.  ft  J.  37S;  Crooks  t.  Wbiticj,  7  D.,  M.  A  O.  49S. 

The  word  "children"  means  legitimate  children,  to  the  exclusion  of 
Uleptimate  chitdien,  as  a  rale.  Bennett  t.  Oare,  18  Ia.  Ann.  DM ;  CoUina 
▼.  Hoxie,  6  Paige,  81;  Hnghea  r.  Enowlton,  87  Conn.  49S;  Dane  t. 
Walker,  109  Haas.  179;  Btewart  v.  Stewart,  4  Stew.  (N.  J.)  8W;  Powen 
T.  IfcBachem,  7  B.  G.  AM ;  Oelston  t.  ShUda,  le  Hna.  148. 


Obooebb  V».  DUJiOK. 

[ISS  MaMULcbosdla,  ».] 

BaME  PER80S  EXSODTOK  AND  TBUBTBS. — In  WHAT  CAFAOnT 
FUNDS  HBLD.— C0KTBB8TOH  OF  TBII9I  PEOPBRTT  BT  BBHB- 
FICIABT. 

Whare  an  axacntor  1b  alio  troatee  nnder  a  wiS,  to  Impoae  od  blm  UsUUty  Ih  the 
latter  capacity  ttiera  mnit  be  aome  anthoritativa  and  notorloiu  act  on  hit  part 
ahowing  a  traDifer  of  property  from  himaetf  in  one  oapncit;  to  hlmBelf  in  an 
other,  roch  as  the  Qing  and  aettlement  of  his  acconnt  as  ezecntor,  oredltiBs 
Unuelf  with  fandi  aa  held  by  him  aa  troatee. 

If  a  Mi^iu  gM  Irtttt  Craadnlontly  ohtalos  from  Us  traatee  property  fortninK  part 
of  the  prlndpal  of  the  tmi t  fund  and  conrerta  It  to  his  own  oae,  a  anoeeaaar  to 
the  traatee  may  retain  out  of  the  income  afterwarda  seeming  to  the  benrfdaiy, 
the  amount  so  converted. 

Bill  Id  equity  by  Uriel  H.  Orocker,  appointed  trustee  un- 
der the  vill  of  Jamee  Bitloii,  and  administrator  de  bonis  non, 
with  the  will  annexed,  of  eaid  testator,  in  place  of  one  Itand, 
•gainst  James  Dillon  and  others,  to  obtain  the  instmctions  of 
the  conrt. 

In  the  coort  below  a  decree  was  entered  that  the  beqaest» 
for  the  benefit  of  Mary  E.  Brigham,  Perry  Brigham  and  Sa- 
lome M.  EaTen  had  been  paid  in  foil ;  that  plaintiff  ahonld 
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withhold  the  sum  of  $2,505  from  the  income  of  Jamee  Dillon  ; 
and  that  one-half  of  the  net  inoome  of  the  residaarj  troet  food 
should  be  pud  to  Mionie  M.  Dillon,  and  ooe-qnarter  to  Ed- 
ward S.  Dillon  and  Jamee  Dillon,  reepectivelj. 

B.  W.  Chaplvn,  for  plaintifi. 

Jl.  Slorm/,  for  Mary  £.  Brigbam,  Perry  Brigham  and  Sa- 
lome  M.  Haven.    . 

W.  W.  Vaughan,  for  James  Dillon. 

B.  B.  Sprague,  for  Edward  8.  Dillon  and  Minnie  M.  Dil- 
lon. 

EsmooTT,  J,  Two  qnestiona  are  now  presented  in  this  case : 
First,  whether  the  three  lunacies  named  in  the  will  of  James 
Dillon  to  one  Band  and  John  Dillon,  as  trnstees  for  Mary  E. 
Brigham,  Perry  Brigham,  and  Salome  M.  Haven  respectively, 
have  been  paid  to  the  troeteeB  by  Band,  aa  executor.  Second, 
whether  from  the  income  of  James  Dillon,  who  ia  one  of  the 
ceetuia  que  trugt  ander  the  reBiduary  claofie  of  the  will,  the 
plaintiff,  as  tmstee,  can  withhold  the  amonat  of  $2,505  which 
James  Dillon  has  converted  to  his  own  use  from  the  principal 
of  the  troat  fund. 

Jamee  Dillon  died  in  1872,  leaving  a  will  in  which  Baud 
was  named  ezecator,  and  by  the  terms  of  the  will  he  vraa  ex- 
empted from  giving  anreties  on  his  bond.  The  will  was  ad- 
mitted to  probate  in  Jime,  1872.  Band  accepted  the  tmat,  and 
gave  bond  withoat  sureties.  By  this  will  the  testator  gave 
legadea  to  his  two  aiatere  of  |5,000  each ;  and  $15,000  in  trust 
to  Band  and  John  Dillon,  to  pay  the  income  for  life  to  Mary 
K  Brigham,  the  principal  at  her  decease  to  fall  into  the  resi- 
dne.  He  alao  gave  to  them  $5,000  in  tnist,  the  income  to  be 
paid  to  Ferry  Brigham,  nntil  he  attained  the  age  of  twenty-one 
years,  the  principal  then  to  be  paid  to  him,  bat  in  case  of  his 
death  before  twenty-on^  to  fall  into  the  reaidae ;  and  a  like  anm 
was  ^ven  to  them  upon  a  similar  tmat  in  favor  of  Salome  U. 
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HaTfln.  The  reeidae  of  the  estate  was  to  be  divided  ioto  six 
equal  parts.  One  sixth  to  be  paid  absolutely  to  each  of  his  two 
sons,  James  and  Edward  S.  Dillon,  and  the  remaiaing  four 
sixths  to  Rand  and  John  Dillon,  in  tniBt,  the  income  thereof 
to  be  paid  over  in  equal  parts  to  his  three  children,  James  Dil* 
Ion,  Edward  S.  Dillon,  and  Minnie  M.  Dillon,  dnring  their 
lives  respectirelj.  And  proviaion  was  made  for  the  distriba- 
tion  of  the  principal  on  the  death  of  each  beneficiary. 

The  will  eridentlj  contemplates  that  one  trustee  might  act, 
as  it  gives  fnll  power  to  both  tmsteea,  or  to  ihe  anrriror,  to 
deal  with  the  trnst  estate.  John  Dillon  was  never  appointed 
tmstee,  and  his  resignation  of  the  trust  was  filed  in  the  Pro- 
bate Court,  and  was  accepted  on  Jnne  7,  1875.  Band  was  not 
appointed  tmstee  until  Jane  14,  1875,  when  he  gave  bond 
without  suretieB  under  the  St.  of  1873,  c.  123,  and  received 
a  certificate  of  appointment  from  the  Probate  Conrt.  On  tlie 
same  day  that  he  was  thus  appointed  sole  tmatee,  his  fint 
account  as  executor,  filed  some  time  after  January,  1875,  was 
allowed  in  the  Probate  Court,  at  the  request  of  Jamee  DU- 
Ion,  Edward  S.  Dillon  and  Minnie  H.  Dillon,  withoat  farther 
notice.  This  account  contained  no  later  date  than  January 
7,  1876,  and  in  it  Rand  credits  himself,  as  executor,  with 
$15,000  paid  to  the  trustees  of  Mary  E.  Brigham,  with  $5,900 
paid  to  the  trostees  of  Perry  Brigham,  and  with  $5,000  paid 
to  the  trusteea  of  Salome  M.  Haven,  It  is  to  be  remembered 
that,  simnltaneonsly  with  the  allowance  of  this  account,  Band 
was  appointed  sole  trustee.  Previously  to  June  14,  and  on 
that  day,  Rand  had  sufficient  personal  estate  in  his  hands  to 
pay  these  sums. 

Three  other  accounts,  entitled  "  tmsteea'  first  account," 
signed  by  Rand  and  John  Dillon,  as  tmstees  for  the  benefit 
of  Mary  E.  Brigham,  Peny  Brigham  and  Salome  M.  Haven, 
were  allowed  by  the  Probate  Conrt  on  Jnne  14,  with  the  writ- 
ten assent  of  the  several  ceatuia  que  trutt.  These  accounts 
contained  items  of  income  paid  over  to  the  several  eeatuia  gve 
trust,  as  received  from  the  executor  from  time  to  time  prior  to 
Jannary,  1875.  The  payments  were  n^ade  by  Rand  alone, 
John  Dillon  having  taken  no  active  part  in  the  management  of 
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the  tmst  before  he  declined  the  ofSce.  Rand,  as  executor,  was 
not  bound  to  pay  orer  these  items  to  himself  and  Dillon  as 
tmsteee ;  bat,  as  these  items  wonld  be  received  for  the  benefit 
of  the  beneficiaries,  sabject  only  to  the  contingency  that  the 
«6t&te  might  prore  insolvent,  the  execntor  might  safely  advance 
these  amoanta,  the  tmsteee  being  liable  to  retnm  the  same,  if 
Teqoired  by  the  execntor  for  the  payment  of  debts.  Bat  this 
contingency  did  not  arise,  for  the  estate  at  that  time  was  per- 
fectly solvent.  "Bob  conrse  parsned  by  Rand  was  in  conform- 
ity with  the  decision  in  Minot  v.  Amory,  2  Cnsh.  377.  These 
acoonnts,  therefore,  simply  show  payment  to  the  'trnstees  be- 
fore  thwr  formal  appointment,  and  before  the  transfer  to  them, 
or  the  BorriTOr  of  them,  of  the  principal  of  the  tmst  f  ands ; 
And  it  was  proper  that  they  ahonld  contain  the  statement,  that 
DO  other  payments  had  been  made  to  Dillon  and  Rand  as  joint 
tmsteee.  This  statement  cannot  be  regarded  as  contradictory 
to  the  statement  in  Rand's  first  account  as  execntor,  that  he 
had  paid  over  the  aeveral  snms  doe  to  the  tmeteee  of  Mary 
K  Brigham,  Perry  Brigham  and  Salome  H.  Haven,  for  that 
fact  could  not  appear  until  Rand  had,  by  an  acconnt,  discharged 
himself  as  executor,  by  transferring  the  funds  to  himself  aa 
tmstee.  (Conkei/  v.  Dickiruion,  13  Met.  51.)  Band,  in  bis  ac- 
count as  executor,  credits  himself  with  the  several  payments 
made  in  these  so-called  trnstees'  accounts. 

A  second  and  final  acconnt  by  Rand,  as  executor,  was  al- 
lowed in  the  Probate  Court,  in  March,  1S77,  showing  his  dis- 
bursements of  all  the  assets  in  his  hands  as  executor  when  the 
first  account  was  rendered,  in  which  he  credits  himself  with 
97,964  33  paid  to  the  trustees  under  the  will  of  James  Dillon ; 
and,  on  the  same  day,  the  Probate  Court  allowed  a  first  and 
second  acconnt  of  Rand,  as  sole  tmstee,  under  the  residnaiy 
clause  of  the  will,  for  the  benefit  of  James  Dillon,  £dward  8. 
Dillon  and  Minnie  M.  Dillon,  in  which  ho  chaises  himself  with 
this  sum  of  $7,064  32.  He  filed  no  accounts  as  trustee  for  the 
Brighams  and  Salome  M.  Haven. 

It  appears  by  these  accounts  that  Rand  had  settled  the  es- 
tate, and  accounted  fdr  all  the  personal  property  in  his  hands 
«a  executor,  and  had  paid  over  to  the  several  tmsts  of  which 
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he  was  the  trmtee  the  several  same  to  which  thej  were  en- 
titled. 

In  April,  1S7T,  he  fled  from  the  CommoDwealth,  and  boqd 
after  from  the  United  States,  h&viag  appareotly  Bqnandered  or 
appropriated  to  bis  own  me  the  great  balk  of  the  fande  which 
b;  bis  several  acooants  he  held  as  tnutee.  Before  be  left  tbe 
United  States,  aad  while  id  New  Jersey,  James  Dillon,  one  of 
the  beneficiaries  under  the  reaidnary  claase^  who  held  a  pow«r 
of  ftttoniey  from  Kand,  as  trustee,  to  manage  the  trttst  estate, 
and  make  payments  on  acconnt  of  it,  obtained  from  him  a 
transfer,  as  exeontor,  of  one  hundred  and  fifty -five  sharea  of 
the  stock  of  the  Boston  Wharf  Oompany,  which  was  known  by  ■ 
Dillon  to  be  part  of  the  principal  of  the  trust  estate  held  by  ■ 
Sand.  By  pledging  this  stock  Dillon  raised  $4,928 ;  a  portioni 
of  this  he  paid  to  Mary  E.  Brigham  as  the  inoome  of  the  trast 
in  her  favor,  a  portion  to  the  account  of  Edward  S.  Dillon  and 
Minnie  H.  Dillon,  and  the  balance  of  $3,605  he  retained  him- 
self. In  May,  1876,  Dillon  also  obtained  from  Band  a  transfo- 
of  twenty  shares  of  stock  in  the  Old  Colony  Railroad  Company, 
which  stood  in  Band's  name  as  executor.  Dillon  sold  these 
shares  and  appropriated  the  proceeds  to  his  own  use. 

The  only  personal  property  of  any  present  value  which  tbe 
plaintiff — who,  after  Band's  removal,  was  appointed  tnutee 
under  the  will,  and  also  administrator  with  tbe  will  annexed — 
has  been  enabled  to  obtain  as  trustee,  is  nine  eharea  in  the  At- 
lantic National  Bank.  The  plaintiff  has  also  received  the  rents 
of  certain  real  estate,  which  is  described  in  an  indenture  made 
June  4,  1675,  by  Band,  as  executor,  and  James  Dillon  and  Ed* 
ward  S.  Dillon,  containing  a  release  of  James  Dillon  and  Ed- 
ward S.  Dillon  to  Band  and  John  Dillon,  as  trustees,  and  also 
containing  a  release  by  Rand,  as  executor,  to  James  and  Edward 
8.  Dillon  of  certain  other  real  estate.  This  division  embraced 
all  the  real  estate  reiuaining  unsold. 

After  his  appointment  tbe  plaintiff  received,  among  other 
papers  left  by  Rand,  a  note  of  Band  to  himself,  as  trustee,  for 
$7,964,  being  the  same  amount  he  had  charged  himself  with  as 
trustee  for  the  Dillons,  two  notes  of  $5,000  eacb,  signed  by 
him,  payable  to  himself  ae  trustee  for  Perry  Bri^iam  and  Sa- 
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lome  M.  Haven  respectively,  and  a  note  of  $1,690.  On  alt 
these  notea,  which  were  dated  January  1, 1876,  interest  was  in- 
dorsed  to  Jannury  1,  1877.  There  was  also  a  note  of  James 
Dillon  to  Hand,  aa  trastee,  for  a  soiall  amonnt.  These  notes 
were  admitted  by  the  master,  but  not  on  the  question  of  th& 
payment  of  the  tmst  fund  to  the  tmstee.  They  were  compe- 
tent as  showing  Kand'e  management  of  the  trnst  estate.  The 
master  finds  that  all  the  notes  were  made  after  September, 
1875.  There  was  no  note  to  himself,  as  tmstee,  for  Mary  £. 
Brigham. 

There  was  also  put  in  evidence,  before  the  master,  aoeonnts- 
of  the  Brigham  and  Haven  tmst  fnnda  entered  by  Band  in  an 
sccoont-book  dnring  his  tmsteesbip.  They  purported  to  shoT 
receipts,  January  ],  1876,  by  Band,  trustee,  of  the  amoants  of 
those  fnnds.  On  the  account  with  Mary  £.  Brigham  were 
entered  varions  dividends  on  shares  of  stock  in  the  Atlantic 
National  Bank,  the  Boston  Wharf  Company  and  the  Old  Ool- 
•  ony  Bailroad  Company,  together  with  interest  on  the  note  of 
$1,690.  Evidence  was  introduced  before' the  master  bearing 
on  the  time  when  the  entries  were  made,  but  the  master 
merely  finds  that  they  were  made  by  Band  while  trustee.  It 
does  not  appear  in  the  master's  report,  nor  was  it  contended  in 
the  argument,  that  Rand  did  not  in  fact  pay  income  to  the 
Brighnms  and  Haven,  while  he  was  trustee,  under  his  appoint- 
ment  as  such,  though  he  never  filed  an  account  to  that  effect. 

This  statement  shows  great  irregularity  aud  criminal  mis- 
conduct on  the  part  of  Band,  in  the  management  of  the  trusts 
assumed  by  him  under  the  will.  For,  as  it  is  expressly  agreed,, 
that  on  June  14,  1876,  when  Band's  first  account  as  executor 
was  allowed,  he  had  in  his  hands  enough  personal  estate  to  pay 
the  specific  bequests  in  trust  for  the  benefit  of  the  Brighams 
and  Salome  M.  Haven,  it  mast  be  assQined  that  his  defalcations 
occurred  after  that  time.  And  the  question  is  whether  the  losft 
b  to  fall  upon  the  trusts  created  in  their  favor,  or  upon  the 
legatees  under  the  residuary  clause. 

There  are  two  important  findings  of  the  master,  so  far  as- 
the  first  question  to  be  decided  is  concerned.  1.  *'  I  find  that, 
by  rendering  said  accounts  as  executor  and  trustee,  Band  be- 
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catne  end  waa  chargeable,  as  tmstee  tmder  the  will,  with  per- 
sonal property  to  the  amoaot  of  $7,961  32  held  for  James, 
Edward  S.  and  Minnie  M,  Dillon,  with  personal  property  to 
the  amount  of,  $15,000  held  for  Mary  £.  Brigbam,  with  per- 
sonal property  to  the  amount  of  $6,000  held  for  Perry  Brig- 
iiam,  and  with  personal  property  held  for  SiUome  M.  Haven 
to  the  amount  of  $5,000.  I  find,  on  the  evidence  of  said  ac- 
•connts,  that  personal  property  to  the  amoant  of  the  three  sums 
last  named  was  transferred  to  the  trust  on  or  prior  to  the 
fourteenth  day  of  June,  1875."  2.  "  I  find  that  the  stocks 
mentioned  were  not  speciScaUy  appropriated  to  either  of  the 
trast  f ands.*'  The  second  finding  refers  to  the  shares  of  stock 
on  which  dividends  had  been  paid  to  Mary  E.  Brigham,  some 
of  which  shares  are  now  in  the  hands  of  the  plaintiff ;  and 
it  is  only  of  importance  in  that  it  exclndes  her  from  contend- 
ing that  these  shares  form  a  part  of  the  trnst  fund  for  her 
benefit. 

It  is  trae,  as  contended  by  the  counsel  for  the  Brighams 
and  Haven,  that  nothing  but  the  payment  of  legacies  can  dis- 
charge the  claim  of  the  legatees  upon  the  testator's  estate. 
And  where  the  bequests  are  given  in  trust,  and  the  executor 
AJii.  the  trustee  named  in  the  will  are  different  persons,  it  must 
■appear  that  there  was  a  apecific  and  absolate  transfer  of  the 
trust  fund  by  the  executor  to  a  trustee  duly  qualified  to  reoeira 
it.  But  where  the  aame  person  is  named  both  as  executor 
and  trustee  under  a  will,  and  the  same  hand  ia  to  pay  and 
receive  the  money,  there  can  be  no  evidence  of  the  actual 
transfer  of  the  property  from  himself  in  one  capacity  to  him- 
self in  another,  except  from  some  declaration  or  authoritative 
.and  notorious  act  on  bis  part  showing  a  change  in  the  manner 
in  which  the  property  is  held.  And  an  execntor  who  ia  also 
trustee  under  a  will  cannot  be  considered  as  holding  any  part 
•of  the  assets  in  the  latter  capacity  until  he  has  settled  an  account 
in  the  Probate  Court  as  execntor,  in  which  he  is  credited  as 
executor  with  the  amount  which  he  holds  as  trustee ;  and  such 
account  should  not  be  allowed  by  the  judge  of  probate,  with- 
out fiist  requiring  him  to  give  bond  for  the  faithful  perform- 
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ance  of  his  duties  as  trustee.  {Hall  v.  OusMng,  9  Pick.  395^ 
409.) 

In  Cmkey  v.  Diekingon,  13  Met.  SI,  54,  it  waa  said  by  Mr. 
Justice  Wilde,  in  citing  Hall  t.  Gushing,  "  that  case,  it  is  trae^ 
did  not  neceBsaxily  require  a  decision  on  that  point ;  bnt  it  was. 
fiuppoeed  that  it  woold  become  important  on  a  hearing  in  chan- 
ceiy,  and  it  was  therefore  argoed  by  coonsel,  and  the  question 
v&B  decided  after  fnll  dehberation ;  and  we  see  no  cause  to- 
doabt  the  correctness  of  the  decision." 

Bat  it  is  contended,  that  a  payment  by  the  execntor  to 
himself  as  trustee  can  only  be  established  by  filing  both  an  ex- 
ecator'H  account  ebowing  payment  to  the  trustee,  and  a  trus- 
tee's account  showing  the  receipt  of  the  payment.  We  are  not 
aware  of  any  case  in  this  Commonwealth  where  that  has  been 
ezpresely  decided  to  be  necessary,  and  the  cnses  cited  by  coun- 
sel do  not  sustain  the  proposition.  A  sworn  account,  allowed 
in  the  Probate  Court,  in  which  the  executor  credits  himself 
with  the  amonut  of  such  a  bequest  as  a  payment  to  the  trustee 
under  the  will,  he  being  the  trustee  named  therein,  and  his 
appointment  at  the  same  time  as  trustee,  and  his  giving  the 
bond  required  by  law  for  the  faithful  perfoimance  of  his  duties 
as  such,  would  certainly  seem  to  discharge  him  as  executor, 
and  vest  the  trust  fund  in  him  as  trustee.  His  obligation  to 
file  an  invent<H7  or  an  account  is  a  duty  imposed  upon  bim  by 
bis  bond,  and  it  cannot  be  that  his  failnre  or  neglect  to  perform 
such  duty  as  tmstee,  in  regard  to  the  trust  fund,  can  render 
him  still  liable  only  as  execntor  and  not  as  tmstee.  It  would 
be  a  breach  of  his  bond  as  tmstee  and  not  of  his  bond  aa 
executor. 

In  Hall  Y.  Cluhingy  udi  supra,  a  testator  left  his  personal 
property  tQ  his  children,  and  directed  his  executors  to  invest  it 
and  hold  it  for  their  education  and  maintenance,  and  to  divide 
the  principal  among  them  as  thoy  became  entitled  to  it  re- 
spectively under  the  terms  of  the  will.  The  action  was  on 
the  bond  of  one  of  the  executors,  and  the  alleged  breach  was 
that  the  executor  received  and  held  in  his  hands,  while  exec- 
ntor, and  during  the  minority  of  the  children,  a  large  amount 
of  personal  property,  after  the  payment  of  all  debts  and  chaises 
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in  settling  tlie  estate,  and  refused  to  dispose  of  and  isve«t  it 
according  to  the  directions  of  the  will.  It  was  held  thit  the 
action  could  be  maintained,  as  the  ezecator  had  neglected  his 
official  daty.  It  was  coDteoded  b;  the  defendauts  that  a  trans- 
mntation  of  the  property  was  effected  by  operation  of  law  to 
the  execator  as  tmstee,  and  his  duties  as  ezecator  eetued,  and 
the  sureties  on  bis  execotor's  bond  were  not  liable.  Bat  Ur. 
Justice  Wilde  said :  "  Before  there  could  be  any  trwismatatiGii 
of  property,  as  contended  for  by  the  defendants'  ooanael,  the 
•execntor  must  have  settled  his  final  account  of  administTation 
io  the  Coart  of  Probate,  in  which  the  balanoe  due  from  him  ■■ 
«zeontor  ahonld  be  allowed  to  his  credit,  as  being  retained  by 
him  in  his  capacity  as  trostee  for  the  minor  children.  And 
«ach  an  allowance  would  not,  it  is  to  be  presnmed,  be  made  by 
the  jndge  of  probate,  without  first  requiring  him  to  give  bond 
for  the  foithfiil  performance  of  his  duties  as  trustee." 

This  case  is  affirmed  in  Cotikey  v.  Diekinson,  13  Met.  51, 
which  holds  that,  where  the  same  person  is  both  an  exeeotor 
and  a  guardian,  he  is  not  chargeable,  as  gaardian,  with  the 
amount  of  a  legacy  left  to  his  ward,  antil  he  credits  himself 
with  it  in  his  account  as  exeeotor  as  paid  to  himself  as  guard- 
ian, and  this  account  is  allowed  by  the  Probate  Court ;  and 
that  the  fact  that  he  chaises  himself  with  the  l^acy  in  an  ac- 
'Oount  prepared  by  him  as  gaardian,  but  not  presented  to  the 
Probate  Court,  is  immaterial. 

In  Nevscomi  t.  Williams,  9  Met.  625.  the  action  was  on  an 
executor's  bond.  Two  persons  were  appointed  ezecators. 
The  testator  gave  all  his  property  to  certain  nephews,  subject 
to  the  payment  of  his  debts,  and  provided  that  Knssell,  one  of 
the  executors,  should  be  tmstee  to  hold  the  same  upon  certain 
trusts,  and  in  the  manner  directed  by  the  will.  The  execatws 
rendered  an  account  of  their  administration,  showing  a  balance 
for  which  they  were  accoantable,  and  which  was  retained  in 
the  sole  possession  of  Kussell,  who  was  named  trustee  in  Ae 
will.  No  other  account  was  rendered  by  both  ezecntors,  but 
Russell  rendered  a  further  account,  and  the  Probate  Court 
ordered  that  be  should  pay  the  balance  thereof  to  the  ne{^iewB, 
as  directed  by  the  will,  but  he  failed  to  do  so.     He  had  not 
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been  appointed  or  giTen  bond  as  tmetee,  asd  had  not  aaanmed 
or  elected  to  act  in  that  capacity,  and  the  acooante  did  not 
show  that  the  balance  had  been  paid  to  him  aa  tmetee.  It  was 
held  that  the  taking  of  the  money  by  Bnssell  nnder  tlieee  eir- 
cnmatances  did  not  discbarge  the  executors,  althongh  Bnasdl 
vaa  named  sole  troBtee ;  and  that  the  action  coold  be  main- 
tained on  their  bond. 

In  EUioU  Y.  Sparrell,  114  Maee.  404,  which  was  an  action 
of  contract  to  recover  interest  npon  a  legacy,  the  following 
facts  appeared  :  Joshua  Magonn  died  in  1857,  leaving  a  will, 
in  which  he  gave  to  his  gnmddaoghter  a  legacy  of  $600^  to  be 
paid  to  her  by  his  executors  when  she  ehoald  arrive  at  the  age 
of  twenty-one  years,  and  made  further  provision  as  to  its  dis- 
tribution in  case  of  her  death  before  reaching  that  age,  and 
also  this  provision :  "  The  said  five  hundred  dollars  bequeathed 
to  my  granddanghter  Lucy  C.  Elliott,  I  direct  to  be  taken  from 
my  personal  estate,  before  making  a  division  of  the  same,  and 
invested  by  my  executors  for  the  especial  pnrpose  of  paying 
the  above^iamed  legacy."  John  Sparrell  and  James  W,  Ma- 
gonn were  dnly  appointed  exeoators.  Lucy  C.  Elliott,  the 
plaintiff,  became  of  the  age  of  twenty-one  years  on  October 
10, 1872,  and  soon  after  demanded  of  the  executors  the  legacy, 
and  the  income  and  interest  thereof.  James  W.  Magotin  paid 
her  $600,  with  interest  thereon  from  October  10,  1872;  both 
he  and  Sparrell  refused  to  pay  income  or  interest  thereon 
accming  prior  to  October  10,  187S.  The  executors  filed  sepa- 
rate acconnts.  In  the  account  of  Sparrell,  allowed  April  12, 
18fi9,  this  payment  appears :  "  To  legacy  to  T.  J.  Elliott's 
daughter,  $500 ; "  and  in  Magoun's  account,  allowed  February 
8, 1869,  this  receipt  appears:  "February  4,  1868.  Cash  of 
John  Sparrell,  $600."  In  Magoun's  account,  allowed  May  8, 
1860,  was  the  following  item  of  payment :  "  By  cash  in  his 
hands  reserved  for  the  payment  of  legacy  given  by  the  wiH  of 
the  deceased  to  be  paid  Lucy  C.  Elliott  on  her  arriving  at  the 
age  of  twenty-one  years,  $500."  It  was  held  that  it  waa  the 
clear  meaning  of  the  will  that  the  $500  should  be  separated 
from  the  rest  of  the  estate  and  invested  so  as  to  bear  inter- 
est, and  the  acortmulation  would  belong  to  the  legatee  and  be- 
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came  part  of  the  legacy  to  be  paid  her  at  twenty-one. 
And  it  was  said  :  "  The  only  qneetion,  therefore,  is  whether 
the  enm  of  $500  was  taken  from  the  other  personal  estate  by 
the  executors,  as  directed,  and  set  apart  as  the  legacy  to  the 
plaintifF.  On  this  point  we  think  the  acconnts  of  the  exeo- 
ntors  are  decisiTe  that  it  was."  "  It  has  been  so  held  by  the 
execntor,  separate  from  the  other  personal  property,  as  the 
legacy  of  the  plaintiff;  and  this  appears  in  the  most  anthorita- 
tive  form  in  which  the  act  of  an  ezecator  can  be  established, 
by  his  sworn  account  in  the  Probate  Conrt,"  "  It  is  an  'au- 
thoritative and  notorious  act,'  showing  a  change  in  the  manner 
in  which  the  property  was  held,  as  mentioned  in  Ifewoomh 
T.  WiUiama,  6  Met.  525,  5S4." 

So,  upon  the  facts  of  the  case  before  us,  there  were  authori- 
tative and  notorious  aotd  of  Rand  sbawing  a  chan^  of  the 
property  from  himself  as  execntor  to  himself  as  trustee,  and 
we  are  of  opinion,  therefore,  that  the  bequests  for  the  benefit 
of  Mary  £.  firigham.  Perry  Brigbam  and  Salome  M.  Haven 
have  been  paid.  If  there  had  been  sureties  on  Kand's  bonds, 
we  cannot  donbt  that  the  sureties  on  the  executor's  bondwonld 
have  been  discharged,  and  those  on  his  bond  as  trustee  held  for 
his  defalcation. 

The  only  other  question  properly  presented  to  na  upon  this 
record  ia  whether  the  plaintiff,  as  trustee,  in  accounting  with 
James  Dillon,  who  is  one  of  the  ceatuia  que  trust,  can  withhold 
from  bis  share  of  the  income  the  amount  of  $2,505,  which  he 
has  converted  to  his  own  use  from  the  principal  of  the  tmst 
fund.  The  master  has  found,  upon  evidence  which  in  our 
opinion  justifies  the  finding,  that  James  Dillon  appropriated 
the  said  sum  to  his  own  use,  knowing  the  state  of  the  trust 
estate  and  that  the  same  was  the  proceeds  of  property  held  as  a 
part  of  the  principal  of  the  trust  estate.  It  is  dear  that,  upon 
principles  of  equity,  and  in  justice  to  the  other  eatiuit  gu«  tntat, 
the  plaintiff  ought  to  be  allowed  to  retain  out  of  the  income 
coming  to  James  Dillon  the  amount  which  he  has  fraudulently 
abstracted  from  the  trust  fund. 

The  defendant,  James  Dillon,  contends  that  the  plaintiff  is 
not  entitled  to  the  relief  which  he  asks  against  him,  because  he 
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baa  a  plain,  adeqnate  and  complete  remedy  at  law.  Bnt  it  is 
too  late  to  take  this  objection,  after  answering  and  snbmitting 
to  the  jurisdiction  of  the  conrt,  and  taking  his  chances  of  a 
hearing  npon  the  merits.  {Dearth  t.  Side  <£  Leather  National 
Bank,  100  Hase.  540 ;  Page  v.  Young,  106  Mass.  313 ;  Jon^ 
T.  Keen,  115  Mass.  170.)  So  the  objection  that  the  bill  is  mul- 
tifarious should  have  been  taken  by  demnrrer,  and  is  waived 
hj  the  defendant  by  going  to  a  hearing  upon  the  merits.  (1 
Dan.  Ch.  346  ;  Story's  Eq.  PI.  g  284  ;  Oliver  v.  Piatt,  3  How. 
883.) 

The  resolt  is,  that  the  presiding  justice  who  heard  the  case 
rightly  overruled  the  exceptions  to  the  master's  report,  and  the 
decree  entered  by  him  should  be  afiBrmed. 

Decree  affirmed. 


Kellbhbb  vs.  Kebnan. 

[«0  HuyUod,  Ua] 

WnX  a  ANTIOIPATIOH  OF  JOUBNET  IFOT  OOKDITIOKAI.. — 
OT   ATTElCFra   TO  PBOVIDB  FOB  DaviBEE  BEFOBX  1 


t  Bzecated  by  dweued,  Dwrnnendng  "  In  ootlolpation  of  my  de- 
parton  from  tlu  ei^  of  Baltimore,  and  to  prorlde  for  poarible  conUnganciaa,'' 
and  baigdniDg  sod  adUng  to  his  daoghter  all  hli  gooda,  chattels  and  effscta. 
Manuring  tha  nae  of  the  aame  aod  rigbt  to  diapoaa  of  Qis  sama  otherwise,  may 
b«  probatad  aa  a  will,  although  deceaied  ratamed  aafsly  from  the  oontemplated 

Proof  of  iMtator'a  pm-poae  and  efforia  to  prorlde  for  hla  daughter  in  anticipation 
of  Ida  death  la  admiaaibla  to  ihow  a  tcstameDtary  eondltiOD  of  mind. 

Appeal  from  the  Orphana'  Oonrt  of  Baltimore  coonty. 
The  opinion  states  the  case. 

James  A,  L.  MoClare  and  WHUam  Pinhney  Whyte,  for 
appellant. 

John  P.  Poe,  for  appellees. 
Vou  m.— ST 
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Ibtino,  J.  The  question  for  determinatioB  in  this  caae  is 
whether  the  Orphane'  Coart  for  Baltimore  citj  erred  in  refns- 
ing  probate  to  the  following  paper  which  was  propounded  u 
the  last  will  and  testament  of  Owen  Kernan : 

"  Baltuobb,  July  20th,  1882. 
"In  anticipation  of  mj  departure  from  the  city  of  Balti- 
more, and  to  provide  for  possible  contingenciesj  I  hereby  give, 
bargain  and  sell  and  transfer  unto  my  daughter,  Ann  O.  Kelle- 
her,  her  personal  representatives  and  assigns,  all  my  machinery, 
horses,  wagons,  goods,  chattels  and  effects  which  I  now  have,  or 
may  hereafter  acquire,  or  possess,  and  all  moneys,  claims  and 
demands  to  which  I  am  or  may  be  hereafter  entitled,  reserving 
to  myself  the  nse  of  the  same,  and  the  right  to  diq>oee  of  the 
same  otherwise  If  I  deem  proper.  Witness  my  hand  and  seal 
this  twentieth  day  of  July,  1882. 

his 
"  OwsN  +  Kkssax.   [bkal.] 
mark 
'*  Witness :  James  McColgan." 

The  maker  was  an  old  man,  nearly  eighty  years  old.  He 
made  the  expected  trip,  retnmed  safely,  and  died  shortly 
afterwards.  In  Maaterjnan  v.  Moberly,  4  £ng.  Ecclesiastical 
Beports,  108,  it  is  stated  to  be  the  "  settled  law  that  if  the 
paper  contains  the  disposition  of  the  property  to  be  made  after 
death,  though  it  were  meant  to  operate  as  a  settlement,  or  a 
deed  of  gift,  or  a  bond  ;  though  sach  paper  were  not  intended 
to  be  a  will,  nor  other  testamentary  instmment,  bat  an  instru- 
ment in  different  shape ;  yet  if  it  cannot  operate  in  the  latter, 
it  may  nevertheless  operate  in  the  former  character."  Conrts 
do  this  to  carry  out  the  intention  of  the  maker,  who,  having  at- 
tempted to  make  disposition  of  his  property  after  his  death,  in 
a  particalar  way,  and  by  an  instrument  not  called  a  will,  but 
which  will  not  effect  the  maker's  purpose,  except  as  a  will,  dies 
without  making  any  other  disposition  of  it  If  the  disposition 
necessarily  takes  effect  after  death,  and  the  intention  is  clear, 
thai  win  be  held  to  be  a  will  which  the  maker  supposed  to  be 
some  other  kind  of  paper.    In  snch  case  it  must  appear  certain- 
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Ij  what  the  testator  wanted  to  <to,  and  that  he  thought  he  was 
effeotoally  accompliBhing  it  by  the  paper  made,  in  order  to  jos- 
tify  the  holding  an  instrument  to  be  testamentary  which  was 
ezecated  as  aod  for  something  else ;  bat  if  it  so  appears,  many 
adjadged  cased  establish  the  law  to  be  as  stated.  Mahergkam 
T.  Vinoent,  3  Yes.  Jr.  231,  is  a  leading  case  on  the  enhject.  In 
that  case  Justice  Bnller  replying,  in  his  opinion,  to  the  at^- 
ment  that  the  maker  did  not  intend  to  make  a  will,  said^ 
^  wh^er  the  testator  would  have  called  this  a  deed  or  a  will 
is  one  question  ;  whether  it  shall  operate  as  a  deed  or  a  will  is 
a  distinct  question  that  is  to  be  goTemed  by  the  provisions  in 
the  instrument.  A  deed  mnst  take  place  on  its  ezeeution  or 
not  at  alL  It  is  not  necessary  to  convey  an  immediate  interest 
in  possession,  but  it  most  take  place  as  passing  that  interest  to 
be  conveyed  at  the  execution  ;  but  a  will  is  quite  the  reverse ; 
it  can  only  operate  after  death." 

In  Carey  et  id.  r:  Dennit  and  Wife,  13  Md.  17,  this  conrt 
not  only  adopted  the  law  as  laid  down  by  the  Chancellor,  and 
Justices  Wileon  and  EuUer,  who  sat  with  him  in  Hahergham 
V.  Yvivxat,  but  also  Justice  Bailer's  language ;  and  held  certain 
bonds  for  the  payment  of  money  by  the  maker  (professing  to 
be  executed  for  value  received,  and  drawing  interest  from 
date ;  which  were  not  delivered  to  the  obligees,  bnt  to  another 
to  be  delivered  to  the  obligees  after  the  maker's  death)  to  be 
testamentary  papers.  This  conrt  says  in  that  case  that  the  rale 
is,  that  "  when  an  instrament  does  not  operate  inter  vivos, 
but  is  made  to  depend  for  its  whole  operation  upon  the  death 
of  the  maker  to  consummate  it,  then  it  can  only  take  effect  as 
testamentary."  We  refer  to  a  few  of  the  cases  which  support 
this  doctrine.  {Cross  v.  Croaa,  55  E.  C.  L.  714 ;  Cock  v.  Cooke, 
L.  K.  1  P.  &  D.  241.  In  Rehn  v.  Coles,  L.  K.  2  P.  &  D.  362 ; 
AWy  QerCl  v.  Jones  etal.S  Price,  369 ;  Jackson  v.  Jackson's 
Adm'r,  6  Dana,  257 ;  Morrill  v.  Dickey,  1  Johns.  Chan.  153 ; 
Watkins  ei  al.  v.  Dean  et  al.  10  Teiger,  321 ;  Walker  v. 
Jonee,  23  Aht.  448 ;  McOee  v.  McCants,  1  MeCord,  517 ;  Wei- 
hum  V,  Weaver  et  al.  17  Ga.  267  j  Johnson,  AdnCr  v.  Yantxy 
et  al.  20  Ga.  707  ;  TurTier  et  al.  v.  Scott,  51  Pa.  St.  126 ;  Dan- 
iel V.  Sill,  52  Ala,  430 ;  McBrideet  al.  v.  McBride  et  td.  26 
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GrattaD,  480.)  In  the  last  mentioned  case  Judge  St&ples  coo- 
cisely  BtateB  the  lav  thus :  "  All  the  anthorities  hold,  indeed 
it  is  Ter;  clear,  it  is  not  necessar;  to  the  validity  of  a  will^ 
that  it  Bhonld  hare  a  testamentary  foim,  or  that  the  deoedent 
shonld  know  he  had  performed  a  testamentary  act,  or  that  he 
shonld  intend  to  perform  such  act.  A  deed  poll,  or  an  indea- 
tnre,  a  bond,  a  marriage  eettletnent,  a  letter,  a  promissory 
note  and  the  like  have  been  held  valid  as  a  will."  To  pre- 
vent misapprehenmon  it  ia  proper  that  we  add,  that  while 
it  may  not  be  necessary  for  the  maker  to  know  what  he  is 
doing  is,  in  fact,  a  will,  or  should  intend  it  to  be  technically 
snch,  yet  it  is  indispensably  necessary  to  holding  it  to  be  a 
will,  that  he  should  have  the  will  or  mind  to  do  that  which 
the  paper  made  seeks  to  do,  and  to  do  it  then  and  by  that 
paper.  He  must  have  that  which  is  called  the  animug  isstandi, 
although  he  need  not  have  the  purpose  to  make  a  will  in  form, 
if  he  ia  fonnd  to  have  the  intention  to  do,  by  the  paper  made, 
that  which  a  will  only  can  effect.  As  we  read  this  paper  pro- 
ponnded  for  probate,  we  are  nnable  to  see  that  it  has  any 
effect  whatever,  nnless  it  be  regarded  aa  a  will.  It  disposes 
of  pertonal  property  only.  It  takes  the  form  of  a  deed  of 
gift,  or  bargain  and  sale,  without  any  consideration,  and  with- 
out formal  acknowledgment  before  a  justice  of  the  peace.  It 
does  not  give  to  the  appellant  any  present  interest  or  title  to 
the  property  enomerated  in  it.  If  it  had  only  reserved  a  life 
estate  to  the  maker,  a  present  right  to  be  enjoyed  in  fuUiro 
would  have  passed,  and  the  paper  then  conld  not  have  been  re- 
garded as  testamentary.  Had  the  testator,  in  addition  to  the 
reserved  use  to  himself  for  life,  added  a  simple  power  of  revo- 
cation in  a  particular  way,  as  was  done  in  WM  v.  WsM,  SO  Miss. 
91,  that  case  would  have  been  an  authority  to  eostain  as,  if  ve 
held  the  paper  in  snch  case  to  be  presently  operative.  Bat 
instead  of  doing  so,  the  dominion,  the  abeolnte  ownership,  ia 
reserved.  He  does  not  reserve  the  right  of  revoking  that  in- 
strament,  bnt  the  right  of  doing  anything  he  pleases  with  any 
part  of  the  property.  The  intended  assignee  therefore  to<Jt  no 
interest  under  the  paper,  present  or  prospective,  except  snch  as 
was  contingent  wholly  on  the  maker's  death.    His  death  beinj( 
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neoeaaary  to  the  resting  of  any  right  in  her,  it  was  ambulatory  en- 
tirely, and  if  it  is  aoything  it  is  a  will.  It  begine  with  annoanc- 
iDg  an  intended  trip  away  from  home,  and  states  that  it  is  made 
to  provide  for  possible  contingencies.  Oootemplation  on  the 
trip  brought  the  reflection  that  possible  contingencies  required 
him  to  make  certain  intended  provision  for  his  daughter,  and 
not  to  postpone  longer.  Possible  death  before  his  return  was 
what  he  clearly  meant,  and  that  possibility  induced  him  to  pro- 
vide at  once  for  such  contingency. 

It  is  possible  he  may  have  thought  the  paper  some  kind  of 
a  valid  instrament  different  from  and  other  than  a  will ;  yet  the 
iotention  was  clear  to  provide  for  his  daughter  in  the  event  of 
his  death ;  and  he  intended  that  paper  to  carry  the  property  to 
her  in  sack  event.  The  case  of  Walker  v.  Jones,  28  Ala.  418, 
is  a  case  like  this  in  the  fact  that  there  was  no  delivery  of  the 
property  conveyed  by  the  deed,  and  not  only  the  use  was  re- 
served during  life,  bat  the  absolute  right  to  ezercise  ownership 
-over  it  was  reserved.  The  instmrnent  in  that  case  was  in  the 
form  of  a  deed,  in  the  language  of  one,  and  was  acknowledged  as 
one  before  a  justice  of  the  peace ;  but  it  was  held  to  be  a  will. 
The  fact,  in  the  present  case,  that  the  maker  was  about  taking 
a  trip  away  induced  him  to  make  the  paper  then  ;  but  because 
he  states  his  reason,  viz.,  that  it  was  in  anticipation  of  the  trip 
that  he  makes  the  provision  against  "  possible  contingencies," 
4oeB  not  i^arrant  us  in  holding  that  the  will  was  wholly  contin- 
gent in  respect  to  its  operation,  and  that  because  he  did  not  die 
daring  that  trip,  but  returned  and  died  afterwards  at  home, 
leaving  this  paper  nncancelled,  it  can  hare  no  operation.  From 
the  moment  he  executed  the  paper  he  mnet  liave  intended  it  to 
operate  if  he  died  afterwards  and  before  startmg  away.  It 
could  not  have  had  reference  to  death  occurring  only  during 
that  absence.  In  reserving  a  life  estate  to  himself  he  must 
have  contemplated  somethiog  more  than  the  period  of  his  ab- 
sence, during  which  he  could  not  and  wonld  not  use  the  prop- 
erty. He  was  not  content  with  reserving  the  life  estate.  He 
reserves  the  right  to  dispose  of  it  in  any  way  he  chooses.  Evi- 
dently he  was  counting  on  the  chances  of  a  safe  return  and  pos- 
sible desire  to  seU  or  otherwise  torn  the  property  to  acooant 
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and  profit.  Clearly  he  intended  that  paper  to  express  his  poi^ 
poBQB  respecting  the  property  covered  by  it ;  and  to  contnJ  it» 
disposition  in  the  event  he  should  die  withoat  making  some 
change  or  other  provision.  He  intended  it  as  an  effective  pro- 
vision if  he  did  nothing  else.  The  trip  might  result  fatally  to 
him.  Hence  the  incentive  to  do  then  what  he  did  do,  and  what 
he  had  hitherto  neglected.  He  states  the  indncement  to  actkn 
vithont  intending  to  give  it  the  effect  of  making  the  paper 
contingent.  This  view  is  sustained  by  adjudged  cases  which, 
in  some  instances,  in  expression,  are  singularly  analogons.  In 
the  Oood»  cf  D(^tm,  L.  B.  1  F.  &  D.  88,  the  will  reads  tbiu: 
"  In  case  any  fatal  accident  happening  to  me,  being  about  to 
travel  by  rulway,  I  hereby  leave,"  etc  This  was  held  not  to 
be  contingent  upon  the  event  of  the  testator's  death  <ai  the 
journey  he  was  about  to  take  when  the  will  was  executed.  Id 
the  Goods  of  Martin,  reported  in  same  book,  page  380,  the  tes- 
tator says :  "  B^Dg  physically  weak  in  health,  I  have  obtained 
permission  to  cease  from  all  dnty  for  a  few  days,  and  I  wish, 
daring  soch  time,  to  be  removed  from  the  brig  Appdlina  to 
the  floating  hospital  ship  Bemnck  Walls,  in  order  to  recruit 
my  health ;  and  in  the  event  of  my  death  occurring  during 
tuch  time,  I  do  hereby  will,"  etc.  It  was  in  proof  that  he  re- 
covered from  the  illnesB  and  afterwards  frequently  expressed 
the  desire  that  all  his  available  property  should  go  to  a  certain 
orphan  asylum.  Sir  J.  P.  Wilde  held  the  will  not  to  be  con- 
tingent or  conditional  and  awarded  it  probate. 

In  French  v.  French,  14  W.  Va.  459,  the  will  was  in  these 
words :  "  Let  all  men  know  hereby,  if  I  get  drowned  this  morn- 
ing, March  7, 1883,  that  I  bequeath  all  my  property,  personal 
and  real,  to  my  beloved  wife,'Florence.  Witness  my  hand  aod 
seat."  Judges  Haymond,  Johnson  and  Uoro  concnrred  in 
holding  this  irill  not  to  be  conditional  npon  his  being  drowned 
that  day.  The  paper  was  given  to  his  wife  when  he  started. 
He  returned  safely  and  died  afterwards,  leaving  that  papo' 
still  in  his  wife's  possession,  which  was,  by  the  decision  of  a 
majority  of  the  Appellate  Conrt,  sustained  as  a  valid  nnoon- 
ditional  will.  Without  committing  onrselves  to  fall  approval 
of  these  several  decisions  under  their  respective  drcnmstances 


3vGooglc 


EGLLEHER  v.  EERKAlf.  423 

and  langaagQ  employed,  we  refer  to  them  as  vastl;  stronger 
caaee  for  holding  the  will  contingent  than  this  one,  and  where 
they  were  held  not  contingent.  In  the  case  nnder  considora- 
tion  it  would  seem  as  if  allnsion  was  made  to  the  projected 
trip  and  the  attendant  contingencies  which  might  occnr,  only 
as  the  inducement  for  his  making  the  paper,  which  evidently 
embodied  what  he  wanted,  in  any  event,  to  be  done  with  his 
property.  It  ia  almost  like  the  case  of  Tarver  v.  Tarver  et  al, 
9  Peters,  174,  where  the  testator  prefaces  hia  disposition  by 
Baying:  "Seingahont  to  take  a  long  joamey,  and  knowing 
the  nnoertainty  of  life,  he  deemed  it  advisable  to  make  a  will," 
which  will  was  held  not  to  be  contingent.  In  the  Goods  of 
ThoTM,  4  Swabey  &  TriBtram,  a  will,  in  which  the  testator 
Bays :  "  I  request  that  in  the  event  of  my  death  whilst  serving 
in  this  horrid  climate,  or  any  accident  happening  to  me,"  etc., 
was  held  not  to  be  conditional.  If  the  wills  we  have  referred 
to  were  not  conditional  ones,  certainly  we  ought  not  to  hold  this 
one  to  be  so.  The  whole  justitication  for  holding  any  paper 
not  made  as  a  will,  to  be  the  will  of  the  maker,  is  the  further- 
ance of  the  testator's  wishes.  To  hold  this  paper  a  will,  and 
yet  conditional,  would  certainly  not  be  in  accordance  with  his 
purpose. 

Whether  an  instrument  is  to  be  considered  as  a  will  depends 
on  the  intention  of  the  maker ;  and  the  intention  expressed  in 
the  will  most  govern  its  constraction.  (1  Jarman  [R.  &  T.'s 
edition],  33,  notes.)  If  the  intention  is  not  clearly  and  satis- 
ftctorily  expressed,  and  the  paper  is  not  a  will  in  form,  but  in 
the  form  of  some  other  instrument  making  disposition  of  prop- 
erty only  after  the  owner's  death,  then  parel  evidence  may 
be  resorted  to  for  aid  in  getting  at  the  intention.  But  the 
general  rule  is  that  the  intention  must  be  gathered  from  the 
contents  of  the  whole  instrument.  {McGee  t.  MoCanta,  1 
McCord,  517,  and  1  Jarman,  34;  Wareham  v.  Sdlera,  9  G.  & 
J.  d8.)  Evidence  of  the  circnmstances  surrounding  the  testa- 
tor when  he  made  the  will  are  admissible  of  course ;  and  such 
evidence  is  admissible  for  the  purpose  of  ascertaining  whether 
the  testator,  at  the  time  of  making  the'  paper,  had  a  purpose  to 
direct  the  posthumous  destination  of  his  property.    £at  when 
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the  coaclnsioD  is  reached  that  the  paper  shonld  be  regarded 
as  a  will,  parol  eTideoce  cannot  be  reaorted  to  for  the  pnrpow 
of  constmctioD,  except  where  there  Ib  latent  ambignitj.  (1 
Jarman  [R.  *  T.'a  edition],  726,  727,  and  notes.)  "  The  Un- 
giiage  must  be  interpreted  according  to  its  proper  acceptation 
with  aa  near  an  approach  to  that  acceptation  aa  the  context 
of  the  instmment  and  the  etato  of  circumstaneea  existing  at 
time  of  its  execution  will  admit  of."  We  regard  the  proof 
respectinj;  the  testator's  purpose  and  efforts  to  proyide  for 
his  daughter  in  anticipation  of  his  trip  as  properly  received,  for 
the  purpose  of  determining  whether  that  condition  of  mind 
which  the  law  regards  as  testamentary,  existed.  Beyond  titat 
we  hare  disregarded  it,  and  rely  wholly  on  the  paper  itself  in 
deciding  whether  it  was  contingent 

It  follows,  from  what  we  have  said,  that  the  Orphans*  Court 
erred,  and  the  paper  propounded  should  have  been  admitted  to 
probate. 

Kerereed  and  remanded. 


See  Castor  t.  Jones,  ants,  p.  148 ;  AnnstrDng  t.  Armatrong,  1  Am.  Pnb. 
B.  806,  and  casea  in  note;  Cowlej  t.  Eafti^,  Id.  890. 


Stbtbnbon  vs.  Supebiob  Ooubt, 

[es  Cilifoniia,  SO.] 

ADlONISTaATION   OK   ESTATE   OF   UTDia   PERSON. 

AdmlniitratioD  npon  Oie  aatets  of  ■  llTlag  pemm  li  void,  ind  wiD  be  Mt  arid* 
npoa  tlie  apptluUoa  of  the  inppoied  deoedent,  •Ithong^h  tha  Mtate  lui  b«a 
settled  uid  the  edmloistnittv  diocharged. 

Application  for  a  writ  of  certiorari  to  review  action  of  Su- 
perior Court  in  setting  aside  administration  proceediuga  upon 
the  estate  of  James  Talentine. 

The  administrator  was  discharged  December  21^,  1877.  On 
Febmary  11,  1881,  Valentine  filed  his  petition  to  annul  the 
proceedings,  and  thereafter  recovered  judgment. 
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Z.  K  Pratt  and  Wright  ds  Wright,  for  plaintiflE. 
L.  Quint,  for  defendant 

Boee,  J.  The  question  in  this  case  is  whether  the  court  in 
which  was  had  administration  npon  the  estate  of  a  man  sup- 
posed to  have  been  dead,  but  who  subsequentlj  and  after  the 
administration  had  been  closed  appeared  **  in  the  flesh,"  and 
moved  the  entry  of  an  order  vacating  and  annulling  the  pro- 
oeedings,  rightly  granted  the  motion  and  entered  the  order. 
We  have  no  doubt  of  the  eorrectness  of  the  action  of  the 
court  in  that  particular. 

Administration  may  lawfolly  be  had  npon  the  estate  of  a 
dead  man,  bat  not  upon  that  of  one  in  life.  Until  death  oo- 
curs  there  is  no  "  sabject-matter  "  over  which  it  is  possible  for 
any  court  to  exercise  jurisdiction.  It  is  true  that  the  Oourt 
of  Probate,  before  issuing  letters  of  administration,  most  first 
determine  affirmatively  the  question  of  death.  But  notwith- 
standing such  determination  the  fact  that  the  supposed  intes- 
tate is  alive  may  still  be  shown,  and  when  shown,  establishes 
the  nullity  of  the  entire  proceedings.  The  anthorities  in  sup- 
port of  tJiis  proposition  are  numerous.  (Sec.  1,  Williams  on 
Executors,  American  notes  by  Perkins  to  page  633,  and  notes 
to  page  681 ;  Vol.  vii,  Kobinson's  Prac.  p.  324  ;  Jochumsen  v. 
Suffolk  Savings  Bank,  3  Allen,  87 ;  Fiak  v.  Noreel,  9  Texas, 
13 ;  Dunctm  v.  Stewart,  S6  Ala.  408 ;  AUen  v.  Dundae,  3  T. 
E.  125.) 

In  ffriJUh  V.  Fh-azitr,  8  Cranch,  23,  Chief  Justice  Marshall 
said :  "  Suppose  administration  to  be  granted  on  the  estate  of 
a  person  not  really  dead.  The  act,  all  will  admit,  is  totally 
void.  Tet  the  ordinary  must  always  inquire  and  decide  whether 
the  person  whose  estate  is  to  be  committed  to  the  care  of  othera 
be  dead  or  in  life.  It  is  a  branch  of  every  cause  in  which 
letters  of  administration  issue.  Yet  the  decision  of  the  ordi- 
nary, that  the  person  on  whose  estate  he  acts  is  dead,  if  the 
facts  be  otherwise,  does  not  invest  the  person  he  may  appoint 
with  the  character  or  powers  of  an  administrator.  The  case, 
in  tmth,  was  not  within  his  jurisdiction.    It  was  not  one  in 
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wliich  he  had  a  right  to  deliberate.  It  was  not  committed  to 
him  by  the  law.  And  although  one  of  the  points  oconre  in 
all  cases  proper  for  his  tribnnal,  yat  that  point  cannot  bring 
the  subject  within  his  jurisdiction." 

In  BeckeU  t.  Selover,  7  Cal.  226,  22T,  this  conrt  said  that 
the  fact  of  death  and  the  place  of  residence  of  the  deceased  at 
the  time  of  death  most  be  alleged  in  the  petition  for  ]etten>, 
and  most  be  true  in  point  of  fact,  "  and  when  they  do  not  both 
exist  in  point  of  fact  the  proceedings  are  utterly  void  and  not 
Toidable,"  Further  on,  the  conrt  said :  "  It  is  apprehended 
that  no  one  would  insist  that  a  grant  of  adminiBtration  be- 
fore the  death  of  a  person,  however  r^^r,  could  be  sustained 
anywhere.  The  decision  of  the  Probate  Conrt,  that  the  man 
was  dead,  would  not  be  conclusive  against  him ;  and  the  fact  of 
residence  ia  of  equal  importance  to  give  the  particular  conrt 
jurisdiction,  and  the  decision  of  one  point  is  no  more  condoaive 
than  the  decision  on  the  other." 

This  case  {Beckett  v.  Selover)  in  so  far  as  the  question  of 
the  residence  of  the  deceased  at  the  time  of  death  is  concerned 
was  overroled,  and  we  think  rightly  so,  in  the  subsequent  case 
of  Trwin  V.  Scriher,  reported  in  18  Cal.  499,  bnt  it  has  not  been 
disturbed  as  respects  the  qnestion  of  the  fact  of  death.  JTor 
do  we  think  it  ought  to  be.  It  is  a  great  mistake  to  place 
the  fact  of  death  and  the  place  of  residence  of  the  supposed 
intestate  in  the  same  category.  Until  there  is  a  death  there 
is  no  subject-matter  for  the  jurisdiction  of  any  conrt.  What 
is  the  subject-matter  ?  It  is  the  appointment  of  a  personal 
representative  to  a  decedent,  who  is  without  one.  If  the  sub- 
ject-matter exists,  the  question  whether  the  court  had  jurisdic- 
tion in  the  particular  case,  or  not,  may  depend,  as  said  by  the 
Court  of  Appeals  of  Virginia  in  Andrews  v.  Avoiy,  14  Gntt. 
336,  "  upon  a  variety  of  facts ;  as  whether  the  deceased  resided 
in  the  conuty  whose  conrt  made  the  order ;  or  had  land  there  ; 
or  died  there ;  or  had  estate  of  any  kind  there.  If,  after  pass- 
ing upon  these  facts  and  taking  cognizance  of  the  case,  the 
order  of  the  court  could  at  any  period,  in  any  collateral  proceed- 
ing, be  avoided  by  evidence  that  the  decedent  did  not  reside,  or 
die,  or  leave  estate  in  the  commonwealth,  all  the  inconveniences 
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and  other  evils  woald  be  prodaced  which  are  referred  to  in  Fither 
V.  Jtassett,  0  Leigh,  lid,  and  other  caseB  before  cited,  and  which 
are  designed  to  be  prevented  hj  the  principles  laid  down  io 
those  cases."  Some  of  those  evila  are  thus  stated  by  Mr.  Jns- 
tice  Boserelt  in  the  case  of  MoneU  v.  Denniton,  17  How.  Pr. 
436 :  "  To  allow  it  (the  decision  npon  the  question  of  inhab- 
itancy) to  be  called  in  qnestion  collaterally,  and  on  every  ocea- 
eion  and  doriDf;  all  time,  wonid  be  destmctive  of  all  oonfidence. 
"So  basineas  in  particnlar  depending  on  letters  testamentary 
or  of  administration  conld  be  safely  transacted.  Payments 
made  to  an  executor  or  administrator,  even  after  jadgment, 
would  be  no  protection.  Even  if  the  debtor  litigated  the  pre- 
cise point  and  compelled  the  ezecator  to  eatablisb  it  by  proof, 
the  adjudication  wonld  avail  him  nothing  should  a  sabseqnent 
adnunistrator,  as  in  this  case,  spring  np,  and  after  the  lapse  of  a 
fifth  of  a  century  demand  payment  a  second  time,  when  a 
scintilla  of  evidence  on  one  side  remained,  and  all  on  the  other 
had  perished.  A  large  number  of  titles,  too,  depend  for  their 
validity  on  decrees  of  foreclosure,  and  these  decrees  are  often 
made  in  snits  instituted  by  executors  or  administrators  or 
their  assigns.  Must  these,  too,  be  subject  to  be  overhauled 
at  any  period,  however  remote,  on  the  nice  question  of  resi- 
dence—a question  often  difiicult  to  decide  where  the  facts  are 
close,  and  much  more  so,  of  course,  where  the  facts  are  ob- 
scured by  lapse  of  time  and  loss  of  documents  and  witnesses  f " 
Such  a  doctrine  the  court  correctly  held  too  dangerous  for  ju- 
dicial sanction. 

But  here  was  an  application  by  a  party  whose  estate  had 
been  administered,  npon  the  supposition  that  he  was  dead,  to 
show  to  the  court  in  which  the  proceedings  were  had,  the  fact 
that  be  was  all  along  alive,  and  the  consequent  non-existence 
of  the  aubjectr-mattor,  without  which  no  jurisdiction  conld  by 
possibility-have  attached  to  any  court.  That  it  was  competent 
for  him  to  prove  the  fact  we  have  no  muiner  of  doubt,  and  we- 
are  also  of  opinion  that  he  sought  to  make  the  proof  in  the  ap- 
propriate tribunal.  {State  v.  MeOh/tm,  20  Cal.  288;  Hawier- 
lin  V.  Terry,  1  S.  &  M.  Gh.  589.) 

Demurrer  sustained  and  proceedings  dismissed. 
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MoKcrsTBT  and  Shasfstsis,  JJ.,  and  Mobbibon,  C.  J.,  oon- 
'Onrred. 

Mtbiok,  J.,  cononrred  in  the  judgment. 

MoKbe,  J.  I  concar.  Administration  of  the  estate  of  a 
living  person  ia  void,  (A  initio  and  throoghoot.  The  only 
jarisdiction  &  Probate  Court  has  in  respect  to  the  administra- 
tioQ  of  estates  is  over  the  estates  of  deceased  persons.  It  haa 
no  jurisdiction  whatever  to  administer  the  estates  of  living 
persons  as  if  they  were  dead.  Cases  in  support  of  these  plain 
propositions  aboond  in  the  books.  For  it  has  often  happened 
-that  many  "  Enoch  Ardens  "  have  hod  to  assert  in  the  oonrta 
their  right  to  property  of  which  they  have  been,  in  their  ab- 
sence, nnlawfolly  deprived  by  void  proceeding  against  th«a 
in  probate  conrts.  In  addition  to  those  cited  by  Mr.  Justice 
Boss,  the  cases  of  M^Pkerson  v.  Cwnliff,  11  8.  &  R.  433 ;  b.  o. 
14  Am.  Dec  642 ;  Appeal  qf  Petblet,  15  S.  &  K.  42 ;  Wala  v. 
WiUard,  2  Mass.  120 ;  SmitA,  v.  Jiiee,  1 1  Id.  507 ;  BoUon  r. 
Jaokt,  6  Robt.  166 ;  Morgan  v.  Dodge,  44  N.  H.  255 ;  MOia  t. 
Simmons,  45  Wis.  384  j  and  D  'Aruammt  t.  Jonea,  4  Lea,  25, 
will  be  found  iustmctive  and  conclusive  upon  the  question  io- 
Tolved  in  the  present  case.  I  know  of  no  ease  opposed  to  the 
doctrine  of  those  cases  except  it  be  the  case  of  Jioderigat  r. 
Sa»i  River  Savings  InstituUon,  63  K.  Y.  460.  In  that  case 
the  Supreme  Court  of  Kew  York  held  that  money  paid  to 
the  administrator  of  a  supposed  decedent  could  not  be  recov- 
ered back,  although  it  appeared  that  at  the  time  of  issuing 
the  letters  of  administration  the  party  was  not  dead.  But  in 
Lavin  v.  The  Emigrant  Industrial  Savings  Sank,  18  Blatchf. 
1,  in  the  Circuit  Court  of  the  United  States  for  the  State  of 
^ew  York,  it  was  decided  that  that  case  had  no  support  elsfr- 
where  in  the  authorities  of  the  £nglish  or  American  courts. 
A  living  person,  says  the  court,  cannot  be  conclnded  by  a  sur- 
rogate's decision  that  he  is  dead.  As  to  him,  soch  a  decree  is 
sbsotately  void,  and  he  may  claim  his  property  as  taken  from 
him  "  without  due  process  of  law." 

Bee  Helia  v.  SimmonB,  1  km.  Prob.  &.  148,  and  note;  D'Amsnunt  t. 
Jones,  a  Id.  434. 
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Hbmekwat  vs.  Hbubnwat. 

[lU  HaawchiuatU,  US.] 

AnjUBTHSnT  BETWKEB  UKE-TSITAITT  Ain>'SSUAinDEBIUN. — SaNDS- 
BOUOHT  ABOVB  PAB  ASS  AT   PAB  AZO)   AOGSUSD  IKTBBS8T. 

Wlisre  toatator  bequeathed  &  fond  to  tnuteas  to  hold  noh  property  u  the  j  re- 
odred,  with  ■  discretion  to  n]!  the  tame  and  anbBtltnte  other  IiiTeBtiiiente, 
and  after  dlichargliig  certdji  ammides  to  paj  the  rem^alag  "  net  rente  and  in- 
oome"  to  certain  persons  for  life,  with  remainder  orer,  and  certain  bonda  left 
b7  tile  testator,  and  worth  more  than  par  at  hie  deatb,  bad  become  dne,  and 
otitar*  bad  been  b6nght  by  the  trustees  at  par  and  at  par  and  aconied  Inter- 
eot,  the  Ufs-tanautt,  m  agiuiut  the  remaindenneD,  are  entitled  to  all  the  net  In- 
come on  the  bonds  owned  bj  testator  or  boDj;ht  by  the  tmitee*  at  a  pranlum, 
and  mms  paid  for  accrosd  interest  ihonld  be  reptud  from  Interest  snbteqnently 
rtoeiTsd. 

Bill  for  constmction  of  the  will  of  Aag^etuB  Hemenwaj, 
filed  b;  the  trosteee. 

J,  L.  Th^wUkSf  for  plaiDtiffs. 

F.  E.  Parker,  for  life-tenantB. 

C.  A,  Welch,  for  remaiudermenl 

H0LHE6,  J.  The  plaintiffs  are  trustees  of  a  residaaty  food, 
bequeathed  to  them  in  trust,  "  to  hold  the  sud  property  as  they 
ma;  receive  .tfae  same,  or  at  their  discretion  to  sell  the  same, 
or  any  part  or  parts  thereof,  and  to  invest  the  proceeds  of  auoh 
sale  or  sales  according  to  their  best  judgment,  and  so  again,  and 
whenever  and  as  often  as  they  may  deem  it  expedient,  to  sell 
any  sabstitnted  property  at  any  time  held  upon  these  trnsts, 
*  »  «  •  and  to  invest  the  proceeds  *  *  »  according 
to  their  best  jadgment,  with  power  to  convert  real  estate 
JDto  personal  estate,  and  personal  estate  into  real  estate," 
■with  injunctions  of  cantion  and  to  prefer  a  lower  interest 
and  gain  to  a  larger  one  which  may  involve  risk  of  loss ;  and, 
subject  to  the  payment  of  certain  annnities  oat  of  the  income, 
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*'  to  pay  all  the  remaining  net  rents  and  inootne  daring  the 
«ontinoaiice  of  this  trust  *  *  *  to  such  of  the  said  foor 
persoDB,  namely,  my  wife  and  throe  children,  as  may  be  liv- 
ing at  the  time  of  payment,  and  to  the  lawful  isane  thfn 
iiving  of  any  my  child  who  has  then  deceased,  *  •  *  Bach 
iBsae  taking  by  represeDtation."  Twenty  yean  after  the  death 
of  the  anrvivor  of  the  above  four,  the  trust  property  to  be  oou- 
Teyed  to  the  testator's  issne  then  living,  they  taking  by  repre- 
'seotatioD  according  to  the  stocks. 

At  the  death  of  the  testator  on  June  16,  1876,  he  left  Unit- 
ed States  bonds  which  were  worth  more  than  par,  and  which 
fell  due  December  31,  1880,  and  Jnne  30,  1881.  Also  bonds 
of  the  State  of  Massachusetts,  the  city  of  Boston,  and  the 
Chicago,  £arliugton  and  Qnincy  Railroad  Company,  which 
in  like  manner  were  then  worth  more  than  par,  and  which 
either  have  fallen  due  or  will  &11  due  within  a  comparatively 
short  time. 

Since  the  testator's  death,  the  plaintiffs  have  bought  Union 
Pacific  Railroad  Company  bonds  at  a  price  slightly  above  par, 
and  Burlington  and  Missouri  Railroad  Company  bonds  at  par 
and  what  is  known  in  the  market  as  accrued  interest.  Bj  the 
usage  of  the  Boston  market,  these  bonds  are  sold  at  a  certun 
price,  and  the  accrued  interest  is  then  added  to  make  np  the 
fall  sum  to  be  paid  by  the  purchaser.  In  New  York  they  are 
sold  "  flat,"  as  it  is  termed  ;  that  is,  for  a  price  which  inclades 
accrued  interest. 

The  short  questions  which  we  are  asked  to  determine  are : 
Whether  the  life-tenants  are  entitled  to  all  the  interest,  after 
deducting  expenses,  on  the  bonds  received  from  the  testator,  or 
bought  by  the  trnstee  when  worth  more  than  par ;  and  also 
whether  the  sums  paid  in  respect  of  accrued  interest  on  the 
Bnrlington  and  Missouri  Railroad  Company  bonds  should  be 
retained  from  the  interest  subsequently  received.  The  former 
of  these  two  is  of  very  great  and  growing  importance. 

It  is  said,  that  when  a  bond  having  only  a  short  time  to  run 
is  pnrcliased  at  a  price  above  par,  inasmndi  as  it  is  certun  that 
when  it  is  paid  off  the  trustee  will  only  receive  par,  the  invest- 
ment is  necessarily  a  wasting  one  to  the  extent  of  the  premimn 
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pud,  and  tliat  the  rights  of  the  remaindennaa  are  eaorificed  in 
favor  of  the  tenant  for  life,  nnlees  a  dae  proportion  of  the  in- 
terest is  set  aside  to  make  good  the  vaete  occasioned  by  the  ap- 
proach of  the  day  of  paymant.  It  is  pointed  oat  that  otherwise 
the  trustees  in  time  might  sacrifice  the  whole  fond.  The  life- 
tenants,  while  conceding  the  force  of  this  aignment,  reply  that 
the  court  most  asenme  any  investments,  which  it  would  sanc- 
tion, to  be  sbsolately  safe,  and  therefore  that  the  only  groand 
■of  difference  in  the  value  of  such  investments,  which  the  court 
oan  recognize,  lies  in  the  rate  of  interest  which  the  inyeetments 
pay  respectirely.  If  that  be  greater  than  the  market  rate,  the 
1>ond  will  stand  above  par ;  if  less,  below.  And  it  follows,  they 
«ay,  from  the  same  reasoning  which  wonld  entitle  a  remainder^ 
man  to  have  the  capital  protected  by  a  reservation  from  interest 
if  a  ehort  bond  is  purchased  above  par,  that  the  tenant  for  life 
must  have  his  full  interest  made  good  ont  of  the  increasing 
«apital  if  a  ehort  bond  is  purchased  below  par.  If  a  rale  be 
laid  down  which  will  work  both  ways,  the  tenants  for  life  seem 
«ontent  And  the  remaindermen,  of  course,  desire  a  deter- 
mination that  the  premiums  most  be  made  good  in  all  the  in- 
Teetments,  and  a  rule  broad  enough  to  insure  that  result  on  the 
facts  before  ns. 

We  incline  to  agree  with  the  argument  for  the  life-tenants, 
that  the  only  \egB\  reasoning  which  would  warrant  throwing  the 
"bDrden  of  premiums  npon  interest  mast  start  from  the  aasump- 
tion  that  the  premiam  is  paid  in  respect  of  interest,  and  that, 
upon  that  assnmption,  the  life-tenants  have  an  equally  strong 
claim  upon  the  increment  of  capital  in  the  case  of  short  bonds 
bought  below  par.  But  we  do  not  think  that  the  general  role 
suggested  can  be  laid  down  with  safety  for  either  class  of  cases. 
The  only  conclusive  reason  which  conid  be  offered  in  its  favor 
would  be,  that  it  was  shown  to  aid  in  doing  snbstantial  justice 
between  t^uuit  for  life  and  remainderman.  And  that,  we 
think,  is  not  made  out.  In  the  first  place,  the  proposed  rule 
reposes  npon  a  fiction.  It  is  not  true  that  premiams  are  paid 
for  interest  alone.  They  are  paid  for  the  safety  of  the  capital 
as  well.  Probably,  much  the  greater  part  of  them  is  made 
op  of  this  and  other  elements  which  ought  to  fall  on  the  re- 


3vGooglc 


432  AMEBICAK  PEOBATE  BEP0ET8. 

maiodennaD.  The  coart  cod  hardly  be  asked  to  doee  its  eye» 
npOQ  the  tratii,  in  order  to  hj  down  a  role  which  can  only 
be  JDHtified  on  the  ground  that  it  is  actually  beneficid. 
Moreover,  ae  the  decisions  of  this  ooort  show  that  tnistees 
have  been  exonerated  from  liability  for  investments  which 
tamed  oat  not  to  have  been  safe,  there  ia  not  even  a  tech- 
nical foundation  for  the  postulate. 

Bat  we  are  not  only  required  to  start  with  a  fiction.  As  the 
next  step,  we  must  lay  down  a  fixed  and  arbitrary  rale  for  what 
is  really  in  a  constant  state  of  flactaation.  For,  in  order  to  es- 
timate how  much  of  a  given  premium  ia  paid  for  the  difference 
between  the  interest  of  the  bond  and  that  which  the  life-tenant 
ought  to  receive,  we  have  to  establish  a  rate  for  the  latter  as 
oar  starting-point.  This  woold  natarally  be  the  market  rate, 
if  that  were  ascertainable. '  But  there  woold  be  no  justice  in 
stopping  at  the  rate  when  the  bond  waa  bought  merely.  If 
theoretical  accuracy  were  possible,  the  tenant  should  receive 
the  current  rate  of  interest  at  every  moment.  6nt  the  cur- 
rent rate  is  vontinnally  varying  from  day  to  day  and  from 
month  to  month,  apart  from  the  greater  variations  to  be 
foond  by  taking  a  series  of  years.  These  variations  alone 
would  make  actnal  calculations  impossible,  bat  they  are  a 
strong  objection  to  establishing  a  constant  rate  for  interest 
of  the  tenant  for  life.  Unless  the  court  should  take  upon 
itself  to  study  the  market  and  to  make  new  orders  {torn  time 
to  time,  it  might  well  come  to  paas  that  the  judicial  rate  should 
differ  more  widely  than  that  of  the  bond  from  the  rate  of  the 
market. 

Hie  variations  in  the  rate  of  interest  are  not  the  only  ones. 
The  capital  itself  also  varies  from  day  to  day  for  reasons  inde- 
pendent of  the  rate  of  interest.  There  is  no  difference  in  the 
rights  of  the  parties,  or  the  duties  of  trustees,  at  different  mo- 
ments. Tbeee  remain  Bubstantially  the  same,  for  every  day  that 
an  investment  is  kept,  as  they  are  when  it  is  made.  A  deter- 
mination not  to  sell,  if  a  sale  is  posaible,  stands  on  much  the 
same  footing  as  a  purchase.  The  same  reasons  that  are  offered 
for  laying  down  an  absolute  rale  that  compensation  shall  be 
made  to  the  capital  oat  of  income  for  a  premium  pud  for  bonds^ 
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eqnally  require  a  similar  further  allowaoee  if  the  bonds  ad- 
Taoce,  or  an  offset  on  the  other  side  of  the  account  if  they  fall 
for  other  reasons  than  the  approach  of  matnritj. 

We  think,  then,  that  it  would  he  inexpedient  and  onjust  to 
lay  down  such  a  sweeping  general  principle  as  is  contended 
for  on  behalf  of  the  remaindermen,  either  with  or  without  the 
complement  which  would  make  it  satisfactory  to  the  tenants 
for  life.  If  a  universal  rule  were  attainable  at  all,  it  would  be 
more  easily  reached  by  confining  trasteee  to  one  or  more  in- 
veetments  of  a  kind  that  would  never  be  paid  oS,  or  of  which 
the  day  of  payment  was  so  remote  as  not  practically  to  affect 
their  value  daring  the  continuance  of  the  tmst.  For  then  it 
would  matter  little  or  nothing  to  either  party  whether  the  pur- 
chase was  at  a  price  above  or  below  par.  But  the  precedents 
in  this  Commonwealth  are  against  such  a  course ;  and  the 
reasons  on  which  the  early  cases  are  founded  have  rather 
gained  than  lost  in  force. 

The  English  cases  go  the  whole  length  of  deciding  that, 
whenever  a  fund  is  held  upon  an  authorized  permanent  invest- 
ment, the  tenant  for  life  receives  the  entire  actoal  incom& 
Among  the  investments  anthorized  by  statnte  was  East  India 
stock.  This  yielded  a  higher  rate  of  interest  than  the  three  per 
cent,  government  stock,  and  was  therefore  desired  by  life-ten- 
ants ;  but  it  was  liable  to  be  paid  off,  and  it  sold  at  a  premium, 
and  was  therefore  objected  to  by  remaindermen.  When  a 
trust  fund  was  in  court,  the  conrt  would  not.  ordinarily  direct 
an  investment  in  this  stock  {Coakbum  v.  Peal,  8  De  Or.,  F.  & 
J.  170 ;  UnffUaa  v.  Tuf,  9  W.  R.  729 ;  In  re  Boyoea,  I.  R.  1 
Eq.  45 ;  Waite  v.  lAuUwood,  41  L.  J.  [N.  S.]  Ch.  636) ;  unless 
there  were  special  reasons  for  favoring  the  life  tenant.  {Equi- 
taUe  Reoersionary  Intere«t  Society  v.  JFidler,  1  J,  &  H.  379, 
affirmed  July  17, 1861 ;  Lewin  on  Trusts  [7th  ed.],  284 ;  Bishop 
T.  Bishop,  fl  VV.  E.  549;  Cohen  v.  Waley,  7  Jur.  [N.  S.]  937.) 
But  in  C«J(tJwi*n  v.  Peel,  Lord  Justice  Tomer  was  careful  to 
say  that  the  decision  was  not  intended  to  embarrass  trustees  in 
the  exercise  of  the  discretion  which  the  statute  gave  them 
wben  the  funds  were  not  in  court,  and  that  they  would  be  en- 
titled to  protection  when  they  acted  bona  fide  in  the  exercise 
Vol.  m.— 88 
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of  that  dJBcretioD.  Aod  this  Gtatement  was  affirmed  and  ap- 
plied in  Hume  v.  Richardaon,  4  De  G.,  F.  &  J.  29,  the  next 
year.  The  latter  case  then  went  on  to  decide  that,  where 
trustees,  in  the  exerciee  of  their  discretion,  retained  or  made 
investmeDtB  in  East  India  Btock,  the  tenant  for  life  was  en- 
titled to  the  whole  income  arising  from  each  investmenta. 
The  same  conclneion  was  reached  bj  Lord  Caiins  in  a  later 
ease,  in  which  Hume  v.  Richardson  was  not  referred  to,  with 
regard  not  only  to  East  India  stock,  but  other  securities  which 
the  testator  had  anthorized  as  permanent  investmente,  and 
which  otherwise  would  hare  been  nnanthorized.  {Brmim.  v. 
Gellatly,  L.  E.  2  Ch.  T61.  See,  farther,  Meyer  y.  Simotuen,  6 
De  G.  &  Sm.  723,  726.) 

There  is  another  branch  of  Brown  t.  OeUady  similar  in 
principle  to  Kinmonth  V.  Brigham,  6  Allen,  270,  which  haa 
no  bearing  on  tbia  case.  It  often  happens,  of  course,  that  tes- 
tators leave  property  of  a  kind  which  executors  would  not  be 
anthorized  to  invest  in,  snch  as  ships,  or  a  share  in  a  partner- 
Aip.  In  snch  caeea  the  law  allows  the  execator  a  proper  time 
for  the  purpose  of  disposing  of  snch  property.  Bat  the  fact 
that  time  is  allowed  in  order  to  prevent  a  sacritice,  does  not 
make  t!ie  investment  an  aathorized  one  ad  inteT'itn,  in  sach 
sense  as  to  entitle  the  tenant  for  life  to  the  actual  dividends. 
The  conversion  would  be  made  at  once  if  it  were  practicable, 
and  the  rigbta  of  the  parties  are  not  afEected  by  the  delays. 
The  fund  is  treated  as  if  converted,  and  the  tenant  for  life  is 
allowed  a  fixed  percentage  on  the  amount.  {Meyer  v.  Simon- 
ten,  vhi  supra;  lie  IZewellyn'B  Trust,  29  Beav.  171,  174; 
^.  Dimes  v.  ScoU,  4  Russ.  195,  209.)  The  same  thing  ia  true 
where  a  testator  allows  time  for  the  same  purpose.  In  Broujn 
T.  Gellatly  the  testator  had  left  ships,  etc,  and  had  authorized 
his  executors  to  sail  them  until  they  could  be-satisfactorily  sold, 
which  he  left  to  the  discretion  of  his  execators.  As  it  was  evi- 
dent that  this  was  only  done  with  the  intent  to  have  the  ships 
converted  cantionsly  and  in  proper  time,  it  was  held  that  the 
tenant  for  life  was  not  entitled  to  the  actual  profits  of  the  diips, 
but  to  four  per  cent,  on  a  valuation  as  at  the  death  of  the  testa- 
tor, and  no  more.    The  ships  were  not  made  an  authorized  pei^ 
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manent  iDvestment  by  reason  of  the  £act  that  a  long  time  was 
allowed  to  dispose  of  them. 

Onr  refusal  to  lay  down  a  general  rale  does  not  pat  the 
capital  in  danger  of  being  exhausted.  The  trustee,  who  has  the 
fond  always  in  his  hand  and  under  his  eyes,  must  take  rea- 
sonable care  to  hold  ^e  balance  even  between  opposing  in- 
terests. The  answer  to  the  extreme  coses  supposed  on  behalf 
of  the  remaindermen  is,  that,  if  they  were  conceivable  where 
the  trustee  was  acting  in  good  faith,  they  would  be  inconsist- 
ent with  that  reasonable  discretion  which  he  must  exercise  at 
his  peril.  This  responsibility  is  what  trustees  are  paid  for  as- 
suming, and  we  hare  no  reason  to  suppose  that  it  has  proved 
too  great  to  be  home.  We  think  that  the  course  most  ad- 
vantageous to  all  parties  concerned  is  for  as  to  confine  oar- 
selves  to  dealing  with  each  case  that  may  come  before  us  on 
its  particular  circumstances,  and  to  allow  trustees  all  the  free- 
dom that  is  consistent  with  caution  and  fairness. 

Coming,  then,  to  the  particulars  in  the  present  case,  we  think 
the  trustees  were  authorized  to  retain  the  testator's  bonds  men- 
tioned in  the  bill  until  tbey  were  paid  o£E.  By  the  residuary 
daase  they  are  "  to  hold  the  ewd  property  as  they  may  receive 
the  same,  or  at  their  discretion  to  sell  the  same."  The  power 
thus  given  to  hold  the  property  as  they  may  receive  it,  is  not 
an  extension  of  the  time  for  conversion,  bat  authority  to  con- 
tinue an  investment  as  such,  and  the  whole  net  income  of  in- 
vestments thus  authorized  must  go  to  the  tenants  for  life  by 
the  terms  of  the  will.  {Brmon  v.  OellaUy,  ubi  supra;  BtU- 
keUy  V.  Stephens,  10  L.  T.  [N.  S.]  225;  Oreen  v.  Britten,  1 
De  Q.,  J.  &  S.  649.) 

Witli  regard  to  the  bonds  of  the  Union  Pacific  Railroad 
Company  purchased  in  1878,  and  then  having  nearly  eighteen 
years  to  run,  the  fact  that  a  small  preminm  was  paid  is  not, 
of  itself  alone,  enough  to  prevent  the  tenants  for  life  from  re- 
ceiving the  net  interest,  and  the  circumstances,  so  far  as  dis- 
closed, show  no  special  reason  why  they  shonld  not  receive  it. 
The  investment  constitutes  a  very  small  proportion  of  a  large 
estate.  Nothing  shows  that  the  preminm  was  paid  for  interest 
above  the  market  rate.     We  have  no  reason  to  doubt  that,  tak- 
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ing  the  whole  administrntiou  of  the  trust  into  accoant,  the  bftl- 
auce  has  been  evenly  held  between  the  two  parties ;  and  the 
relation  between  the  remaindermen  and  the  life-tenants  is  such 
that  there  is  less  call  than  there  might  he  in  some  other  cases 
for  treating  the  life-tenants  with  great  strictness. 

Lastly,  as  to  sums  paid  in  respect  of  accrued  interest.  It  is 
true  that  there  are  strong  decisions  of  Vice-Chancellor  Kindere- 
ley  to  the  effect  that  no  allowance  is  to  be  made  for  them  ex- 
cept under  very  special  circumstances.  {Scfu^JUld  v.  Redfem, 
2  Dr.  &  Sm.  173,  182 ;  Freman  v.  WhiAread,  L.  R.  1  Eq.  266. 
See  also  Bottoch  v.  Bldkeney,  2  Bro.  C,  C.  653 ;  Lewin  on 
Trusts  [7th  ed.],  297.)  But  the  reason  offered,  that  it  would 
lead  to  burdensome  and  expensive  investigations,  does  not 
seem  to  us  to  apply  here.  By  the  Boston  usage,  the  sam  paid 
for  acomed  interest  is  always  expressly  stated,  and  we  see  no 
reason  why  it  should  not  be  repaid  from  interest  sabseqaentty 
received.  In  has  been  in  some  eases  in  England.  {Londea- 
lorouffh  v.  Somer-oiUe,  19  Beav.  295 ;  BuUceUy  v.  Stephetis,  8 
N.  R.  105, 107;  s.  o.  10  L.  T.  [N.  S.]  225,  229. 

Decree  accordingly. 


What  Is  principal  and  Income  upon  puvhase  of  itoeks  \j  troatM* 
for  life  tenants  and  remaindermen, — Homenwnj  v.  Hemenwaj  preMot* 
apluse  of  what  is  known  ai  "the  role  in  Hinot's  Case."  The  case  of 
Hinot  T.  Falne  (99  Hus.  101}  eBtabliahed  kb  ths  rule,  in  HaesachnBetts,  that 
stock  diridenda  are  to  he  regarded  m  principal,  and  cash  diridenda  at 
income.  Thia  principle  hna  been  naiformlj  Hdhered  to  in  that  State. 
Deland  v.  Willianw,  101  Haas.  STl ;  Lelaud  v.  Hajden,  102  Id.  643 ;  Rand 
T.  Habbell,  116  Id.  li«. 

The  PennaylTania  rule  is  that  whaterer  BUrploB  had  been  fully  earned 
at  the  testator's  death,  by  whatsoever  name  it  ma;  be  called,  is  principal, 
and  whatever  ie  earned  upon  that  principal  after  the  testator's  death  ia 
income,  call  it  what  yon  will    Earp's  A.ppeal,  2S  Penn.  BL  868, 

Biddle's  Appeal  sustains  and  approves  thia  doctrine.  This  question 
has  provoked  much  discussion.  See  Perry  on  Tmata,  c.*18,  and  three  in- 
terceting  and  extremel;  valuable  little  pamphlets,  by  a  tayman,  wherein 
the  matter  is  fn'Jy  and  leamedl;  discussed,  published  by  G.  P.  Putnam's 
Bon,  New  York,  ectitled  "  Comioon  8ense  virm  Judicial  LegislatioD," 
"  Stock- dividends :  the  Rule  in  Minot's  Case  Rcitated,  with  Variationa  bj 


3vGooglc 


HEMENWAT  ¥.  HEMENWAT.  487 

the  Supreme  Judicial  Court  of  Hasucbusetta,"  aod  "  A.  Third  Chapter  on 
the  Rule  iD  Hiuot's  Caw." 

The  rule  appears  not  to  be  well  settled  tn  England.  A.  gave  his  wife 
B  life  estate  in  one-seTenth  of  a  colliery.  For  several  yean  profits  were 
made,  but  retained  to  the  credit  of  a  profit  and  loss  account.  Afterwards 
prodts  were  divided,  but  at  the  death  of  the  tenant  for  life  a  large  sum 
remained  to  the  credit  of  the  profit  and  loes  account,  the  greater  part  of 
which  had  been  invested  in  the  works  of  the  colliery.  In  this  case  the 
court  held  that  the  share  of  the  testator  in  tbe  sum  standing  to  the  credit 
of  the  profit  and  loss  account  belonged  to  the  persons  entitled  in  remain- 
der, and  not  to  the  executor  of  the  tenant  for  life.  Btraker  v.  Wilson,  6 
L.  R.  Cb.  503. 

This  is  tbe  rule  in  Hinot's  Case.  Tbe  same  mle  is  found  in  other  En- 
glbh  cases.  Browne  r.  Collint,  13  L.  R  Eq.  086;  Farley  v.  Bydes,  4.9  L. 
J.  Chan.  eu. 

But  thei«  is  a  line  of  cases  that  hold  a  contrary  doctrine,  coinciding 
with  the  Pennsylvania  rule.  Where  bonuses  were  declared  upon  stock 
after  tbe  death  of  the  testator  the  court  held  the  bonuses  were  income  and 
not  caiHtal  of  the  estate,  and  as  such  belonged  to  the  tenant  for  life. 
Dale  T.  Hayea,  40  L.  J.  Chan.  2U;  U  L.  T.  (N.  8.)  12;  18  W.  R.  89». 
Bee  also,  B.  p.  Haclaren  r.  Btainton,  11  L.  R.  Eq.  SS3;  Lean  v.  Lean,  89  L. 
T.  (N.  B.)  805;  28  W.  R.  484;  Lambert  t.  Lambert,  39  L.  T.  (N.  8.)  878; 
Sa  W.  R.  SSB;  In  rt  Tinkler,  45  L  J.  Chan.  Dir.  185. 

"Proceeds"  means  "income."  Tbomson's  Appeal,  8B  Penn.  St,  86; 
Robert's  Appeal,  83  Id.  407.    ' 

Where  income  was  given  to  a  wife  for  lite  it  was  held  that  premiums 
recaived  by  her  on  certain  gold  coin  belonging  to  tbe  testator's  estate  wai 
part  of  the  eorptu  and  not  income.  Tan  Blarcom  v.  D^^t,  SI  N.  J.  Eq. 
788.     Contra,  Bt  Btntzer,  26  Hun,  481. 

Profits  upon  sale  of  stock  are  principal  and  not  income.  Whitney  t. 
Phoenix,  4  Redf.  180. 

Increase  of  live  stock  belongs  to  tbe  owner  of  the  puticnlu  estate. 
Hajor  T.  Hemdon,  78  Ey.  198. 

Where  there  is  a  bequest  of  income  with  remainder  over  of  the  princi- 
pal, the  tenant  for  life  is  entitled  to  tbe  income  to  be  calculated  Irom  tba 
death  of  the  testator.  King's  Estate,  11  Phila.  26;  Ayer  v.  Ayer,  138 
Mass.  575;  Van  Blarcom  t.  Daget,  ubi  tupra;  Oibbs  v.  Gibbs,  96  L.  T. 
.  (N.  B.)  605 ;  Wright  v.  Lambert,  0  L.  R.  Chan.  Div.  649 ;  Stewart  v.  Law- 
son,  33  W.  R.  82j.     Contra,  Quionesa  t.  Cottlngham,  7  Ir.  R.  Eq.  109. 

Commissions  for  collecting  and  paying  interest,  taxes,  etc.,  mast  be 
paid  out  of  the  income,  and  not  be  made  a  charge  upon  the  principal. 
DsnlyT.  Cnmmins,  81  N.  J.  Eq.  208;  Bewall's  EsUte,  11  Phila.  78;  Stnbbs 
T.  Stnbbs,  4  Redf.  170. 

Where  a  fixed  income  is  bequeathed  and  the  income  of  the  estate  fails, 
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or  ia  iDBtrfficient,  the  priiicip&l  miut  be  resorted  to.  Bonbtm  t.  Bonbupi, 
83  N.  J.  £q.  470 ;  Hajdel  v.  Hurck,  73  Uo.  203.  Cimtra,  Delane;  t. 
Yao  AulCD,  84  K  T.  16;  referEing  a.  c.  31  Hud,  874. 

Tbe  expeose  of  tbe  burial  of  the  teaaiit  for  life,  wbere  this  appeus  to 
be  the  intention  of  the  testator,  will  precede  the  clainiB  of  lemaiudermok 
or  their  creditors.     Miles  v.  Peabodj,  64  Qeorgia,  729, 

It  is  the  duty  of  the  executor  to  protect  the  iatereat  of  the  remainder- 
man  and  so  manage  the  estate  that  he  maj  certaiol;  come  into  the  eojoy- 
meot  of  the  fund.    State  t.  Robinson,  ST  Maryland,  4BS. 

The  remainderman  ma;  have  a  bond,  to  this  end,  from  the  executor, 
in  case  there  is  danger  of  waste.    Ames  v.  WilliamBon,  17  West.  Ta.  678. 

Cragg  T.  Biggs  (6  Bedf.  82)  is  a  recent  and  Talnable  case  upon  Una 
Bnbject,  man;  cases  being  cited. 


Pagb  vs.  Poust. 

[89  H.   C,   447] 

Word  "effects"  hay  isci-nDB  lass. 


PaocEsoma  to  SEBign  dower. 
The  opinion  Btates  the  facts. 

J.  W.  Mauney,  for  plaintiff. 

Kerr  CYaige,  for  defendants. 

SiRTH,  0.  J.  The  plaintiS*,  the  widow  of  John  A.  Page, 
who  died  intestate  and  without  iesne,  brings  this  suit  against 
they^eme  defendants,  his  sisters  and  heirs-at-law,  and  their  hns- 
bands  to  procure  an  assignment  of  dower  in  the  land  described 
in  her  petition,  whereof  she  alleges  the  intestate  was  seized  and 
possessed  of  an  estate  in  fee. 

The  defendants  resist  the  plaintiff's  claim,  and  saj  that  the 
intestate  derired  title  to  the  land  under  tlie  will  of  his  father, 
Dempsej  Page,  made  in  1879,  by  the  provisions  of  which  an 
estate  for  life  only  was  devised  to  the  said  intestate,  if  he  died 
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Tithont  issne,  with  remainder  to  the  defeadaabs,  Mary  and 
Lanra,'  ia  fee. 

The  soIatioD  of  the  controversy  in  respect  to  the  title  de- 
pends, therefore,  npon  the  construction  of  the  testator's  iriQ, 
BO  mnch  of  which  as  bears  opoD  the  issue  is  contained  in  the 
first  fonr  claoBee,  and  ib  as  follows : 

"  Item  1.  I  give  and  devise  to  my  beloved  son,  Joha  Allison 
the  plantation  on  which  I  now  live,  containing  abont  04  acres, 
lying  on  the  north  aide  of  Sherrill's  Foard  road,  adjoining  Mrs. 
Erider,  Mrs.  Kestler.  and  others ;  also  one-half  of  my  old  plan- 
tation, containing  about  7S  acres,  lying  on  south  side  of  Withe- 
row's  creek  and  joining  M.  A.  File,  Mrs.  Krider  and  others ; 
also,  my  two-horse  wagon  and  harness,  together  with  two  mules 
(his  choice),  one  bedstead  and  furniture  (his  choice),  one  bureau 
(his  choice),  and  provisions  enough  to  last  him  and  mules  until 
he  cac  make  and  gather  a  crop." 

"  Item  3.  I  give  and  devise  to  my  beloved  daughter  Mary 
Nay,  seventy-tive  acres  of  land,  to  be  taken  off  from  the  Sloop 
place,  on  which  they  now  live,  to  be  taken  off  from  said  place 
next  to  M.  A.  File's  fifty  acres,  being  that  run  ofii  by  W.  A. 
Honek  and  the  other  25  acres,  joining  James  F.  Cowan  and  M. 
A,  File ;  to  have  and  hold  during  their  life-time,  and  then  to 
go  as  hereinafter  provided." 

*'  Item  3.  I  give  and  devise  to  my  beloved  daughter  Laura 
E.  one-half  of  my  old  home  place,  of  which  mention  is  made  in 
item  first ;  and  also,  what  will  remain  of  the  Sloop  place,  after 
Mary's  share  is  taken  off ;  also,  she  is  to  have  one  year's  provis- 
ions laid  off  to  her  for  her  and  her  two  children." 

"  Item  4.  It  is  my  will  that  if  any  of  my  children  die  with- 
out legal  bodily  heirs,  or  children,  then,  and  in  that  case,  the 
eff'eeta  herein  willed  to  them  to  return  to  the  balance  of  my 
children  then  living,  or  their  children,  if  they  are  dead  and 
have  left  any  legal  bodily  heirs.  In  case  of  Mary  and  her  hus- 
band, should  she  die  first,  her  husband  is  to  have  the  use  of  her 
effects  during  bis  life-time  and  then  return  as  afore  stated." 

The  result  of  the  controversy  depends  npon  the  interpreta' 
Hon  put  upon  the  word  "  effects,"  used  by  the  testator  in  the 
contingent  dispositions  made  in  the  event  of  the  death  of  any 
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of  the  deviees  without  isene.  If  it  comprehends  the  landa  pre- 
vionely  given  as  well  m  the  perBooal  estate,  tho  title  of  the  in- 
testate ceased  at  bis  death,  and  the  right  to  dower  does  not 
attach ;  if  the  term  is  nsed  in  its  more  restricted  and  coaimon 
acceptation,  and  confined  to  the  personal  property  bequeathed, 
the  plaintiff  is  entitled  to  an  allotment  of  dower  in  the  landa 
devised  to  her  husband. 

"  The  fundamental  ride  in  the  coostmction  of  wills,"  as  ia 
said  by  Battle,  J.,  "  is  to  ascertain  the  intention  of  the  testator, 
and  for  that  purpose  all  the  parte  of  the  will  are  to  be  taken  in 
Tiew,  and  effect  is  to  be  given,  as  far  as  possible,  to  every 
clause."     {Oioen  v.  Owen,  Busb.  Eq.  124.) 

It  is  also  a  well  established  role  of  construction  that  a  testa- 
tor is  presumed  to  use  the  words  in  which  he  expresses  himself, 
according  to  their  strict  and  primary  acceptation,  unless  from 
the  contest  it  appears  that  he  uses  them  in  a  different  sense ; 
in  which  case,  the  sense  in  which  he  thus  appears  to  have  used 
them,  will  be  the  sense  in  which  they  are  to  be  construed. 
(Wig.  Wills  Prop.  1,  page  58.) 

That  the  term  ^eeta  is  capable  of  expansion,  so  as  to  em- 
brace real  and  personal  estate,  when  it  is  seen  that  snnh  is  the 
testator's  intention,  from  an  inspection  of  the  provisiona  of  the 
instrument,  is  established  by  past  adjudications. 

« I  take  effeets,"  says  Lord  Mansfield,  in  interpreting  a 
residuary  disposition  of  all  the  testator's  effects,  both  real  and 
personal,  "  to  he  synonymous  to  worldly  substance,  which 
means  whatever  can  be  turned  to  value ;  and  that,  therefore, 
real  and  personal  effects  mean  all  a  man'a  property."  {Hogan 
T.  Jackson^  Cowp.  304.) 

So,  Sir  William  Grant,  Master  of  the  Bolls,  deolsres,  in 
CampheU  v.  Preacott,  15  Tes.  507,  "  there  is  no  case  for  the 
restricted  sense  which  the  grandchildren  pat  npon  the  worda 
'ail  m,y  effects  whatsoever ;"^  adding,  "Lord  Mansfield  says, 
that  the  word  '  effects '  is  equivalent  to  property  or  worldly 
substance." 

To  the  same  general  purpose  arb  tbe  cases  of  Chilcot  v. 
White,  1  East,  394;  Andrews  v.  ZainMury,  11  East,  290; 
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I^anilin  v.  Trovt,  15  East,  394 ;  2  WilUamB  Extb.  854  j  Theo. 
Law  of  Wills,  159. 

In  a  receot  case  wliich  came  before  the  Vice  Chancellor 
Sir  Kichard  Malioa,  the  antboriticB  were  carefully  reviewed,  and 
it  wae  decided  that  by  the  Dse  of  the  words  "  I  give  all  the  rest, 
reeidne,  moneys,  chattels,  and  all  my  other  effecta^^  notwitb- 
Btanding  the  aesociation  of  the  latter  words  with  articles  of 
personal  property  before  enomerated,  "  the  testator  meant  to 
indnde  everything  be  had  in  the  world,  whether  real  property 
OT personal  property*^  {Smyth  v.  Smyth,  S  Law  Bep.  Cban. 
Div.  561.) 

There  are  cases  where  the  wiB  disposes  of  "  effects  "  with 
Tery  comprehensive  descriptive  terms  following,  such  as  "  of 
what  natore  soever"  {Hick  v.  Dring,  2  M.  &  S.  448);  or  where 
the  language  is,  "  all  my  effects  "  {Eov>  v.  Eaalee,  15  M.  &  W. 
450),  in  which  it  is  held  that  land  was  not  embraced ;  bnt  in  all, 
it  is  conceded  that  a  larger  scope  will  be  given  to  the  disposi- 
tion, where  it  can  be  collected  from  other  parts  of  the  will,  tbat 
SDch  was  the  testator's  intention. 

Thus,  in  the  former  of  the  two  cases  last  cited,  it  is  said : 
'*  If  the  court  can  see  tbat  tbe  testator  meant  by  it  to  pass  his 
real  estate,  tben  tbe  judgment  mnst  be  for  tbe  plaintiff." 

Tbe  inquiry  recurs  as  to  tbe  meaning  of  the  testator  in  the 
nse  of  tbe  word  fonnd  in  the  clause  limiting  the  property  given 
in  remainder,  and  we  are  at  no  loss  in  arriving  at  the  sense  in 
which  he  employs  it. 

1.  Land  only  is  devised  to  Mary,  and  in  the  concluding  part 
of  the  fourth  item  it  is  in  direct  terms  provided  that,  in  case  of 
■orvivorsbip,  her  husband  shall  have  tbe  use  of  her  electa  dnr- 
ing  bis  life-time.  "  Effects  "  are  here  applied  to  the  devised 
lAnd,  and  can  have  no  other  significance,  for  there  is  no  other 
property  to  which  they  can  attach. 

2.  Land  is  also  given  to  tbe  defendant  Lanra,  with  an  allow, 
ance  of  provisions  for  tbe  support  of  herself  and  children  for 
one  year.  It  cannot  be  supposed  that  articles  intended  to  be 
consumed  were  to  return  to  tbe  other  children  in  the  event  of 
the  death  of  Lanra  without  issue,  and  there  is  nothing  but  her 
land  upon  which  this  devise  over  can  operate,  so  that  it  most 
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have  beeu  in  the  mind  of  the  testator  when  he  deecribed  it  as 
part  of  the  "  effects  "  thns  limited. 

Whatever  may  be  the  significance  of  the  word  nnexplained 
hj  the  context,  it  is  plain  that  in  choosing  it  the  testator  meant 
to  ioclade  the  dcTised  lands  given  to  each  of  his  children,  and 
in  this  seoBe  we  mnst  give  it  operation. 

There  is  error  in  the  ruling  of  the  conrt,  and  there  most  be 
jadgment  that  the  defendants  go  witfaoat  day  and  recover  their 
costs. 

Error. 

Reversed. 


Biddlb'b  Appeal. 

[99  Peiui.   SL    S7B.] 


Bight  to  sdbbobibb  to  incbeabb  07  o&ftul  stock  is  cAjrru^ 
MOT  mooicB. 

Ai  betveen  a  tenant  Tor  llh  tpd  recntiDderman  of  stock  bald  in  trust,  money  !•■ 
'  Mived  by  Ihe  tras'^e  from  a  ula  of  the  rigbt  to  mbscribe  to  ao  iDCnMue  of 
capital  stock  is  principal. 

Appeal  from  the  Orphans'  Conrt  of  Philadelphia  conotj. 

Accounting  of  the  executor  of  Mary  Condj,  deceased. 

In  addition  to  the  facts  appearing  in  the  opinion  it  was 
shown  that  the  increase  in  the  capital  stock  did  not  affect  the 
market  valne  of  the  old  shares  bnt  redoced  their  intrinsic  value 
seventy-live  cents  a  share. 

The  court  below  adjudged  the  money  received  by  the 
trustee  to  be  additional  principal  in  his  hands. 

Edu<ard  HopJdnton,  for  appellant 

J.  B.  Townaend,  iat  appellees. 
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Mebodb,  J.  This  contection  is  between  the  tenant  for  life 
and  the  residuary  legatee,  under  the  will  of  Mary  Condy,  who 
died  on  the  2dth  of  Jane,  1860.  She  gave  and  bequeathed  all 
her  estate  to  the  appellant,  in  trust,  to  collect  and  receive  the 
income  thereof  for  her  own  ase  during  life,  and  at  her  death, 
the  teetatrix  gave  one-half  the  residne  to  the  appellee.  The 
property  bequeathed  was  stock  of  the  Insurance  Company 
of  North  America.  At  a  meeting  of  the  Btockholdars  of  the 
company,  held  on  the  15th  November  of  the  same  year,  it  was 
resolved  to  increase  the  capital  stock  from  $2,000,000  to 
(3,000,000  by  iesning  100,000  shares  at  |10  per  share,  in  the 
proportion  of  one  share  to  each  two  shares  held  by  the  stock- 
holders— they  to  pay  $10  per  share  for  each  share  of  the  new 
■took,  and  also  $10  per  share  for  the  privilege  of  sobeoribing, 
the  proceeds  of  which  privilege  to  be  added  to  the  surplus 
fond  of  the  company.  Instead  of  sabscribing  for  the  new 
stock,  the  ezecator  sold  the  privilege  of  subscribing  therefor. 
The  question  is,  whether  the  sum  thus  realized  should  be 
swarded  to  the  appellant  as  income,  or  whether  it  belongs  to 
the  principal  of  the  estate  i 

The  entire  value  of  the  stock,  with  all  its  incidents,  at  tho 
death  of  the  testatrix,  constituted  the  principal  of  the  estate. 
On  this  principal,  the  appellant  was  entitled  to  the  income. 
Whatever  value  beyond  par  the  stock  then  had,  by  reason  of 
the  large  surplus  fnud  of  the  company  or  otherwise,  attached 
to  the  stock  and  formed  a  part  of  the  principal.  The  appelhmt 
was  not  given  any  part  of  this  aggregated  value  of  the  stock. 
The  income  theiefrom  was  all  she  was  entitled  to  receive. 
Whatever  was  capital  must  remaita  capital.  The  executor  could 
not  take  therefrom  and  give  to  the  life-tenant,  to  the  injury  of 
the  residnary  legatee.  The  sorplae  of  the  company  was  large. 
This  greatly  increased  the  value  of  the  stock.  It  is  not  shown 
that  the  stock  was  of  greater  value  on  the  16th  November  than 
on  the  day  of  the  death  of  the  testatrix,  nor  that  the  surplus 
fond  had  been  increased  in  the  meantime. 

The  light  of  a  stockholder  to  subecribe  for  new  stock  was 
s  right  to  change  the  form  of  the  investment ;  but  that  which 
existed  as  principal  did  not,  by  the  exercise  or  sale  of  that 
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right,  become  iocome.  The  appellant  became  entitled  to  the 
income  od  that  principal  in  its  changed  fonn  ;  but  not  to  the 
principal  itself. 

The  diBtinctioQ  between  the  sorplas  fnnd,  existing  at  the 
time  of  the  death  of  the  testator,  and  a  fand  accnmnlated  after* 
wards,  is  distinctly  recognized  in  Ikrp's  Appeal,  4  Casey,  368. 
That  which  had  accnmnlated  before  the  death  of  the  testator, 
was  held  to  be  part  of  the  principal  of  the  fand,  and  that 
which  aocamnlated  after  his  death  to  be  income.  The  correct- 
ness of  the  principle  there  rnled,  is  ezpreaaly  affirmed  in  Wiii- 
Jxmf^a  Appeal^  14  P.  F.  Smith,  256,  althongh,  nnder  the  facts 
of  the  case,  the  profit  on  a  sale  of  the  newly  enbscribed  stock 
was  held  to  be  income.  Moss's  Appeal,  2  Norris,  264,  is  in 
entire  hamaony  with  the  conclnsion  at  which  we  have  arrived. 
There  the  tmst  fnnd  consisted  of  stock,  and  each  of  the  stock- 
holders was  given  the  privilege  of  subscribing  and  paying  for 
as  many  shares  of  the  new  stock  as  he  held  of  the  old.  The 
estate  of  the  testator  was  entitled  to  subscribe  for  one  hundred 
shares  of  the  new  stock.  The  executors,  not  having  fnnds  saf- 
ficient  to  pay  the  sum  required  for  so  much  stock,  sold  the 
option  to  subscribe  for  sixty  shares  thereof,  and  with  the  money 
realized  therefrom  subscribed  and  paid  for  the  remaining  forty 
shares.  The  life-tenant  claimed  these  shares,  thus  acquired,  to 
be  income ;  but  it  was  held  they  formed  a  portion  of  the  capi- 
tal of  the  reaidnaiy  estate.  It  was  there  said  by  our  brother 
F&zson,  there  is  no  donbt  about  the  law.  The  difficulty  is  in 
applying  the  law  to  the  facts  of  the  particular  case.  It  is  true, 
one  reason  given  for  the  ruling  was,  that  after  the  increase  of 
stock,  the  value  of  each  shait  decreased.  Such  most  be  the 
natural  effect  of  an  increase  produced  in  part  by  putting  an  ex- 
isting surplus  fund  into  certificates  of  new  stock.  The  addi- 
tional snm  paid  in  for  each  share  being  less  than  the  actual 
value  of  a  share  of  the  old  stock,  necessarily  lessens  the  valne 
of  the  latter.  In  the  present  case,  the  diminution  in  the  value 
of  the  stock  and  in  its  market  price  is  shown  to  be  small. 
That,  however,  we  think  is  not  the  only  evidence  of  what  con- 
stitntes  principal  or  capital.  In  so  far  as  the  fund,  which  was  a 
part  of  the  residuary  estate,  was  ttsed  to  acqoire  the  new  stock, 
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the  latter  took  the  place  of  the  former.  It  was  not  iDcome^ 
bat  capital  iu  a  cliaQged  form.  The  appellaat  ia  not  entitled 
to  the  corpus  of  the  new  etoek,  but  to  its  income. 

Decree  affirmed,  and  appeal  dismissed  at  the  cost  of  the  ap- 
peUant. 

Shabswood,  0.  J.,  and  Tbuneet,  J.,  dissented. 


EAHLB    vs.   EABIiB. 
(88  He*  Yoflt,  ICMI.1 


EXBODTOB    AND    TBUBTBE. — AOOEPTAHOE    OF    TRVWTB. — BbSFOHBI- 
BUJTT   FOE  ACTS   OF   00-TBIT8TEEB. 

When  ■  win  vesU  tnutB  in  the  exeoatora  as  Each,  ui  aooeptuioe  of  the  office  ts 

*n  Mtomption  of  the  tmats. 
An  eiecdtor  or  Cnutee  is  bound  to  aisrciie  due  cantion  in  regpect  to  the  sp- 

pnrral  of,  uid  acqoiesoeaee  In  the  act*  of  co-tnuteea,  and  if  he  deliver  over 

to  them  the  entire  managemeDt  of  the  eatata,  he  ia  reaponaible  for  loaaes  whioh 

dlUgtmee  on  hia  pait  woald  hare  prsTented. 

Appeal  from  a  judgment  of  the  General  Term  of  the  Su- 
perior Ooart  of  the  city  of  New  York,  affirming  a  judgment 
in  plaintiff's  favor  entered  on  a  report  of  a  referee. 

Action  to  compel  an  accounting  and  charge  ezecators  and 
tnutees  with  funds  lost  throngh  their  negligence. 

Satnud  Sand  and  John  M.  Martin,  for  appellant. 

Richard  Z.  Sweezey,  for  roapondenta. 

Rapallo,  J.  The  objection  taken  by  the  appellant  in  his 
answer,  and  urged  upon  the  trial  that  his  former  co-executor, 
Charles  Dodd,  was  a  necessary  party  to  this  action,  should  not, 
in  our  judgment,  be  sustained.  Almost  immediately  after  the 
final  Bcconnting  of  all  the  executors  before  the  surrogate  of  the 
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city  of  New  York  had  been  completed,  and  a  decree  had  been 
entered  thereon,  dated  April  25,  1861,  finally  settling  the 
accounts  of  the  execntore  and  ascertaining  the  amonnta  in  their 
hands,  and  directing  the  disposition  thereof,  Mr.  Dodd  removed 
from  the  State  ot  New  York  to  the  State  of  Connecticnt  Ap- 
plication was  thereapon  made  by  Morris  D.  Earle,  one  of  the 
legatees,  to  the  surrogate  of  the  city  of  New  York  for  the  revo- 
cation of  the  letters  testamentary  of  Mr.  Dodd  on  acconnt  of 
his  Don-residence ;  and  he  refusing  to  give  secnrity  as  a  non- 
resident executor,  and  appearing  before  the  surrogate  and  aa- 
senting  to  the  revocation  of  the  letters,  the  sorrogate  thereupon 
made  an  order  or  decree,  revoking  the  letters  and  his  authority 
to  act  as  execator.  This  order  was  dated  May  30,  1861,  and 
from  that  time  Mr.  Dodd  ceased  to  act  as  executor  or  trustee 
under  the  will  of  Morris  Earle. 

The  trusts  contained  in  the  will  were  vested  in  Mr.  Dodd 
in  his  capacity  of  executor,  and  were  attached  to  his  office. 
They  were  not  personal,  nor  did  they  involve  the  exercise  of 
discretion.  By  abandoning  his  office  of  executor,  and  ceasing 
to  act  as  trustee,  ho  renounced  them,  and  they  devolved  upon 
the  continuing  executor  and  execntrix,  as  they  would  hare  done 
on  an  administrator  with  the  will  annexed,  had  all  the  exec- 
utors been  removed  or  died.  The  conrf,  on  the  trial  of  this 
action,  found,  as  facts,  that  at  the  time  of  the  removal  of  Mr. 
Dodd  the  estate  had  sustained  no  loss,  and  that  it  had  not  at 
any  time  sustained  any  loss  by  reason  of  any  investment  made 
by  him.  His  accounts  had  been  finally  settled,  and  he  left  the 
funds  of  the  estate  nnder  the  control  of  the  continuing  execu- 
tor and  executrix.  Whatever  neglect  or  default  occurred,  was 
after  the  revocation  of  Mr.  Dodd's  letters,  and  was  chargeable 
to  them  and  not  to  him.  Under  these  circumstances,  he  was 
not  a  necessary  party  to  this  action. 

The  m^n  controversy  in  the  case  is  upon  the  question  of 
the  liability  of  the  appellant  to  account  for  the  fund  which 
was,  by  the  surrogate's  decree,  found  to  be  in  the  hands  of  the 
executors  in  April,  1861.  This  decree  was  based  upon  a  joint 
account  rendered  to  the  surrogate  by  William  P.  Earle  and 
Charles  B.  Dodd,  executors,  and  Mary  E.  Earle,  execntrix ;  and 
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upon  this  acconntiii}^  it  was  admitted  b;  them,  and  fonod  by 
the  Borrogate,  that  the  amount  with  which  they  were  charge- 
able, after  crediting  all  payments,  was  $206,807  36  of  princi- 
pal, and  $5,472  29  of  interest,  all  of  which  tliey  had  on  hand. 
By  their  acconnt  it  appeared  that  theee  sams  were  invested  in 
bonds  and  mortgagea,  State  and  city  bonds,  and  cash  in  bank. 
The  execntore  were  allowed  by  the  surrogate  costs  and  com- 
missiona  amounting  to  about  $2,739,  and  were  directed  to  aet 
apart  one-third  of  the  principal  of  the  estate  for  the  purpose 
of  paying  the  income  thereof  to  the  testator's  widow,  Ifary  E. 
Earle,  during  her  life,  pursuant  to  the  directions  of  the  wiU. 
This  third  amonnted  to  the  sum  of  $7J,741  03,  of  which  Mrs. 
Earle  was  to  receive  the  interest  dtiring  her  life,  and  at  her 
death  it  was  to  be  divided  among  the  seven  children  of  the 
testator. 

After  setting  apart  this  sum  and  paying  to  Morris  D.  EarU 
and  James  E.  Earle,  the  two  eldest  sons,  in  full,  their  shares  of 
the  principal,  there  remained  for  distribution  among  the  re- 
maining five  children,  four  of  whom  were  minors,  $106,772  95 
of  principal,  and  |2,5S2  15  of  interest,  with  the  accumulations 
aince  April  25,  1861,  and  each  child  was  also  entitled  to  one- 
seventh  of  the  fund  of  $74,741  03,  directed  to  be  set  apart  for 
the  widow,  to  be  paid  to  them  at  her  death. 

By  the  interlocutory  judgment  in  this  action,  William  P. 
Earle,  the  appellant,  and  Mary  E.  Earle,  the  widow  and  execa- 
.  trix,  were  required  to  account ;  William  P.  Earle  contends  that 
he  is  not  liable,  on  the  ground  that  he  never  had  posaession  of 
the  funds  or  securities  belonging  to  the  estate ;  that  up  to  the 
time  of  the  aceonnting  Mr.  Dodd  bad  poeseseion  of  all  the  as- 
BCts,  and  after  the  accounting  of  the  executors,  he,  William  P. 
Earle,  did  not  take  upon  himself  the  execution  of  the  trusts 
created  by  the  will,  and  that  after  the  retirement  of  Mr.  Dodd 
the  whole  management  of  the  estate  was  in  the  hands  of  Mrs. 
Earle  and  her  two  sons,  first  Morris  D.,  and  afterward  Jamea 
£.,  and  they  had  possession  of  the  securities,  and  that  the  ap- 
pellant's  position  was  merely  passive,  he  taking  no  active  part 
in  the  adminiatration  of  ihe  estate. 

On  these  points  we  concur  with  the  coQclaeions  of  Freed- 
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man,  J,,  before  whom  the  action  was  tried,  and  whose  opinion, 
delivered  at  the  special  term,  was  adopted  by  the  general 
term.  Mr.  Earle,  by  accepting  the  office  of  executor,  and  quali- 
fying as  sudi,  also  accepted  the  trusts  conferred  apon  the  execu- 
tors. He  rendered  his  account  es  executor,  wherein  he  charged 
himself  jointly  with  his  co-execator  and  execntrix  with  the 
funds  of  the  estate,  and  was  by  the  decree  of  the  surrogate 
charged  therewith,  and  directed  as  to  their  disposition.  He 
thns  became  bound  jointly  with  the  execntrix  to  execnte  the 
decree,  or  to  discharge  himself  in  some  legitimate  way  from  the 
dnties  of  the  trust.  Instead,  however,  of  taking  any  steps  to 
relieve  himself  from  this  obligation,  he  continued  to  act.  The 
decree  was  dated  April  25, 1861,  and  Mr.  Dodd's  letters  were 
revoked  May  30,  1861,  and  as  early  as  June  13,  1861,  the  ap- 
pellant signed,  as  executor,  a  check  drawn  against  the  account 
of  the  estate  of  Morris  Earle,  deceased,  in  the  City  Bank,  to  the 
order  of  Mr.  Dodd,  individually,  for  $9,500,  to  be  invested  in 
a  loan  by  the  estate,  on  bond  and  mortgage,  and  OQ.the  17th 
day  of  July,  1861,  the  appellant  joined  with  Mrs.  Earle  in  exe- 
cuting a  satisfaction-piece,  in  which  tliey  described  themselves  as 
sole  acting  executor  and  executrix  of  the  will  of  Morris  Earle, 
deceased,  and  for  a  long  series  of  years  thereafter  he  from  time 
to  time,  sometimes  alone  and  sometimes  in  conjunction  with 
Mrs.  Earle,  continued  to  execute  satisfaction-pieces  of  mort- 
gagee belonging  to  the  estate,  and  he  also  executed,  as  executor, 
assignments  of  mortgages  held  by  the  estate,  and  he  never  took 
any  steps  to  dischat^  himself  from  his  duties  as  executor  or 
trustee.  Under  these  circumstances  he  cannot  claim  exemp- 
tion from  responsibility  as  such. 

He  now  asserts  that  the .  funds  of  the  estate  went  into  the 
hands  of  his  co-execntrix,  Mary  E.  Earle,  and  that  an  execntor 
is  liable  only  for  his  own  acts  and  defaults,  and  not  for  those 
of  a  co-executor,  or  for  funds  collected  by  a  co-executor  or 
tmstee.  This  proposition  is  tme  as  a  general  rule,  though  it 
has  qualifications  which  it  is  not  necessary  to  discuss  here,  for 
it  is  not  the  fact  that  tbe  funds  or  assets  of  the  estate  went  into 
the  hands  of  Mrs,  Earle  or  were  administered  personally  by 
her.    They  consisted  of  cash  on  deposit  in  the  National  City 
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Bank  to  the  credit  of  the  estate,  against  which  account  either 
the  executor  or  the  execatrix  had  power  to  draw,  and  of  bonds 
and  mortgagee,  and  other  secoritieB,  wliich,  when  Mr.  Dodd 
withdrew  (as  appears  from  the  testimony  of  James  Earle,  who 
was  a  witness  called  by  tbe  appelhoit),  were  in  a  tin  box  in  the 
bank,  the  kej  being  kept  in  the  office  of  Earle  &  Co.  James 
testifies  that  Korris  D.  Earle  took  charge  of  the  secaritiea  for 
a  time  antil  he  became  aick  and  left,  and  then  his  brother, 
James  Earle,  took  charge  of  the  key  and  seoarities,  and  re- 
mored  the  box  to  the  safe  deposit  company,  where,  as  he  testi- 
fied, thej  were  ander  his  sole  control,  and  afterward  he  removed 
them  to  his  own  office.  By  the  silent  acqniescence  of  both  the 
appellant  and  Mrs.  Earle,  and  with  the  knowledge  of  the  ap- 
pellant, the  funds  were  permitted  to  be  administered,  first  by 
Morris  D.  Earle  and  then  by  James  Earle,  under  whose  admin- 
istration the  losses  appear  to  hare  occurred.  These  two  sons 
appear  to  hare  constituted  themselves  agents  of  the  execotor 
and  executrix  and  taken  upon  themselves  the  custody  and  man- 
agement of  the  funds  and  securities  of  the  estate,  with  the 
knowledge  and  implied  consent  of  the  appelant,  who  from 
time  to  time,  at  tbe  request  of  James  E.  Earle,  executed  satis- 
faction-pieces of  mortgages  held  by  the  estate,  and  sufiered  him 
to  collect  and  invest  the  proceeds  thereof.  The  appellant  had 
the  same  control  over  these  self-constituted  agents  as  Mrs.  Earle. 
It  was  equally  his  duty  to  supervise  their  action,  and  he  was 
equally  liable  for  their  neglect  or  default.  Funds  going  into 
their  bands  were  not  like  funds  collected  by  a  co-executor,  for  a 
coUectiou  by  sach  co-executor  cannot  ordinarily  be  prevented. 
He  has  the  legal  right  and  power  to  make  collectiuos.  Such 
is  not  tbe  case  where  a  third  party  is  snffered  to  manage  the 
estate.  The  executors  who  permit  such  management  adopt 
such  party  as  their  agent  and  are  responsible  for  his  conduct. 
But  in  the  present  case  Mr.  Earle  would  not  have  been  justified 
in  leaving  the  entire  management  in  the  hands  even  of  the  co- 
executrix,  without  supervision  or  inquiry,  she  being  a  female 
unacquainted  with  business,  in  feeble  health,  and  whose  time 
was  engaged  in  the  care  of  a  large  family  of  children,  and  he 
being  an  active  business  man,  familiar  with  tbe  values  of  prop- 
Voi-  in. —38 
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ert;  and  accustomed  to  making  inreetments.  He  owed  » 
datj  to  the  infants  whose  property  the  testator  had  intrusted 
to  his  charj^,  to  see  so  far  as  was  in  his  power  that  it  was  not 
sqaandered  or  wasted  by  improvident  and  ill^timate  invest- 
mente.  While  an  executor  is  not  liable  for  acts  of  a  co-ezecn- 
tor  which  he  has  not  the  means  of  preventing  or  gnarding 
against,  or  from  which  he  has  no  reason  to  apprehend  danger 
to  the  estate,  he  is  still  bonnd  to  some  degree  of  watchfulness 
and  care,  even  in  respect  to  the  acts  of  his  co-ezecotor  or  co- 
trustee. Id  this  case  none  whatever  appears  to  have  been  ez- 
ercised,  even  over  the  sons  who  were  permitted  to  assome  the 
office  of  executors. 

The  appellant,  as  is  foand  by  the  trial  judge,  did  not  take 
possession  of  any  part  of  the  fands  of  the  estate,  or  give  any 
direction  about  their  investment,  but  wholly  neglected  to  take 
any  care  or  custody  of  Buch  funds,  or  of  the  bonds  and  mort- 
gagee, and  now  professes  to  have  acted  upon  the  snppoaitioQ 
*  that  from  the  time  of  the  accounting  he  was  free  from  respon- 
sibility for  the  estate ;  but  uerertheleBS  he  from  time  to  time 
Bigned  satisfaction-pieces  and  assignments  of  mortgages  belong- 
ing to  the  estate,  and  the  executrix  did  in  like  manner,  and  the 
proceeds  were  allowed  to  be  collected  first  by  Morris  D.  Earle 
until  he  was  taken  sick,  and  then  by  James  Earle,  who  aseamed 
diarge  and  invested  and  reinvested  the  fnnds,  sometimes  in 
hoods  secured  by  second  mortgages,  sometimes  on  unimproved 
property,  and  sometimes  on  property  in  New  Jersey,  which  in- 
Teetinents  resulted  in  a  large  lose. 

We  think  that  the  finding  of  the  trial  judge  that  after  the 
removal  of  Charles  B,  Dodd,  the  three  funds  of  $74,741  09, 
$106,772  95,  and  $2,533  15,  were  within  the  control  of  the 
remaining  executor  and  executrix,  William  P.  Earle  and  Mary 
E.  Earle,  and  his  conclusion  that  they  are  jointly  accountable 
therefor  are  well  sustained  by  evidence  and  law. 

A  trustee  shonld  act  in  relation  to  a  trust  property  with 
reasonable  diligence,  and  in  case  of  a  joint  trust  he  must 
exercise  due  caution  and  vigilance  in  respect  to  the  approval 
of,  and  acquiescence  in,  the  acta  of  his  co-trnstees,  for  if  he 
should  deliver  over  the  whole  manageotent  to  others,  and 
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betray  eapine  indifFerenoe  or  gross  negligence  ia  regard  to 
the  ioterestfl  of  the  cetiuia  que  trugt,  he  will  be  held  respon- 
Bible.  (Story's  Eq.  Jar.  §  1275;  Clark  v.  Clark,  8  Paige, 
153,  160.) 

We  think  the  evidence  warranted  a  finding  that  the  estate, 
was  lost  through  negligence  on  the  part  of  the  execatriz  and 
the  appellant,  neither  of  them  having  paid  any  attention  to 
its  safety,  and  both  having  trusted  blindly  to  the  management 
of  James  Earle,  and  that  the  cause  of  the  loss  was  his  inrest- 
ments  in  second  mortgages  and  mortgages  on  raeant  lots, 
which  were  insufficient  securities.  And  the  evidence  also 
warranted  a  finding  that  the  appellant  was  aware  that  James 
Earle  was  investing  on  second  mortgages.  No  detailed  evi- 
dence was  given  of  the  losses,  but  the  loss  of  the  fund  seems 
to  have  been  assumed  on  the  triaL  Jamea  testified  that  the 
mortgages  which  he  received  when  Morris  D.  left  were  paid 
off,  the  satisfaction-pieces  being  signed  by  the  executor  and 
execatriz,  or  one  of  them ;  that  as  a  general  rnle  they  were* 
signed  by  both,  but  when  there  was  a  deviation  from  this  it 
was  a  mere  question  of  convenience  whether  he  asked  his 
mothw  or  the  appellant  to  sign  the  satiefaction-pieces.  He, 
James,  received  the  proceeds,  deposited  them  to  his  own  credit 
in  the  Union  Tmst  Company,  and  reinvested  them  according 
to  his  own  judgment,  sometimes  asking  the  appellant  as  to  the 
value  of  the  property  mortgaged,  but  not  going  into  particu- 
lars of  the  loans.  He  says  that  most  of  the  second  mortgages 
he  took  were  cat  off  by  the  foreclosure  of  prior  mortgages 
•  without  being  collected ;  two  of  them,  second  mortgages  for 
laige  amounts,  which  were  exceptionally  good,  he  says  were  as- 
signed to  the  appellant,  who  received  from  the  mortgagor  a 
shave  of  nine  or  tan  per  cent.  The  whole  amount  of  these 
mortgages  was  paid  to  the  estate  and  the  proceeds  were  rein- 
vested and  subsequently  lost.  Some  of  the  questions  put  to 
James  Earle,  on  his  cross-examination,  assumed  that  the  estate 
had  been  lost.  They  were  not  objected  to,  nor  was  the  fact 
controverted.  He  says  he  has  no  doubt  at  all  that  be  told  the 
appelluit  of  the  money  he  was  making  by  investments  on  seo- 
ond  mortgages,  and  he  has  no  recoUection  of  the  appellant  ad- 
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risiDg  against  H.  The  appellant  himself  made  investmentB  on 
Kcond  mortgagee  througli  James  Earle  as  his  broker.  The 
plaintifE  teetifiee  to  a  conversatioD  between  her  mother  and  the 
appellant,  in  1875  or  18T6,  in  which  he  admitted  that  he  knew 
that  JamoB  was  investing  on  second  mortgages,  and  said  that 
he  supposed  Mrs.  Earle  also  knew  it,  and  lire.  Earle  testified 
that  in  the  same  conversation  she  asked  the  appellant  about  the 
ftate  of  their  affairs,  and  he  told  her  that  their  money  was  gone 
throagh  ioTestments  in  second  mortgages,  and  said  that  he  had 
known  for  two  years  that  James  was  investing  money  in  •econd 
mortgages. 

This  evidence  can  and  ahonld  be  resorted  to  in  support  of 
the  judgment,  and  sustains  the  findings  and  conclusions  of  the 
trial  judge  and  the  interlocutory  judgment  rendered  by  him. 

In  pursuance  of  the  interlocutory  judgment  a  referee  was 
appointed  to  take  the  accounts  therein  directed,  and  several 
points  arising  on  that  reference  have  been  urged  ou  this  appeal. 
*  Among  others  (he  appellant  proved  that  a  laige  nnmber  of 
mortgages  had  been  satisfied  by  satisfaction-pieces  executed  by 
Mrs.  Earle  alone,  at  the  request  of  James,  and  delivered  to  him 
to  enable  him  to  receive  the  amounts  due  on  tbe  mortgagee, 
and  it  was  claimed  that  this  was  eqaivalent  to  a  receipt  of  the 
money  by  Mrs.  Earle,  and  committing  it  to  James  to  invest  for 
the  estate,  and  that  she  alone  should  be  charged  with  these 
moneys.  This  question  bad  already  been  passed  upon  by  the 
interlocutory  judgment,  and  that  had  adjudged  that  the  appel- 
lant and  Mrs.  Earle  were  jointly  accountable  for  the  whole 
funds  found  by  tbe  surrogate's  decree  to  be  in  the  hands  of  the- 
executor  and  executrix,  and  that  they  were  not  to  be  credited 
with  any  loss  caused  by  the  action  of  James  Earle  in  dealing 
with  said  funds,  or  credited  with  any  investments  of  the 
same,  except  where  such  inveetments  were  of  a  character  which 
the  referee  should  approve ;  and  that  they  were  not  to  be 
credited  with  any  loss  which  resulted  from  their  neglect  to 
keep  and  invest  said  fnude.  This  adjudication  was  founded  on 
the  facts  before  referred  to,  and  the  evidence  in  the  case  which 
established  that  the  appellant  was  cognizant  of  the  fact  that 
James  Earle  was  intrusted  with  the  management  and  invest- 
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ment  of  the  funds,  and  acquiesced  ia  sacb  management  by 
him,  and  that  both  he  and  Mrs.  Earle  executed  satisfaction- 
pieces  whenever  requested  by  him,  he  sometimes  executing 
them  alone,  thus  in  effect  constituting  him  their  common 
agent.  This  fact  liad  already  been  found  and  was  established 
in  the  case,  and  the  referee  was  charged  with  the  duty  only  of 
taking  the  accoant  on  the  basis  of  the  judgment.  It  was, 
therefore,  immaterial  to  the  matters  before  the  referee  whether 
the  satisfaction-pieces  were  executed  by  Mrs.  Earle  or  by  the 
appellant.  It  was  the  appellant's  duty  to  look  after  and  super- 
vise the  management  of  James  Earle.  and  hie  neglect  to  do  so 
rendered  him  responsihle.  This  responsibility  had  been  ad- 
judged, and  the  qaestion  could  not  be  retried  before  the  ref- 
eree appointed  to  take  the  account. 

It  is  farther  claimed  by  the  appellant  that  the  referee  erred 
in  eustaining  the  objections  of  the  plaintiff  and  other  legatees, 
to  the  accouQts  submitted  by  him.  These  accoants  were  not  in 
conformity  with  the  practice,  and  were  not  accompanied  by 
any  vouchers,  and  were  auverlfied.  Under  the  circumstances 
it  may  have  been  impracticable  for  the  appellant  to  render  an 
accoant  in  strict  conformity  with  the  practice,  but,  we  think, 
substantial  justice  was  done  in  this  respect.  It  appeared  that 
after  the  death  of  the  testator,  his  seven  children  resided  with 
their  mother,  and  the  family  expenses  were  paid  out  of  the 
common  fund.  The  account  submitted  by  the  appellant  was 
substantially  a  copy  of  the  books  kept  by  James  Earle,  and  in. 
this  account  were  various  charges  for  family  expenses,  ranning 
through  a  period  of  nearly  eighteen  years.  The  aggregats 
amount  of  the  items  in  the  account  which  appear  to  be  for 
family  expenses,  schooling,  medical  services  or  articles  of  dress, 
was  admitted  by  each  of  the  four  legatees  in  whose  favor  judg- 
ment has  been  rendered  in  this  action,  to  be  $95,000,  and  they 
consented  to  be  charged  each  with  one-seventh  of  this  amoant 
or  at  that  rate  during  the  period  they  were  maintained  at  the 
joint  expense,  with  interest,  making  annual  rests,  and  in  par> 
snance  of  such  consents  they  were  charged  by  the  referee  with 
the  following  sums,  including  interest,  viz. ;  The  plaintiff  was 
charged  with  $23,092,  the  defendant  Ellen  F.  Flagg,  with 


3vGooglc 


454  AMEEICAir  PHOBATE   EBP0BT8. 

$19,354'  50,  the  defendant  Charles  Eu-le,  with  $22,871,  and  the 
administrator  of  Mary  E.  Jardine,  deceased,  with  $17,689  95, 
for  their  proportions  of  the  eaid  family  expenses  and  interest 
thereoQ,  and  these  eome  were  deducted  from  the  amonnts  for 
which  the  appellant  was  made  accountable  by  the  interiocntory 
jadgment. 

In  view  of  the  fact  that  he  had  presented  no  account  mak- 
ing any  specific  chai^  against  either  of  these  fonr  l^atees  for 
their  maintenance,  and-  bad  given  no  proof  of  the  amount 
expended  therefor,  we  think  this  resnlt  is  quite  favorable  to 
him.  He  claims  that  he  offered  proof  in  support  of  his  account, 
which  was  excluded,  but  on  examining  the  case  it  appears  that 
his  offer  to  produce  testimony  was  general.  That  it  was  ob- 
jected that  this  offer  was  indefinite,  that  it  was  improper  until 
a  farther  account  should  be  produced,  and  that  he  should  not 
make  a  mere  offer,  but  should  call  a  witness  or  offer  some 
evidence.  These  objections  were  sustained  and  therenpon  the 
counsel  for  the  appeUant  asked  an  adjoummeut  to  eaable  him 
to  call  the  appellant  on  his  own  behalf  and  to  offer  any  other 
testimony.  The  adjournment  was  granted  and  on  the  adjourned 
day  the  counsel  for  the  appellant  stated  that  he  had  no  witness 
and  nothing  further  to  offer  under  the  rulings  of  the  referee, 
and  he  thereupon  rested  his  case,  and  the  counsel  for  the  four 
legatees  thereupon  presented  the  consents  before  referred  to, 
by  which  they  consented  to  be  charged  with  their  proportions 
of  the  family  expenses. 

Thus  far  we  find  no  error  in  the  judgment  and  proceedings, 
but  we  think  that  there  was  error  in  the  disposition  made  of 
the  $74,741  09,  of  which  Mrs.  Earle  was  entitled  to  the  income 
daring  her  life.  This  was  treated  as  a  fund  in  the  hands  of 
thrf  appellant,  and  he  was  directed  to  pay  one-seventh  part 
thereof  info  the  U.  S.  Tmst  Company,  for  each  of  the  fonr 
legatees  who  have  recovered,  the  principal  to  be  paid  to  them 
respectively  on  the  death  of  Mrs.  Earle,  and  the  interest  to  be 
paid  to  her  in  the  meantime. 

This,  we  think  was  erroneous.  The  fund  was  not,  and 
never  had  been,  in  the  hands  of  the  appellant,  but  was  assumed 
to  have  been  lost  by  negligence,  for  which  Mis.  Earle  was,  aA 
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least,  equally  chargea'ble  with  the  appellant.  She  should  not 
be  permitted  to  recover  of  her  co-tmstee  or  to  compel  him  to 
provide  a  fnnd  to  replace  that  which  had  been  lost  by  her  own 
faalt  as  mach  as  his.  She  was  equally  liable  with  him  for  the 
whole  recovery  and  most  contribute  toward  her  proportion  of 
it,  the  income  of  the  fund  which  should  have  been  set  apart 
for  her  benefit.  No  interest,  therefore,  shonld  be  paid  to  her 
or  charged  against  the  appellant  with  respect  to  this  fnnd. 
All  that  he  is  boond  to  do  is  to  answer  jointly  with  her  to  the 
legatees,  who  will  be  entitled  to  receive  it  when  she  dies,  for 
the  principal  of  the  fund,  and  it  is  not  payable  until  that  time. 
It  would  be  oppressive  to  compel  him  to  deposit  the  principal 
presently,  and  simply  receive  the  small  rate  of  interest  which 
would  be  allowed  by  a  trust  company  during  the  residue  of  the 
life  of  Mrs.  Earle.  If  he  can  give  adequate  security  to  each 
of  the  fonr  l^atees,  bj  mortgage  on  aniucnmbered  real  estate, 
for  the  payment  of  their  shares  of  the  principal,  without  inter- 
est, at  the  death  of  Mrs.  Earle,  we  think  that  would  be  the 
most  appropriate  way  of  adjusting  the  matter. 

The  judgment  should  be  aflSrmed,  except  as  to  the  direc- 
tion to  pay  into  the  TJ.  S.  Trnst  Company  the  four  snms  of 
$11,677  41  each,  and  that  should  be  modified  by  directing  that 
in  lien  of  snch  deposit  the  appellant  may  give  to  the  plaintifi'and 
to  the  defendants  Ellen  Flagg,  Charles  Earle  and  John  Jardine, 
administrator,  etc.,  of  Mary  E.  Jardine,  deceased,  his  bonds  for 
$11,677  41,  each,  payable  at  the  death  of  Mrs.  Mary  E.  Earle. 
without  interest,  secured  by  a  mortgage  on  unincumbered  real 
estate  in  the  State  of  New  York,  of  sufficient  value,  to  be 
approved  by  one  of  the  judges  of  the  Superior  Court  of  the 
«ity  of  New  York.  If  such  bond  is  given,  Mary  E.  Earie 
flhould  be  required  and  ordered  to  join  therein  as  one  of  the 
obligors.  So  mnch  of  the  jndgment  as  directs  that  the  interest 
on  said  sums  be  paid  to  Mrs.  Mary  E.  Earle  daring  her  life  is 
reversed,  and,  as  thus  modified,  the  jadgment  is  affirmed  with- 
out costs  to  either  party  in  this  court. 

All  concur.  ' 

Jadgment  accordingly. 
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HeBDEBSON  vs.  BUiCEBUBN. 

[104  lUinob,  23?.] 

Gift  fob  life  with  biqht  to  neB. — Reiuikd&k  otxb. 

A  derlM  by  t««Utor  of  all  hk  red  and  persona]  estate  to  his  wifc^  "to  have  and 
to  hold  or  to  diapoee  of  so  maoh  of  the  same  M  sbe  may  need  or  wlsb  to  DM 
dnrliiK  )i'T  lifetime,  and  sftar  her  death,  if  t^ere  is  luijthmg  left,'  the  same  to 
be  divided  amongst  certslo  persons,  creates  a  general  power  of  dispoaal  itot 
limited  to  the  life  estate,  to  be  ezerciMd  only  to  tbe  extant  of  her  need. 

Appeal  from  the  Circnit  Conrt  of  Clark  coDDty. 
Action  of  ejectment  in  which  defendant  recovered  judg- 
ment and  plaintiff  appeals. 

Golden  db  WiVein,  for  appellant. 

S.  S.  Whitehead,  for  appellee. 

Sbeldoit,  J.  Tbe  controTers;  in  this  case  is  npon  the 
constmction  of  the  second  and  third  danaes  of  the  will  of 
Jnlins  K.  Blackbom — what,  thereunder,  was  the  power  of 
diBposition  of  the  real  estate  devised,  which  was  given  to 
the  widow,  PoJly  Blackham ! 

It  appears  to  be  the  quite  well  settled  doctrine  that  where 
a  power  of  disposal  accompanies  a  beqnest  or  devise  of  a  life 
estate,  the  power  of  disposal  is  only  co-eztenaive  with  the 
estate,  which  the  devisee  takes  nnder  tbe  will,  and  means  sacii 
disposal  as  a  tenant  for  life  could  make,  nnless  there  are  other 
words  clearly  indicating  that  a  larger  power  was  intended. 
{Bradley  v.  WeatcoU,  13  V6S.445;  Smith  v.  Bdl,  6  Pet.  68; 
Boyd  V.  Strahan,  36  111.  355 ;  Siegwald  v.  SiegwaM,  37  Id. 
430 ;  Mulberry  v.  Mulherry,  SO  Id.  67 ;  Brant  v.  Virginia 
Coed  and  Iron  Co.  03  U.  S.  326  ;  Giles  v.  LitUe,  104  U.  S. 
291.)  This  doctrine  is  relied  upon  in  favor  of  the  appellant,  it 
being  insisted  tbat  it  was  a  life  estate  which  was  here  devised 
to  tbe  widow,  and  that  the  power  of  disposal  which  was  given 
to  her  was  such  disposal  ooly  as  a  tenant  for  life  conld  make. 
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There  was  not  here  a  devise  of  an  estate  for  life  in  express 
terms,  but  the  devise  was,  "  to  bave  and  to  hoM,  or  to  dispose 
of  so  much  of  the  same  as  she  may  need  or  wish  to  qpe  daring 
her  lifetime."  The  power  beinj;  given  to  dispose  of  so  maeh 
of  the  property  as  she  might  need  or  wish  to  nse  daring  her 
lifetime,  we  cannot  doabt  that  had  the  widow  needed  all  this 
property  for  her  sopport  daring  her  lifetime,  she  might  have 
disposed  of  the  whole  of  it  for  sncb  purpose,  the  power  to  do 
•0  being  given  in  express  terms.  The  form  of  the  power  of 
disposal  given  in  this  case  being  "  of  so  much  of  the  property 
as  the  widow  might  need  or  wish  to  nse  daring  her  lifetime,'^ 
ezclndee  the  idea  that  it  was  only  a  life  interest  which  she 
might  dispose  of,  and  plainly  intends  the  power  of  dis- 
position of  the  whole  interest  in  the  property  for  the  pnrpose 
named. 

The  words  in  the  third  daase  of  the  will,  "  and  after  her 
death,  if  there  is  anything  left,"  imply  a  power  of  disposition 
by  the  widow  of  the  whole  property  devised.  There  are  cases 
which  hold  where,  by  will,  there  is  given  a  life  estate  in  real 
and  personal  property,  and  there  is  a  devise  over  in  somewhat 
similar  phrase  as  the  above,  as  in  Siegwald  v.  Siegwald,  "  what 
may  be  left,"  in  Oreen  v.  Hewitt,  97  IIL  113,  and  Oilea  v. 
IJitte,  above,  "  or  whatever  remains,"  that  those  words  are  to 
be  EmJted  to  the  personal  estate,  and  do  not  apply  to  the  real 
estate ;  or,  as  in  Blanahard  v,  Blanohard,  1  Allen,  323,  that 
the  words  meant  the  property  left  after  the  life  estate  had 
terminated.  Bnt  the  words  here  need,  "  if  there  is  anything 
left,"  do  not  admit  of  each  constraction.  These  words  imply 
that  there  might  not  be  anything  whatever  left  of  either  real 
or  personal  property,  they  expressing  a  doabt  whether  there 
wonld  be  anything  left  after  the  death  of  the  widow,  showing 
that  it  was  then  in  the  contemplation  of  the  testator  that  the 
widow  might  dispose  of  the  entire  interest  in  the  real  property, 
leaving  nothing,  and  thns  that  he  intended  she  shonld  have 
snch  power  of  disposition. 

In  the  recent  case  of  Clark  et  al.  r  Middlesworth  (8np.  Ct. 
Ind.),  it  was  held,  where  the  language  of  a  devise  was  "  all  my 
property,  real  and  personal,  to  my  wife,  Mary  A.  Clark,  dur- 
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log  her  life,  and  at  her  death,  should  anythiog  remaip,  the 
same  to  be  divided  among  mj  heira  at  law,"  that  this  was  a 
devise  of  a  life  estate,  conpled  with  a  power  of  alienation : 
that  BQch  power  was  given  the  widow  by  the  clearest  implica- 
tion, by  the  words,  "  and  at  her  death,  shoald  anTthiog  remain." 
(And  see  Paine  v.  Barnes,  100  Mass.  470.) 

We  find  ia  the  will  under  consideration,  the  words  which 
we  have  adverted  to  clearly  indicating  that  a  larger  power  of 
disposal  was  iotended  to  be  given  by  the  will  than  that  of  a 
life  estate,  a  power  of  disposal  of  the  fee,  and  hence  that  the 
case  does  not  come  within  the  doctrine  relied  upon  limiting 
the  right  of  dieposition  to  the  life  estate,  where  there  ie  a 
power  of  disposal  accompanying  a  devise  of  a  life  estate. 

Bat  although  we  find  that  by  this  will  there  wae  given  to 
the  widow  the  power  of  disposition  in  fee  of  the  real  estate 
devised,  yet  it  was  not  an  absolute  power  of  disposal  which  was ' 
given, — it  was  ,a  power  only  "  to  dispose  of  so  much  of  the 
same  as  she  may  need  or  wish  to  use  during  her  lifetime." 
The  power  of  disposition  was  limited  to  the  need  and  personal 
use  of  the  widow.  For  such  parpose  she  might  dispose  of  the 
property,  bat  not  for  any  other  parpose.  Does  the  deed  in 
question,  of  the  widow  to  William  Blackbarn,  come  within  the 
limit  of  the  power  as  a  disposition  of  the  property  for  the 
widow's  own  need  and  persona)  nae,  or  for  another  and  differ 
ent  purpose,  and  so  not  anthorized  by  the  power  given  by  the 
willt  We  are  inclined  to  view  this  deed  in  die  latter  light 
By  the  deed  itself,  instead  of  disposing  of  the  property  to  meet 
any  need  or  personal  ase  of  the  widow  herself,  the  property  is 
expressly  retained  for  her  use  and  enjoyment  so  long  as  she 
lives,  and  it  is  not  until  her  death  that  the  deed  is  to  take 
effect.  The  purport  of  the  instrument  ia  to  dispose  of  the  use 
and  enjoyment  of  the  property  after  her  death — ^to  be  in  reality 
for  the  benefit  of  the  grantee,  rather  than  to  meet  the  require- 
ment of  any  need  or  use  of  the  grantor.  Upon  its  face  the 
deed  appears  to  ns  to  be  in  substantial  effect  in  the  natsre  of 
a  testamentary  disposition  in  favor  of  William  Blackburn,  the 
grantee.  Clearly,  the  widow  was  not  authorized  by  the  will  to 
make  a  devise  of  the  land. 
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The-minor  reqoirements  which  the  deed  oontainB  looking 
to  the  ictereet  of  tiie  grRntor,  an,  that  the  grantee  shall  attend 
to  the  propertj,  keep  it  in  repair,  and  attend  to  the  wants  gen- 
erally of  the  grantor,  we  do  not  regard  as  sufficient  to  stamp 
the  object  of  the  deed  as  for  the  need  and  personal  use  of  the 
grantor.  It  still  appears  to  na  to  hear  the  character  of  a  con- 
veyance made  in  the  iQtercst  and  for  the  beneSt  of  William  H, 
Blackhnm,  rather  than  a  disposition  of  the  property,  as  con- 
templated by  the  will,  for  the  need  and  personal  use  of  the 
widow,  and  not  to  be  a  fair  ezecntion  of  the  power  which  was 
conferred  by  the  wiU.  It  follows  that  the  iastractions  of  the 
court  below  to  the  jury,  that  the  will  rested  Mrs.  Blackburn 
with  fall  ownership  of  the  land  devised,  and  that  her  deed  to 
"VTilliam  Blackbara  conveyed  to  hioi  the  perfect  title  of  the 
land,  were  erroneous. 

The  court  ezclnded  proof  which  was  offered  on^the  trial, 
that  at  the  time  the  testator  made  his  will  his  wife  was  about 
^ghty-five  or  ninety  years  old ;  that  he  owned  and  resided  on 
a  farm  of  two  hundred  acres  of  land,  orer  one  hundred  acres 
in  coltiration,  worth  an  annual  rental  of  at  least  three  dollars 
per  acre;  that  he  owned  personal  property  of  the  valne  of 
$4,000  or  $5,000,  mostly  intereBt-bearing  notes ;  that  he  owned 
and  possessed  all  said  property  at  liis  death,  in  Jannary,  1869 ; 
that  his  widow  continued  to  reside  on  the  homestead  until  her 
death,  and  that  there  was  paid  to  her  in  Jane,  1871,  on  a  final 
settlement  of  her  Imsband's  estate,  nearly  t2,000,  in  money. 
We  think  this  testimony  might  properly  have  been  received 
as  bearing  upon  the  question  whether  the  disposition  of  the 
land  was  needed  for  the  sapport  of  the  widow,  or  was,  in  truth, 
made  for  her  personal  use. 

The  judgment  will  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Scholfold  took  no  part. 
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Bbtatb  of  Easd. 

[Bl  CaUfbmiB,  4S8.] 

OloOKAPHIO   will. — PaBTLT    WKITTBH,   PABTLT  PKDiTKD. 

A  paper  priotod  in  the  form  of  &  ■tatiaDer'i  bUak,  with  the  vacant  ipaoea  fiUad 
In  decHAad's  handwriting,  ib  not  an  oli^raphic  will  In  whole  or  in  pai^ 

PBOosEDiNoe  to  reroke  the  will  of  Oyme  A.  Pomeroy. 
PiUdmry  <&  THut  and  J".  B.  Crooktit,  for  appellaata. 
Gray  <&  Saven,  for  respondent. 

The  Oocbt.  A  paper,  of  which  the  following  is  a  eopj, 
was  admitted  to  prohate  ae  an  olographic  will,  viz.: 

"  Jn  t&e  name  of  God.     Amen. 

"  I,  Aagostns  C.  Sand,  of  the  (My  and  County  if  San 
^anoiioo,  State  of  Galifomia,  of  the  age  of  aevent j-biz  yean, 
and  being  of  sound  and  disposing  mtnd,  and  not  under  any 
restraint  or  the  influence  or  representation  of  any  person  wAai- 
eveTy  do  make, publish,  and  declare  this  my  last  will  and  teeta- 
meni  in  manner  following,  that  is  to  say : 

"First.  I  direct  that  my  body  be  deoenUy  buried,  withoui 
undue  ceremony  or  ostentation,  but  wiih  proper  regard  to  my 
station  and  condition  in  life  and  the  circumatanees  of  my 
estate. 

"  Seeondly.  I  direct  that  my  easeoutor,  hereinafter  namedy 
as  soon  as  he  has  sufficient  funds  in  his  hands,  pay  my  fu~ 
neral  expenses  and  the  expenses  of  my  last  sickness, 

"  Thirdlj".  I  will  and  bequeath  to  Mary  Ann  Babcock,  wife 
of  George  Babcock,  of  Oakland,  Coanty  of  Alameda,  State  of 
California,  all  the  right,  title,  and  interest  belonging  to  me  in 
a  piece  of  real  estate  situate  in  Brooklyn  Township,  Cooot;  of 
Alameda,  State  of  Califomia,  being  known  as  the  McCracken 
ranch,  consistiiig  of  about  sixty-five  (65)  acres,  together  with 
all  the  improvementB  and  additions  that  X  have  made  there- 
unto. 
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"  Also,  all  my  right,  title,  and  intereat  in  a  house  and  lot  id 
the  Cit^  and  County  of  San  Francifico  and  State  of  California, 
known  as  No.  9  Second  avenae,  with  all  the  improvementa 
and  appnrtenancea  tbereonto  belonf^ng. 

"Xaaily.  1  her^  appoint  Geor^  Babcock,  of  Oakland, 
Oonntj  of  Alameda  and  State  of  California,  the  exeeuior  of  thit 
my  loit  will  and  ieatamant,  Ker^y  revoking  aU  former  wills  ^ 
me  made. 

"  In  wifyiesa  whereqf,  I  have  hereunto  set  my  hand  and  leal 
ihit  twentieth  day  qf  October,  m  ths  year  of  out  Lord  one 
ihoueand  eight  hundred  and  serentf-seTen. 

"  Auonsms  C.  IIand. 

"  7^  foreffoinff  instrument,  consisting  of paga  beaidea 

this,  was,  ai  the  date  thereof,  by  the  said signed  and 

sealed  and  published  as  and  declared  to  be last  will  and 

testament,   in  preaenae  qf   -us,   who,   at reqvsst,   and  in 

presence  and  in  presence  of  each  other,  have  subscribed 

our  names  as  witneaaes  thereto. 

"  Sesiding  at r 

"  Residing  at " 

The  portions  of  the  paper  in  italic  were  printed  in  the 
form  of  a  stationer's  blank,  and  the  portions  in  roman  letters 
were  in  the  handwriting  of  the  deceased,  filling  the  vacant 
spaces  therein.  In  due  time  an  heir  of  the  deceased  moved 
for  revocation  of  the  probate,  on  the  ground  that  the  paper 
was  not  an  olographic  will,  it  not  being  entirely  in  the  hand- 
vriting  of  the  deceased,  and  the  court  granted  the  motion. 
The  section  of  the  Civil  Code  referring  to  this  subject,  sec- 
tion 1277,  is  as  follows : 

"  An  olographic  will  is  one  that  is  entirely  written,  dated, 
and  signed  by  the  hand  of  the  testator  himself.  It  is  subject 
to  no  other  form,  and  may  be  made  in  or  ont  of  this  State,  and 
need  not  be  witnessed." 

The  paper  before  as  was  not  entirely  written  by  the  hwid 
of  the  deceased.    Portions  of  it  were  printed.    The  legisla- 
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tare  has  seen  fit  to  prescribe  formB  requisite  to  an  olographic 
will,  knd  these  forme  are  made  neceesary  to  be  observed.  It 
vas  strenaooslj  oi^ed  before  ns  that  the  portions  of  the  paper 
which  were  written  by  the  deceased  should  be  admitted  to 
probate,  omitting  the  printed  portions.  We  ue  not  at  liberfy 
to  so  hold.  We  shoald,  thereby,  in  effect,  change  the  statnte, 
and  make  it  read  that  snch  portions  of  an  instrament  as.  are  in 
the  handwriting  of  the  deceased  constitute  an  olographic  wiU. 
The  instrument,  in  its  entirety,  is  before  us.  It  was  not 
entirely  written  by  the  hand  of  the  deceased. 
Order  affirmed. 


HALSTBAD  vs.  HAIiL. 

[SO  HujUud,  209.] 

"  OhILDBEH  Aim  QBANnOHtLDBKK  "   AS  WOBDS  OF  LnDTATION. 

In  •  dsTlsa  to  k  penon  "  for  her  own  ma  daring  her  liAi, '  and  at  her  dwth  to 
■noUier,  "  to  detoead  to  hii  fenule  cliUdr«a  Md  gmwdGbildrea  and  to  Ou&t  bdn 
foTsrei,  *  the  words  children  and  grandcMldren  arurudaoflimitition,  and  Teat  a 
remainder  In  fee  In  the  childrea  and  moh  grandchildren  only,  a*  Imts  do  parttita 
liTing,  with  a  life  eatata  eyjattng  io  each  of  the  flrtt  takera. 

Afpbal  from  the  Oircnit  Ck>urt  for  Anne  Arundel 
Oonnty. 

Action  of  ejectment 

JoAn  Ireland,  and  William  H.  Tuo&y  for  appellant. 

Frank  S.  Stooketi,  for  appellee. 

IbroHiB,  J.  The  determination  of  this  appeal  depends 
upon  the  constmction  to  be  given  the  following  clause  in  the 
will  of  Mrs.  Ann  Lamdeo,  under  which  the  appellant  claims 
to  be  entitled  to  an  undivided  one-fourth  in  the  premisee  sued 
for: 
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"  I  will  and  bequeath  unto  my  aant,  Misa  Harriet  Gtold- 
smith,  all  the  rest  and  reeidae  of  my  estate,  real  and  personal^ 
for  her  own  nse  during  her  life;  at  her  death,  I  will  and 
bequeath  it  to  my  cooBin,  Captain  William  Henry  Gardner,  to 
descend  to  his  female  children  and  grandchildreD,  and  to  their 
heiTB  forever." 

The  will  was  made  in  1848,  and  the  testatrix  died  in  1872. 
Both  Miss  Harriet  Gk>ldBmith  and  Captain  WilliBm  Henry 
Gardner  died  before  the  testatrix  ;  the  latter  in  1871,  and  in- 
testate, leaving  two  danghters,  Mrs.  Fannie  A.  Halstead  and 
Mrs.  McKnight,  and  two  grand-danghters,  to  wit,  Fannie  F. 
Gardner,  a  danghter  of  Farragnt  Gardner,  son  of  said  Captain 
Gardner,  who  died  in  1859,  and  the  present  plaintiff,  bom  in 
the  lifetime  of  Captain  Gardner,  who  is  the  danghter  of  the 
said  Mrs.  Fannie  A.  Halstead,  who  is  still  alive. 

Upon  these  facts,  the  appellant  submitted  a  prayer,  the 
substance  of  which  is,  that  she  took  nnder  the  will  an  nn- 
divided  one-fonrth  in  the  premises  with  her  mother,  Mrs. 
McKnight  and  Mies  Gardner,  they  taking  the  other  three- 
fonrths,  respectively.    This  prayer  was  rejected. 

The  appellee  offered  three  prayers :  the  first  submitting 
that  under  the  said  devise  Captain  Gardner  took  a  vested 
estate  in  fee  in  the  remainder  in  the  real  estate,  the  subject  of 
the  suit,  which  on  the  death  of  the  testatrix  descended  to  hia 
heirs  at  law,  of  Whom  the  plaintiff  is  not  one,  and,  therefore, 
not  entitled  to  recover;  the  second,  that  Captain  Gardner  took 
an  estate  tail  female  general  in  the  real  estate  mentioned,  which 
on  the  death  of  the  testatrix,  under  the  statute  law  of  this 
State,  descended  to  his  heirs  at  law,  of  which  the  plaintiff  is  not 
one,  and,  therefore,  is  not  entitled  to  recover.  Both  these 
prayers  were  rejected. 

His  third  prayer  contains  the  proposition  that  the  plaintiff 
took  no  interest  in  or  claim  to  the  real  estate  in  suit,  nnder 
said  devise,  becanee  her  mother,  the  said  Mrs.  Halstead,  one  of 
the  daughters  of  said  Captain  Gardner,  was  living  at  the  time 
of  the  death  of  the  said  testatrix,  and  is  still  ahve.  This  prayer 
was  granted. 
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The  case  baviog  been  enbrnitted  to  and  tried  by  the  conrt, 
the  finding  and  jndgment  were  for  the  defendant. 

After  fuH  consideration  of  the  chiDse  in  the  will  of  Hrs. 
l^mden,  before  us  for  conetractioD,  we  liavd  reached  the  con- 
cInsioD  that  the  devise  Is  to  Uias  Goldsmith  for  life,  remainder 
to  Captain  Gardner  for  life,  with  remainder  in  fee  to  hia  female 
children  and  grandchildren. 

That  Captain  Gardner  did  not  take  the  fee,  or  an  estate 
tail,  as  contended  for  bj  the  appellee,  seems  clear  from  the 
explicit  declaration  of  the  testatrix,  that  the  property  first 
given  to  Miss  Goldsmith  for  life,  and  at  her  death  to  Captun 
Gardner,  is  "  to  deaeend  to  his  female  children  and  grand- 
children, and  to  their  heirs  forever."  She  naee  the  terms 
children  and  grandchildren,  and  not  the  term  heirs,  words 
which  are,  in  their  nsaal  sense,  words  of  purchase  and  not  of 
limitation,  and  are  to  be  ^ways  so  regarded  unless  the  testator 
has  unmistakably  used  them  otherwise,  which  is  not  the  case 
here.  {Siump  et  al.  v.  Jordan  et  al.  54  Md,  631;  In  re 
Sanders  and  others,  4  Paige's  C.  293 ;  2  Wash,  on  Keal  Prop. 
(4th  ed.)  608.) 

That  these  words  were  not  employed  as  words  of  limitation 
is  farther  apparent  becanse  the  words  to  carry  the  fee — "  their 
heirs  forever  " — are  explicitly  grafted  on  the  estate  to  descend 
to  the  children  and  grandchildren,  and  do  not  relate  or  apply 
to  the  interest  devised  to  Captain  Gardner, '.In  Shreve  et  al. 
v.  Shreve  et  al.  43  Md.  399,  even  the  words  *'  heirs  and 
assigns  forever  "  were  held  not  to  operate  as  words  of  limita- 
tion, becanse  corrected  or  explained  by  words  which  followed, 
that  were  irreconcilable  with  the  notion  of  descent.  In  this 
case  no  apt  words,  nor,  indeed,  any  whatever  are  employed  to 
indicate  an  absolnte  estate  in  Captain  Gardner,  bat  are  ex- 
pressly reserved  to  describe  that  devised  to  the  children  and 
grandchildren.  (See  Lord  Brougham  in  Fethuaton  v.  Fethua^ 
ton,  3  Clark  &  Finnelly,  75.)  The  use  of  so  technical  a  word 
as  "  heir,"  in  a  will  may  l>e  shown  to  have  been  ased  in  another 
than  its  l^;al  sense.  (l>oe  d.  Winter  v,  Perratt,  1  Scott's  N.  R 
36,  45,  61.) 

That  no  absolute  estate  or  interest  was  taken  by  Captain 
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C^ardner,  in  conUjmplatioD  of  the  atatate  of  1S35,  chap.  119 
{Art.  49,  eee.  8,  Rev.  Code),  is  evident,  because  it  dees  "  ap- 
pear "  from  the  context  of  tlie  will,  that  "  a  lees  eetate  or  in- 
terest "  waa  devised  to  )iiin ;  in  the  absence  of  which  condition 
only  the  statute  haa  application. 

The  nse  of  the  word  "  descend,"  taken  in  connection  with 
the  rest  of  the  language  of  the  devise,  -from  all  of  which  the 
intent  of  the  testatrix  is  to  be  gathered,  cannot  be  nnderstood 
as  meant  to  vest  the  fee,  or  create  an  estate  tail  in  Captain 
Ghirdner,  because  inconsistent  with  the  general  intent  to  vest 
it,  snbject  to  the  life  Interests  mentioned,  in  hia  children 
and  grand  shildren,  to  do  which  apt  and  legal  terms  are  em- 
ployed. 

The  use  of  the  word  "  descend  "  has,  however,  a  material 
bearing  in  determining  whether  the  term  "grandchildi-en  " 
was  intended  to  embrace  the  chiidren  of  the  living  children  of 
Captain  Gardner,  as  well  as  of  the  dead.  If  the  child  of  a  Uv- 
ing  daughter  was  intended  to  take,  then  the  plaintiff  is  in- 
cluded in  the  term  "  grandchildren,"  and  is  entitled  to  main- 
tain her  action.    Bat  if  not,  she  waa  properly  nonsuited. 

The  use  of  the  word  "  descend "  in  a  will,  it  is  said  in 
Dennett  v.  Dennett,  40  K.  H.  498,  does  not  operate  to  work  a 
descent  in  the  legal,  strict  sense  of  the  term,  as  inheritance  is 
through  operatiou  of  law;  its  employment,  therefore,  unless 
some  other  meaning  is  apparent,  is  to  be  taken  ae  indicating 
the  desire  of  the  testator  that  his  property  shall  follow  the 
same  channel  into  which  the  law  would  direct  it.  Giving  it 
this  effect  in  the  present  case,  which  seems  to  be  a  reasonable 
constmction,  in  endeavoring,  as  we  should  do,  to  make  all  tlie 
language  of  the  testatrix  operative,  the  devise  can  only  mean 
that  the  grandchildren  only  whose  parents  are  dead,  shall  take 
with  the  living  children.  For  only  in  case  of  the  death  of  its 
parent  can  the  grandchild  become  the  heir  at  law  of  its  grand- 
father, and  take  from  him  by  descent.  Property  cannot 
"  descend  "  from  a  grandparent  to  a  grandchild  whose  parents 
are  living. 

And  attributing  this  as  the  sense  of  the  word  in  which  the 
testatrix  used  it,  this  meaning  comports  with  what  would  seem 
Vol.  in.— 80 
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tohaTebeen  the  natoral  and  probable  intentioD  of  Mrs.  Lam- 
den  ;  for  even  had  she  not  adopted  the  word  "  descend,"  or  it 
ehonld  be  regarded  as  ased  in  a  popular  aenee  of  no  higher  im- 
port than  to"  pass  "or  to  "go,"  we  shonld  etill  conaider  it  a 
reasonable  conatmction  of  her  will,  that  in  speaking  of  grand- 
children ehe  had  in  contemplation  only  those  whose  parents 
wore  dead.  She  evidently  intended  that  npon  the  death  of 
Captain  Gardner,  hia  heirs  ahonld  become  the  absolute  owners 
of  her  estate,  eubject  only  to  the  restriction  that  they  should 
be  of  the  female  sex ;  and  it  wonld  be  in  conflict  with  this 
general  mode  of  disposition  to  enppose  she  .intended  when 
apecifying  the  daughters  ae  those  who  were  to  share  in  the 
general  division  of  her  estate,  that  she  intended  the  daughters 
of  these  daughters  to  share  also  independently  of  their  mothers. 
No  discrimination  having  been  indicated  as  between  the 
danghters,  and  they  apparently  being  regarded  with  the  same 
favor  as  objects  of  her  bonnty,  it  would  not  be  in  harmony 
with  this  attitude  of  the  testatrix  towards  them  and  her  prop- 
erty, to  adopt  a  construction  which  would  result  in  giving  to 
one  branch  of  Captain  Gardner's  famOy  twice  as  much  as  either 
of  the  others  would  receive.  No  such  unequal  division  of  her 
property  seems  to  have  been  contemplated.  She  evidently 
meant  ^boae  grandchildren  of  Captain  Gardner  whose  parents 
ahonld  be  dead. 

Upon  what  seems  to  us  to  be  the  true  and  reasonable  inter- 
pretation of  the  will,  the  mother  of  the  plaintiff  (who  was 
entitled  to  and  has  received  her  share  under  the  will,  as  one  of 
the  two  female  children  of  Captain  Gardner),  being  alive  at  the 
time  of  the  decease  of  the  testatrix,  and  being  in  fact  still 
alive,  the  plaintiff  took  no  interest  or  estate  whatever  under 
the  said  devise  of  the  said  Mrs.  Lamden. 

As  we  concur  in  the  rulings  of  the  Circuit  Court,  it  follows 
that  in  oar  opinion  the  judgment  below  was  properly  rendered 
for  the  defendant. 

Judgment  affirmed. 
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Baibd  vs.  Boucher. 

[60  Uladsaippi,  S26.] 

"KkSt"   read   as    "EEAL." — ExECtlTIOS   OP  POWEB. 

The  word  "real" m«y  be  Mbslitated  for  "rent*  where  the  Utter  ia  pUinly » 
clerical  error  u  in  a  beqaest  of  "all  my  rent  and  personal  propertf." 

Where  a  life-tenant  with  power  to  convey  in  fee  executes  nich  a  eoDTeyanca 
which  ooDlains  no  eiplioatlon  of  the  authority  under  which  It  li  made.  It  will 
ba  pTeEomed  to  be  an  eserciM  of  the  power. 

Pbtition  to  sell  or  divide  real  estate. 

The  queetions  presented  arise  upon  the  will  of  M.  W.  Fnl- 
ford,  deceased,  the  material  portioDB  of  which  read  : 

"  As  to  m^  personal  property  I  wish  it  to  be  disposed  of  in 
the  following  manner,  to  wit ; 

"  I  now  will  and  bequeath  to  my  loving  wife,  Nancy  V. 
Fnlford,  daring  her  natural  life,  all  my  rent  and  personal 
property  which  I  now  enjoy .'* 

The  opinion  contains  the  completion  of  this  clanse. 

Meltiioah  <&  WiUiama,  for  appellant. 
A.  T.  Harper,  for  appellees. 

CooPBR,  J.-  The  word  "  rent "  in  the  will  of  M.  W.  Fol- 
ford  was  evidently  writteti  by  a  clerical  error  for  "  real."  Tlie 
testator  was  dispoeing  of  his  real  and  personal  property,  and 
the  whole  instrument  demonstrates  the  fact  that  one  woni  was 
by  mistake  written  for  the  other.     Noeoitur  a  sociia. 

By  the  will,  which  was  admitted  to  probate  in  the  year 
1860,  the  testator  ^ve  to  his  wife,  Nancy  T.  Fulford,  a  life 
estate  in  his  real  and  personal  property,  "  to  nse  said  property 
for  the  support  of  her  and  the  heirs  of  oar  body,  namely,  Siby 
F.  Fnlford,  Lucy  E.  Fulford,  Mary  R.  Fulford,  Sallie  G.  Ful- 
ford, the  now  living  heirs  of  our  body,  and  at  the  death  of  said 
Nancy  V.  all  the  then  property,  both  real  and  personal,  to  be 
equally  divided  between  the  above  named  heirs,  or  as  many  of 
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them  as  are  still  living  at  the  death  of  said  Nancj  Y.  Fslford. 
And  ahoald  Nancy  think  beat,  at  anj  time,  to  retnove  from 
where  we  now  live,  she  is  fall;  anthorized  to  sell  the  land 
which  I  now  reside  upon."  In  April,  1874,  the  appelleee, 
Maiy  A.  and  Lucy  R.  Boucher,  nee  Mary  A.  and  Lncy  K,  Fa!- 
ford,  bought  from  their  sister  Siby  S.,  then  Mrs.  Mixon,  her 
mterest  in  said  land,  and  in  May  Mrs.  Fnlford,  in  confiideretioD 
of  the  snm  of  sixteen  hundred  dollars,  conveyed  the  land  by 
deed,  conveying  a  fee  simple  title,  to  safd  Mary  A.  and  Lncy 
E.  There  is  no  reference  in  the  deed  to  the  power  of  sale 
■  conferred  by  the  will,  nor  any  recital  of  the  fact  that  Mrs.  Fnl- 
ford then  tbonght  it  best  to  reuiore  from  the  premises ;  nor  is 
there  any  evidence  that  she  ever  contemplated  bo  doing,  or 
•ever  after  the  conveyance,  in  fact,  did  eo;  on  the  contrary,  the 
■evidence  shows  that  after  the  conveyance,  when  not  visiting 
her  other  children,  she  resided  on  the  premises.  The  hnsbaDd 
of  one  of  the  grantees,  who  was  the  only  witness  examined, 
testified  that  she  remained  on  the  premises  until  her  death, 
but  as  the  gnest  of  his  wife,  and  after  the  execution  of  the 
deed  never  claimed  or  exercised  ownership  over  the  land. 

Mrs.  Fulford,  by  the  will  of  her  hasband,  had  only  a  life 
estate  in  the  land.  By  her  conveyance  she  disposed  of  the 
fee  simple.  The  rule  is,  that  where  one  has  both  an  estate  in, 
and  a  power  over,  property,  and  does  an  act  which  may  be  re- 
ferred either  to  the  execution  of  the  power,  or  the  exercise  of 
his  rights  as  owner,  it  will  be  presumed  that  the  act  is  done 
by  reason  of  his  ownership ;  but  if  a  conveyance  is  made  which 
cannot  have  fall  effect  except  by  referring  it  to  an  execntion 
of  the  power,  though  some  estate  wonld  pass  by  reason  of  his 
ownership,  yet  because  the  conveyance  can  only  have  full  ef- 
fect by  referring  it  to  the  power,  this  will  be  done.  The  illns- 
tration  giren  by  Sugden  is  that  of  one  having  a  life  estate  in 
lands,  and  a  power  to  lease  for  three  lives.  In  such  case,  if  a 
lease  for  the  lives  be  made,  and  no  reference  is  made  to  the 
oower,  it  will,  nevertheless,  be  held  to  be  done  by  virtue  of 
-he  power ;  for,  though  the  lease  wonld  be  good  for  the  life  of 
the  lessor,  by  reason  of  his  interest,  still  the  lease  being  for  a 
greater  term  can  only  have  fnll  effect  as  an  execution  of  the 
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power.  (1  Sagden  on  Pow.  414 ;  Andrews  v.  Srumjieldf  32 
Hise.  1U7 ;  TaUa  v.  Clarke,  56  Miea.  212.)  Id  this  case  Mrs. 
Fulford  had  only  a  life  estate,  while  the  deed  purports  to  con- 
vey a  fee  simple.  If,  then,  the  conveyance  be  referred  to  the 
estate  of  the  grantor  it  cannot  have  full  effect,  and,  therefore^ 
it  most  be  intended  as  an  execation  of  the  power. 

But  Mrs.  Falford  did  not  have  a  general  and  nnrestricted 
power  over  the  estate  of  the  remaindermen  ;  slie  was  only  an- 
thorized  to  sell  it  if,-  at  any  time,  ehe  shoald  think  it  best  to 
remove  from  the  premises.  We  ttiink  the  evidence  not  only 
fails  to  show  tbe  existence  of  the  circamstancea  justifying  the 
sale,  but  establishes  that  sach  contingency  had  not  arisen.  Tbe 
widow  had  remained  npon  the  premises  for  twenty-four  years 
after  the  death  of  her  husband,  all  her  daaghters  had  married, 
and  one,  or  perhaps  two  of  them,  resided  on  the  land.  These 
facts,  taken  in  connection  with  the  relationship  of  the  parties^ 
the  fact  that  it  is  shown  by  the  record  that  only  a  few  weeks 
before  the  execation  of  the  deed  the  grantees  therein  liad  pur- 
chased from  their  sister,  Mrs.  Mixon,  her  interest  in  the  prop- 
erty, tiie  continued  residence  of  Mrs.  Fulford  on  the  land  after 
the  sale,  as  the  gaest  of  the  grantees,  impel  us  to  the  conviction 
that  the  conveyance  was  not  made  in  the  bona  jide  exercise  of 
power  conferred  by  the  will,  but  that  it  was  an  attempt  on  the 
part  of  the  parties  thereto  to  exclnde  the  complainant  from  the 
benefit  of  the  devise  under  the  will  of  her  father,  by  a  pre- 
tended exercise  of  the  power.  The  complainant  was  entitled 
to  the  relief  prayed. 

The  decree  is  reversed,  and  the  canse  remanded  for  future 
proceedings  in  the  canse  in  conformity  with  the  views  herein 
expressed. 

KefoFBitiftD  of  WlUa, — ^It  is  not  tbe  proviDce  of  a  court  of  equity  to 
reform  a  will.  Chambers  y.  WatsuD,  00  Iowa,  6T6-,  Sherwood  t.  Sber- 
wood,  4S  WiscoDsiD,  S9T. 

Nor  will  it  eliminate  a  plainly  intelligible  term.  Fitipatrick  t.  Fits- 
patrick.  8fl  Iowa,  874. 

Eitrineic  evidence  cannot  establish  a  provision  abown  to  have  been 
omitted  by  mistake,  nor  can  anj  essential  or  vital  part  left  blank  be  sup- 
plied,   Tacket  v.  Seaman's  Aid  Bocietj,  7  Melc  205. 
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Obvious  clerical  errors  ippearing  on  the  face  of  a  will  may  be  cor- 
rected. "  And  "  maj  be  read  "  or,"  and  vice  ver»a.  JackaoD  t.  Blondiaw, 
11  Johns.  U;  Ely  T.  Ely,  5  C.  E.  Qr.  44;  B.  r.  13  Id.  SOS;  Reid  t.  Braith- 
waite,  L.  R.  11  Eq.  Can,  SIS;  Carpenter  v.  Bouldio.  48  Maryland,  123; 
Holcomb  T.  Lake,  24  N.  J.  Law,  684 ;  Bayward  v.  Sayward,  7  Greenleaf. 
SIO;  B.  0.  22  Am.  Dec.  191. 

"May  leave"  may  be  read  "may  have."  Dubois  v.  Bay,  8fi  N.  T.  162; 
a.  T.  Wilkinson  v.  Adam,  1  Vea.  A  B.  422 ;  Heeney  v.  Brooklyn,  elc.  So- 
ciety, 8S  Barb.  860;  also,  L.  R.  16  Eq.  281). 

''Reviving"  maybe  "surviving."  Food  v..Bergli,  10  Paige,  140. 
Bee,  bIbo,  Dexter  v.  Qardner,  7  Allen,  34B. 

An  error  in  a  date  may  be  corrected.  Goods  of  Thomson,  L.  R  1  Fr. 
A  M.  8 ;  Reffell  v.  Reffell,  Id.  189. 

Whoe  B  codicil  concluded  nitb  Ihe  wnrdi :  "  In  all  other  respecta  I  re- 
voke my  said  will,"  the  court  refased  to  hear  evidence  that  "revoke" 
should  have  been  wrilten  "  confirm."  In  re  Davy,  G  Jur.  {N,  8,)  208;  a. 
c,  1  8w.  &  Tr.  863. 

Where  a  fourth  codicil  revoked  three  previous  codicils,  and  a  fifth 
codicil  purported  to  conflrm  "the  four  codiciU,"  it  was  held  that  the 
words  "  the  (our  codicils"  should  be  read  "the  fourth  codicil."  Goods 
of  Tbomson,  cited  above. 

"Fourth  schedule"  was,  in  like  manner,  held  to  mean  "fifth  scbed- 
«le.     Hart  V.  Tulk,  2  De  O.,  M.  &  O.  300. 

Where  an  executor,  who  was  only  twelve  yeara  old,  was  named  in  a 
will,  the  court  refused  to  hear  evidence  that  the  testator  meaut  the  lad's 
father  whoae  name  was,  e:[cepting  port,  of  the  middle  name,  the  same  as 
his  son's.     Goods  of  Peel,  L.  R.  2  Pr.  &  M.  46. 

In  the  very  common  case  of  the  misnomer  of  a  corporation  intended  as 
a  beneficiary,  considerable  latitude  iB  allowed  by  the  courts  to  effectuate 
the  intention  of  the  testator.  The  usage  of  the'testator  in  speaking  of  the 
society  he  proposes  to  benefit,  his  ignorance  of  its  troe  name  and  the  com- 
mon usage  of  the  public  in  speaking  of  it,  will  be  taken  into  account. 
The  cases  are  very  numerous.  Letevre  v.  Lefevre,  69  N.  T.  434;  Charter 
V.  Charter,  L.  R,  7  H.  of  L.  S64;  Howard  v.  Am.  Peace  Society,  49  Me. 
207 ;  The  Tmstees  v.  Peasley,  IS  N.  H.  817 ;  Ayres  v.  Weed,  16  Conn. 
2B0;  Button  v.  Am.  Tract  Society,  33  Vermont,  34B;  Kil vert's  Tnut,  L. 
B.  7Ch.  170;  s.  F.  L.  R.  12  Eq.  188;  Newall's  Appeal,  24  Penn.  St.  107; 
Hound  V.  HcPbail,  10Lei<;h,  100. 

In  the  same  way  misnomer  uf  a  legatee  or  devisee,  where  it  is  clearly 
a  mistake,  may  be  corrected. 

"My  brother  John  "was  held  to  mean  '"my  brother  James,'' where 
the  testator  had  but  one  brother  and  hia  name  was  James.  Connolly  v. 
Parden,  1  Paige,  391. 
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"Phillia"  haa  been  shown  to  mean  "Phillip."  Tador  v,  Terrol,  a 
Dana,  40. 

"  Priscilla  Heard  "  to  mean  "  Paris  Picard."  Hart  v.  Marks,  4  Bradf. 
161. 

''Daniel "  to  mean  "David."    Jackson  t.  Stanley,  10  Johns.  188. 

"  Cornelia  TUompwn  "  to  mean  "  Carolioe  Tbomas."  Thomas  v,  Ste- 
Tens,  4  Johns.  Ch.  C07.  See,  also,  Scanlaa  t.  Wright,  18  Pick.  627;  Sx 
parU  Hornby,  2  Bradf.  430. 

A  draftsman's  testimonj  as  to  his  instntctiona  to  show  mistake  is  gen- 
«rall7  excluded.  Drake  v.  Drake,  8  H.  of  L.  178;  Qillett  t.  Qone,  L.  R. 
10  Eq.  39;  Nuon's  Trusts.  L.  R.  IS  Eq.  881 ;  Doe  v.  Roast.  11  Jar.  09  ; 
Contra,  Wagner's  Appeal,  43  Penn.  St.  103;  ExparU  Hombj,  cited  above; 
Tocket  V.  Seaman's  Aid  Society,  cited  above, 

A  probate  bond  filed  in  conrt  without  a  seal,  sach  an  omission  bdng 
an  OTersight  and  a  mistake,  will  be  treated  in  equity  as  though  sealed. 
Probate  Conrt  v.  May,  62  Vermont,  182. 

The  coarte  incline  to  reform  other  written  instruments  and  to  allow 
the  corrections  of  mistakes  thereiif,  much  more  generally,  and  with  far 
less  technicality  than  in  the  case  of  wills.  Hoyer  v.  Lathrop,  73  fT.  T. 
£1G;  Hanrey  t.  United  States,  13  Ct.  of  Claims,  339;  Ranney  t.  McMullen, 
«  Abb.  N.  0.  246 ;  Saell  v.  Atlantic  Ins.  Co.  SB  U.  8.  83 ;  Levy  t.  Ward, 
SB  La.  Ann.  1083 ;  Backus  t.  Jeffrey,  47  Mich.  127 ;  Robbins  v.  Magee,  7S 
Indiana,  8S1 ;  Breit  v.  Yeatoc,  101  Illinois,  3i3;  Boardiuan  v.  Taylor,  66 
Georgia,  688. 

These  cases  famish  interesting  instances  of  such  corrections,  and  serve 
to  show  how  the  courts  treat  mistakes  in  written  instruments  other  than 
wills. 


ROOKWBLT,  vs.  YOCITQ. 

[«lOUaryUDd,SS8.1 

TiTLK  TO  CHATTELS   FBOU    EXKOtTTOB   DB   BON   TOBT. 

Title  to  the  perjODsl  estate  of  an  letestKte  can  only  be  transmitted  tbroogh  (he 

InatrnmeDtality  of  letters  of  adminiatratJuD. 
Aq  executor  de  ton.  tori  cannot  coDTdj  to  a  person  not  a  creditor  of  the  estiite  a 

title  to  personalty  valid  as  a;;pilnst  a  snbsequeDtly  appointed  administrator. 
A  valid  title  cannot  be  obtuned  from  snch  an  executor  by  ItmitaUon  as  the  atal- 

Qte  does  not  ruD  till  the  issuinj  of  letters  otadmiaistratloa. 
A  porchaser  of  chattelfi  fn>m  an  ezecalor  ie  ton  lorl  may  plead  payment  of  a  par- 

chasemonej  note  to  the  leg,il  administrator. 
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Thb  opinion  stateB  the  facts. 
James  E.  EUegood,  for  appellant. 
A.  Hunter  Boyd^  for  appellee. 

MiLLEB,  J.  This  action  w8b  bronght  in  April,  1882,  by 
the  appellant  against  the  appellee  npon  a  promiESory  note  for 
$225  given  by  the  defendant  to  the  plaintiff,  dated  the  6th  of 
March,  1681,  and  payable  in  six  months.  Tbis  note  was  giren 
as  part  payment  for  fonr  mnles  sold  by  the  plaintiff  to  the  de- 
fendant at  its  date.  The  case  was  sobmitted  to  the  court  be- 
low upon  an  agreed  statement  of  facts,  all  errors  in  pleading 
being  waived,  and  the  conrt  to  draw  sncli  inferences  from  the 
facts  stated  as  a  jury  could. 

From  the  statement  of  facta  it  appears  that  Sh&rlet  Rock- 
well, the  plaintiff,  ia  the  widow  of  Solomon  Rockwell,  who,  in 
the  spring  of  1874,  purchased  four  males  from  one  Hassett,  for 
$690,  bat  before  fnlly  paying  for  them  died  intestate  in  De- 
cember, 1874.  Upon  his  death  his  widow  took  possession  of 
these  mnles  and  other  property  of  her  deceased  hnsband,  and 
proceeded  to  sell  and  dispose  of  all  of  it  and  to  pay  his  debts. 
H  Bsett  was  paid  $379,  the  balance  due  him  for  the  mnles  oat 
of  the  proceeds  of  a  $500  note,  which  one  Tice  owed  the  de- 
ceased. The  widow  sold,  the  mules  to  Young,  the  defendant^ 
for  $450,  and  he  paid  her  $225  in  cash,  and  gave  her  the  note 
in  suit  npon  which  he  subsequently  paid  $25.  Joel  Charles 
was  appointed  admioistrator  of  the  estate  of  Solomon  Rock- 
well, by  the  Orphan's  Court  of  WashiDgton  county,  on  the  5th 
of  April,  1881  (no  letters  of  administration  having  previously 
been  granted  to  any  one),  and  has  never  made  any  retnrn  of 
any  assets  of  the  deceased.  When  her  husbaud  died,  Mrs. 
Rockwell  resided  in  Washington  county,  and  did  so  for  two 
years  thereafter,  when  she  removed  to  the  State  of  West  Vir- 
ginia, where  she  now. resides.  She  never  applied  for  letters  of 
administration  on  her  husband's  estate,  bnt  neyer  renounced 
her  right  to  such  letters.  Ho  summons  was  issued  for  her,  nor 
was  she  otherwise  notified  to  appear  and  take  out  letters,  nor 
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WM  any  one  else  notified  or  dnmmoned  for  the  pnrpose  of  ad- 
ministeriiig  on  the  estate.  Charles,  the  admioiBtrator,  died  in 
September,  1882,  but  before  hie  death  the  defendant  paid  to 
him  t200,  the  balance  dne  on  the  note  in  Bait,  the  said  Charles 
having  preriouBly  made  demand  upon  him  therefor,  and 
threatened  to  take  poBsession  of  the  mules  as  administrator  of 
Bockwell,  nnless  the  defendant  did  so  pay.  When  he  bought 
them  he  belieyed  they  were  the  property  of  Sharlet  Bockwell, 
and  did  not  know  they  had  belonged  to  her  husband. 

Upon  these  facts  the  court  below  gave  judgment  in  favor 
of  the  defendant,  and  from  that  jndgment  the  plaintiff  has- 
appealed. 

It  is  a  general  and  familiar  principle  of  law  that  in  every 
sale  of  personal  property  there  is  an  implied  warranty  of  title 
by  the  vendor.  {MocJcbee  v.  Gardner,  2  H.  &  G.  176 ;  Osgood 
V.  Lfiwia,  Id.  i95  ;  Oiese  v.  Thomas,  7  H.  &  J.  460.)  And  it 
is  an  equally  well  settled  general  mle,  in  this  State  at  least, 
that  title  to  the  personal  estate  of  a  decedent  can  be  tran^ 
mitted  only  through  the  instrumentality  of  letters  of  adminis- 
tration. {^Smith  V.  IFe^son,  17Md.  460;  Cecil  v.  Clm-Tce,\A. 
520 ;  Alexander  v.  Stewart,  8  G.  »&  J.  246.)  The  atateineut 
of  facts  shows  that  the  plaintiff  never  took  oat  letters  of  ad- 
ministration npon  her  husband's  estate,  and  that  the  first 
grant  of  such  letters  was  to  Charles  in  April,  1881,  a  little 
more  than  six  years  after  Bockwell's  death.  It  has,  however, 
been  earnwtly  argned  by  her  coansel,  that  the  plaintiff  by  tak- 
ing possession,  and  selling  and  disposing  of  all  her  husband's 
personal  estate,  and  paying  liis  debts,  made  herself  his  execu- 
trix de  son  tort,  and  that  absolute  title  had  vested  in  her  by 
lapse  of  time  or  limitations,  l>r  if  this  be  not  so  then  that  she 
held  these  mules  as  esecntrix  de  son  tort,  and  that  the  sale  of 
them  by  her  prior  to  the  grant  of  letters  to  Charles,  passed  a 
good  title  to  the  purchaser.  But  in  so  far  as  lapse  of  time  or 
limitations  are  relied  on  as  conferring,  or  aiding  in  conferring 
title  upon  the  plaintiff,  the  authorities  are  too  clear  and  de- 
cisive to  be  questioned.  In  the  leading  case  of  J^ishioick  v. 
Seioell,  4  H.  &  J.  393,  nearly  forty  years  elapsed  before  let- 
ters were  granted,  and  the  court  held  that  limitations  could 
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not  begin  to  operate  before  the  tetters  were  takeD  out,  and, 
therefore,  constituted  no  bar  to  an  action  of  trover  bronglit  by 
the  adminiBtrator  against  the  defendant  who  claimed  the  prop- 
erty under  the  will  of  a  part;  who  bad  taken  poesession  of  it 
immediately  Upon  the  deatli  of  the  intestate.  The  law  thas 
laid  down  in  that  case,  which  was  decided  in  1818,  has  been 
applied  in  every  instance  in  which  the  same  question  hae  since 
arisen.  {HadeU  v.  Glenn,  7  H.  &  J.  17;  Bagiluyrp  v.  Hook, 
1  G.  &  J.  27«;  Dontddaon  v.  RcAorg,  26  Md.  S26;  Smith  v. 
Dennis,  33  Md.  442.)  In  the  case  last  cited  ejectment  was 
brought  by  an  administrator  de  bonis  twn,  for  leasehold  prop- 
erty which  had  fallen  into  the  estate  after  the  termination  of 
life  estates  created  by  will,  and  the  court  said,  "  as  there  has 
been  no  person  in  being  capable  of  suing  since  the  termination 
-of  the  last  life  estate,  until  the  grant  of  letters  to  the  lessor  of 
the  plaintiff,  the  statute  of  limitations  does  not  bar,  although 
the  holding  of  the  defendant,  and  those  under  whom  she 
claims,  has  been  exclusive  and  by  claim  of  right  and  title  ia 
themselves  for  more  than  twenty  years  since  the  termination 
of  such  life  estate,  and  before  the  bringing  of  this  action." 
With  respect  to  the  other  contention  the  case  does  not  require 
us  to  determine  what  acts  or  degree  of  intermeddling  with  the 
estate  will  make  one  an  executor  ds  son  tort,  nor  to  what  ex- 
tent such  an  executor  may  be  made  liable  to  creditors,  or  how 
far  the  law  will  protect  him  and  recognize  his  acts  as  lawful 
when  sued  by  creditors.  The  single  qaestion  here  is,  can  such 
an  executor  (assuming  the  appellant  to  be  snch)  sell  the  chattels 
of  a  decedent  and  pass  a  good  title  to  the  purchaser  as  against 
the  Bubseqaently  appointed  lawful  administrator,  such  pur- 
chaser not  being  a  creditor  of  the  estate,  and  not  taking  the 
property  in  discharge  of  any  debt  due  him  by  the  decedent! 
Our  statute  law  gives  a  definite  answer  to  this  inquiry,  if  not 
by  other  provisions,  certainly  by  the  enactment  that  "no  ex- 
ec;utor  or  administrator  shall  sell  any  property  of  his  decedent 
without  an  order  of  the  Orphan's  Court  granting  the  letters, 
being  first  had  and  ohtained,  authorizing  such  sale,  and  any 
eaie  tnade  without  an  order  of  court  previously  had  as  afore- 
said, shall  be  void,  and  no  title  shall  piss  ther^y  to  the  pur- 
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chater."  In  the  face  of  this  eoactment  it  ie  Dot  to  bo  toler- 
ated for  a  moment  that  a  wroii^ul  intermeddler  can  be  per- 
mitted to  deal  with  and  dispose  of  the  estate  in  a  mode  cx- 
preasl;  forbidden  to  the  lawfull;  appointed  executor  or  ad- 
ministrator. A  sale  which  is  void  and  passes  no  title  if  made 
by  the  latter  cannot  be  valid  and  pass  a  good  title  when  made 
b;  the  former.  But  apart  from  this  particular  statute,  and  in- 
deed prior  to  its  enactment  (Act  of  1848,  ch,  804),  the  de- 
cisions of  the  appellate  conrt  already  cited,  as  well  as  the  reas- 
oning of  the  chancellor  in  Ilagthorp  v.  Hook,  1  G.  &  J.  277, 
278,  to  the  effect  that  the  appointment  of  an  administrator,  as 
"the  law  requires,  is  indispensable  to  the  derivation  of  title  to  a 
decedent's  personal  estate,  compel  ns  to  the  same  conclusion. 
Indeed,  if  the  position  contended  for  by  the  appellant  should  be 
snstained  by  this  coart,  our  system  of  administration,  so  care- 
fully regulated  by  law  for  the  protection  of  all  parties  inter- 
ested, would  be  practically  eabverted,  and  an  "authorized 
Bcramble  "  for  every  estate  worth  contending  for,  subetitnted 
i  n  its  place. 

But  it  ie  farther  argued,  that  an  executor  de  ncm.  tort  hav- 
ing title  and  disposing  of  that  title,  the  purchaser  tales  it  and 
cannot  set  ap  a  breach  of  warranty  until  he  has  been  {meted  by 
8ome  superior  title  or  recovery  at  law  bad.  It  is  trne  authori- 
ties are  not  wanting  to  sustain  the  proposition,  that  a  purchaser 
of  personal  property  cannot  defeat  a  recovery  for  the  price 
agreed  to  be  paid,  by  showing  that'  the  property  is  owned  by 
another,  unless  he  has  been  ousted,  or  there  has  been  a  recov- 
ery by  the  true  owner.  In  fact  in  Oaae  v.  Hall,  24  Wend.  10, 
Nelson,  Cb.  J.,  laid  it  down  as  law,  that  where  the  vendee  re- 
lies npoD  the  warranty  of  title  express  or  implied  there  most 
be  a  recovery  by  the  real  owner  before  an  action  can  be  main- 
tained, and 'that  this  is  in  the  nature  of  an  eviction,  and  is  the 
only  evidence  of  the  breacli  of  the  contract  in  analogy  to  the 
caseof  covenants  real.  And  in  the  more  recent  case  of  Krum- 
hhaar  v.  Birch,  83  Penn.  426,  it  was  decided,  that  where  the 
purchaser  seeks  to  defend  an  action  for  the  pnrehaee-money  on 
the  ground  of  a  breach  of  warranty,  he  must  show  an  eviction 
OT  an  involuntary  loss  of  possession.     To  the  same  effect  are 
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the  caeee  of  Linton  v.  Porter,  31  111.  107 ;  Choaa  v.  Kierakiy 
41  Cal.  Ill,  and  no  doubt  other  deciBions  aDnonaciog  the  same 
doctrine  may  be  found.  On  the  other  haad,  conrta  of  equally 
high  anthority  maintain  the  law  to  be,  that  if  a  chattel  is  sold 
to  which  the  veador  has  no  title,  the  purchaser  may  maintain 
an  action  against  him  to  recover  damages  therefor,  though  he 
has  not  been  distnrbed  in  his  possession,  holding  that  in  such  a 
case  the  breach  occurs  at  the  time  of  the  sale,  in  analogy  to  a 
covenant  in  a  deed  against  incambrancee  which  is  broken  as- 
soon  as  tlie  deed  is  delivered.  (Orose  v.  Henneaaey,  13  Al- 
len, 389 ;  Perkins  v.  Whelm,  116  Mass.  54a ;  Payne  v.  Sad- 
den, 4  Bibb,  304 ;  SeoU  v.  ScoU,  2  A.  K.  Marshall,  317 ;  Chan- 
cellor  V.  Wi^na,  4  B.  Monroe,  201.) 

There  has  been  no  direct  deciBion  upon  this  precise  point 
in  Maryland,  but  it  is  not  necessary,  in  order  to  sustain  the  de- 
fense in  the  present  case,  to  go  the  extent  of  adopting  the  law 
as  laid  down  in  the  Massachusetts  and  Kentucky  decisions. 
The  statement  of  facts  shows  that  the  defendant  "paid  the 
amount  due  on  the  note  in  suit  to  Charles,  the  said  Charles 
having  previously  made  demand  on  him  therefor  and  threat- 
ened to  take  possession  of  the  mules,  as  administrator  of  Rook- 
well,  unlesM  he  diiaopay"  and  this  payment  is  in  onr  opinion 
a  good  defense  to  the  action.  In  the  case  of  McOiffin  v. 
Baird,  fi2  N.  Y.  329,  the  opinion  is  expressed  that  such  a  de- 
fense would  be  sustained,  for  the  conrt  say :  "If  the  property 
is  taken  from  the  purchased  by  title  paramount,  o»  if  the  pur- 
chaser is  compelled  to  pay  the  true  owner  the  value  of  the  prop- 
erty, in  either  case  it  is  a  del'ense  for  the  purchase-money.  So 
if  the  vendee  returns  the  property  upon  discovering  the  defect 
in  title  he  may  have  an  action  on  the  implied  warranty,  and  of 
course  a  defense  to  an  action  for  the  porcliase  price,  in  which 
case  he  assumes  the  otivs  of  proving  title  in  a  third  person; 
and  upon  the  same  principle,  if  for  any  reason  it  is  impractica- 
ble or  even  undesirable  to  return  the  property,  perhaps  the 
purchaser  may  pay  the  claimant  its  value  without  legal  pro- 
ceedings and  avail  himself  of  it  as  a  defense  upon  assuming 
the  burden  of  establishing  the  validity  of  the  claim."  And  in 
O'Brien  v,  Jones,  91  N.  Y.  193,  a  case  decided  by  the  same 
court  during  the  present  year,  this  qualification  of  the  rule  as 
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laid  dowB  in  Ca«e  v.  Hall,  is  adopted  witliont  heeitation,  tlie 
«oart  saying,  that  wheii  the  vendee  relies  npoD  a  breach  of  war- 
ranty of  title  express  or  implied  "  tie  innst  either  restore  the 
property  to  the  trne  owner,  or  be  prepared  to  prove  its  lose 
ander  compnlsory  proceedings,  or  the  payment  of  money 
throngh  judgment  obtained  against  him,  or  voluntarily/  in 
answer  to  a  daim  made,  and  in  that  case  mnst  also  affirmative- 
ly establish  that  the  claimant  was  the  true  owner  and  that  his 
Tendor  was  withont  title."  The  same  exception  to  the  general 
rule  is  also  recognized  by  Cooley,  J,,  in  Mstelle  v.  -Peacock,  48 
Micb.  469,  and  in  Matheny  v.  Maton,  73  Mo.  677,  the  point 
expressly  decided  was  that  a  vendee  who  discovers  his  vendor 
had  no  title  may,  upon  being  threatened  with  suit  by  the  trne 
owner,  pay  him  the  price,  and  such  payment  will  be  a  complete 
defense  to  an  action  by  his  vendor,  provided  he  shows  that  the 
party  he  paid  was  in  fact  the  true  owner.  There  are  also  En- 
glish eases  very  similar  to  the  one  before  as.  {Diclienson  v. 
Ifaul,  4  Barn.  &  Adol.  638;  Allen  v.  IlopJdna,  13  Mees.  & 
Wel8.!)4.)  In  the  former  an  Hction  was  brought  for  the  price 
of  goods  by  an  auctioneer  employed  by  a  supposed  executrix 
to  sell  the  property  of  the  testator,  but  before  the  goods  were 
paid  for  it  appeared  that  another  person  was  the  real  executrix, 
who  gave  notice  of  that  fact  and  claimed  payment  of  the 
money  from  the  bayor,  and  be  paid  it,  and  it  was  held  that  the 
auctioneer  could  not  afterwards  maintain  an  action  against  the 
buyer,  though  the  latter  had  expressly  promised  to  pay  on  being 
allowed  to  take  the  goods  away,  which  he  did.  The  Utter  was 
an  action  for  goods  sold  and  delivered.  The  defendant  pleaded 
as  to  part  of  the  goods,  that  the  plaintiff  had  sold  them  as  ex- 
ecutor of  one  John  Allen,  and  that  in  point  of  fact  be  was  not 
executor,  bnt  another  was  executor  who  demanded  payment  to 
him,  and  that  defendant  had  paid  him,  the  rightful  executor, 
'  the  money.  Upon  replication  and  issue  a  verdict  was  rendered 
for  the  defendant,  and  a  motion  was  made  to  enter  judgment 
for  the  plaintiS  non  obatante  veredicto.  Pollock,  0.  B.,  in  de- 
livering the  judgment  of  the  court,  said  :  "  In  snbstance  the 
plea  is  this — that  the  plaintiff  had  no  title,  except  a  pretended 
title  that  turned  out  not  to  be  well  founded.    The  plea  states 
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that  the  persoD  who  really  was  entitled  was  the  representatiTe 
of  the  deceaaed  whom  the  defendant  liad  paid  for  the  goods. 
The  enhatance  of  the  plea  is  that  the  defeadant  had  paid  the 
party  to  whom  the  goods  belonged,  and  who  would  have  been 
entitled  to  maintain  an  action  of  trover  for  the  goods,  if  the 
right  to  them  had  not  been  satisfied  by  payment  of  the  price 
agreed  on  between  the  defendant  and  the  pretended  execntor. 
Upon  principle  it  aeemed  that  that  wonld  be  andonbtedly  a 
good  defense,  but  the  case  of  Di6ken»<m  t.  Naul  appears  to  as 
to  be  a  direct  anthority  for  maintaining  the  doctrine  (if  indeed 
any  authority  need  be  cited  for  a  proposition  so  plain)  that  if 
goods  be  sold  by  a  person  who  is  not  the  owner,  and  the  owner 
be  foand  oat  and  be  paid  for  these  goods,  the  person  who  sold 
them  under  pretended  authority  has  no  right  to  call  npon  the 
defendant  to  pay  him  also." 

The  application  of  this  doctrine  to  the  present  ease  is  ob- 
vious. We  have  shown  that  the  plaintiff  had  no  title  to  these 
males.  The  title  to  them  vested  absolutely  io  the  administra- 
tor, Charles,  and  he  could  andonbtedly  either  have  recovered 
them  from  the  defendant  by  replevin  or  have  sued  him  in 
trover  for  their  conversion.  He  ha(|  already  paid  part  of  the 
purchase-money  to  the  plaintiff  who  had  no  title,  and  what 
good  reason  can  be  assigned  why  he  shonld  not  be  permitted 
to  pay  the  balance  to  the  administrator,  if  he  was  willing  to  ac- 
cept it,  in  order  to  preserve  posseseion  of  the  property  and  save 
himself  from  farther  possible  loss  %  And  what  reason  or  jus- 
tice woald  there  be  in  allowing  the  plaintiff  to  recover  from 
the  defendant  when  he  would  be  compelled  to  pay  the  same 
money,  and  possibly  more,  to  the  administrator  for  the  same 
property  \  Wonld  it  be  equitable  or  jnst  to  require  the  de- 
fendant to  pay  this  money  to  the  plaintiff,  and,  when  com- 
pelled by  the  true  owner  to  pay  the  same  a  second  time,  to  take 
the  chance  of  recovering  it  back  from  her  in  an  action  on  the 
warranty  %  By  allowing  this  defense  there  is  certainly  no  in- 
justice done  to  the  plaintiff,  for  she  has  already  received  more 
than  she  is  entitled  to,  and  it  wonld  seem  to  be  bat  sheer  jus- 
tice to  hold,  as  we  do,  that  payment  made  to  the  true  owner, 
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under  the  demaod  and  threat  eet  oat  in  the  Btatement  of  facts, 
is  eafficient  to  defeat  this  action. 

It  has  also  been  argaed  that  Charles  had  no  right  to  the  ad- 
ministration, and  that  the  letters  to  him  were  irregalarly  and 
improperly  granted.  Assnoiing  (but  without  intimating  an 
opinion  to  that  effect)  that  it  is  competent  for  the  plaintiff  to 
assail  the  validity  of  these  letters  in  this  action,  we  find  noth- 
ing in  the  statement  of  facts  to  show  that  thej  were  not 
granted  in  strict  conformity  with  the  requirements  of  the  stat- 
ute on  this  snbject.  The  widow  resided  ont  of  the  State  at 
the  time  they  were  granted,  and  therefore  no  notice  to  her  was 
required.  (Code,  art,  93,  sec.  33.)  And  it  is  not  shown,  nor 
is  there  anything  in  the  statement  of  facte  from  which  the  in- 
ference can  be  drawn,  that  there  was  any  other  person  entitled 
to  administration  before  Charles,  or  that  the  court  coald  not 
hare  granted  him  the  letters  in  its  discretion  under  art.  93^ 
sec.  31. 

Judgment  affirmed. 


Martin  vs.  Bailroad, 

[98  New  York.  70.] 

AmmnBTRATIOH  wtth  ldoted    powebs. 

A  BQiTOgate  hu  power  to  issne  Istten  of  kdministratioii  with  limited  power*,  as 
with  "anthoritj  Ui  prosecute  only,  and  not  wi&  powar  to  collect  or  com- 
promUe.* 

Appeal  from  a  judgment  of  the  general  term  of  the  first 
department,  affirming  a  jndgment,  in  plaintiffs  favor,  upon  a 
verdict.  Action  to  recover  damages  for  negligence  resnlting 
in  the  death  of  plaintiffs  intestata 

The  defendant's  counsel  objected  to  the  letters  of  adniinis- 
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tration  as  invalid,  and  excepted  to  the  rnling  of  the  court  ad- 
mitting them  in  evidence. 

John  M.  Scrihner,  for  appellant. 

Samuel  Greenhaum,  for  reepondent. 

Pes  Ccbiah.  The  letters  of  adminbtration  isBaed  to  the 
])laintiS  in  (Mb  case  contained  a  limitation,  which  was  written 
on  the  margin,  limiting  the  power  of  the  admioiBtratrix  to 
prosecnte  only  and  not  giving  her  power  to  collect  or  compro- 
mise. 

The  limitation  referred  to  was  not,  at  the  time  of  granting 
the  letters,  expressly  authorized  by  any  statute  of  this  State, 
hut,  with  this  exception,  the  letters  were  in  the  nsQa!  form  of 
those  issued  to  an  administrator  and  conferred  the  QBaal  powers 
granted  to  such  officer  for  the  parpoee  of  enabling  him  to  dis- 
charge the  duties  thereby  imposed.  There  can  be  no  qnestion 
that,  without  snch  limitation,  the  letters  issned  were  fully  au- 
thorized and  within  the  power  of  the  surrogate  to  grant.  That 
officer  had  joriBdiction  over  the  pereon  and  the  subject-matter, 
and  unless  he  exceeded  his  authority  there  is  no  ground  for  iu- 
sisting  that  the  letters  were  unauthorized.  They  certainly  con- 
tained sufficient  to  confer  general  authority  and  power  over 
the  asflets  of  the  deceased,  and  it  is  not  clear  upon  what  ground 
it  can  be  claimed  that  the  right  to  administer,  which  was  thus 
conferred,  can  be  disregarded  and  set  at  naught  for  the  feason 
that  the  letters  contained  matter  which  was  not  within  the 
scope  of  the  surrogate's  power.  Such  matter,  we  think,  being 
nnnec^sary,  may  be  regarded  as  surplusage,  and  the  letters 
may  be  considered  as  if  it  had  not  constitnted  a  part  of  or  been 
incorporated  in  the  same.  If  the  matter  objected  to  be  strickeD 
out  then  the  letters  are  perfect  and  complete.  Within  well- 
settled  rules  we  think  they  may  be  considered  as  if  they  con- 
tained no  Bncb  limitation,  and  the  objection  taken  to  their  va- 
lidity cannot  be  upheld. 

We  are  also  of  the  opinion  that  the  Burrogste  had  full  power 
and  authority  to  issne  the  letters  in  gueBtion  in  the  form  in 
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which  thej  were  made  ont  and  that  they  were  properly  isened 
by  him. 

By  2  B.  S.  220,  the  sarrogate  is  vested  with  authority  '*to 
grant  letters  testamentary  and  of  administration  "  aod  "  to  di- 
rect and  control "  and  settle  the  accoants  uf  executors  and  ad- 
ministratora.  Althongh  the  Surrogate's  Court  is  limited  in  its 
jarisdictiou  it  by  no  means  follows  that  the  surrogate  had  no 
power  to  issue  the  letters  in  question ;  he  acted  strictly  withia 
his  jurisdiction,  aud  iu  granting  the  letters  he  did  that  which 
was  directly  within  the  scope  of  his  powers  and  the  line  of  his 
duties;  the  law  do6s  not  direct  what  language  shall  he  em- 
ployed in  letters  issued  by  him  or  what  precise  powers  or  duties 
shall  be  laid  down  in  the  same ;  it  does  not  prohibit  le'tters  in 
the  form  used  in  the  case  conridered.  The  power  being  general 
for  such  a  purpose  the  surrogate  must  be  governed  by  estab- 
lished rules  not  inconsistent  with  the  statutes  relating  to  the 
organization  of  the  Surrogate's  Court.  In  all  matters  relating 
to  estates  the  court  proceeds  in  accordance  with  established 
usage  as  modified  by  statutory  enactment.  (Redf.  Law  and 
Practice,  43.) 

Id  the  English  practice  letters  of  administration  are  granted, 
limited  to  certain  effects  of  the  deceased,  while  the  general 
administration  is  committed  to  another.  Also,  administration 
is  sometimes  granted  in  reference  to  a  particular  fund  and  to 
defend  proceedings  in  chancery.  (3  Redfield  on  Wills,  113.) 
There  would  seem  to  be  no  objection  to  intrusting  to  the  sur- 
rogate the  necessary  powers  in  r^^rd  to  the  administration  of 
estates,  subject  to  snch  restrictions  as  may  be  imposed  by 
statutory  enactment.  The  statutes  contain  no  restriction  in 
r^ard  to  the  right  of  the  sarrogate  to  issne  letters  in  the  form 
of  those  which  were  proven  on  the  trial  of  this  action ;  they 
empower  the  surrogate  "  to  control  and  direct "  administrators, 
and  no  sound  reason  exists  why  the  surrogate,  in  the  exercise  of 
his  authority,  should  not  limit  the  application  of  the  letters 
issued  by  him.  We  think  it  rests  with  him  to  say,  in  the  ex- 
ercise of  his  discretion,  what  powers  should  be  conferred  npon 
an  administrator,  a^d  so  long  as  he  does  not  exceed  the  author- 
ity vested  in  him  by  law  there  is  no  valid  gronnd  for  assuming 
Vol.  la— 81 
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that  the  letters  iseaed  by  him  are  nnanthorized  ;  he  has  kept 
himself  within  the  letter-and  the  spirit  of  the  etatnte,  already 
•ited,  which  authorizes  him  "to  direct  and  control,"  lathis 
case  he  merely  allowed  the  adminiBtratrix  to  institute  the  first 
steps  to  be  taken  for  the  collection  of  a  claim  which  existed 
against  the  defendant.  The  law  does  not  prevent  or  forbid 
him  from  issninf;  letters  in  the  form  which  he  followed; 
he  therein  limited  the  power  of  the  adminiBtratrix  instead  of 
extending  it.  The  extent  of  the  sarrogate'B  authority  has  been 
the  sabject  of  consideration  in  the  Sapreme  Court  of  this 
State.  In  Jh^oia  y.  Sands,  48  Barb.  412,  it  was  laid  down 
that  the  Surrogate's  Court  can  only  exercise  such  power  as  the 
statute  confers,  yet  the  authority  to  do  certain  acts  or  to  exert 
a  certain  degree  of  power  need  not  be  given  in  express  words, 
but  may  fairly  be  inferred  from  the  general  language  of  the 
statute,  or,  if  necessary  to  accomplish  its  object  and  to  the  jnet 
and  nsefnl  exercise  of  the  powers  which  are  expressly  given, 
it  may  be  taken  for -granted.  And  in  Sartnett  v.  Wandtll^  60 
N.  Y.  353;  19  Am.  Kep.  134,  it  is  held  that  the  statute  reg- 
ulating the  mode  of  procedure  in  the  Surrogate's  Court,  like  all 
rules  of  justice,  ehould  be  liberally  construed  in  fartherance  of 
justice. 

The  authorities  cited  and  the  principle  applicable  to  the 
right  of  this  oflScer  to  exercise  his  power  fully  justified  the 
issuing  of  the  letters  in  gueBtion  in  the  form  granted,  and  we 
think  it  was  warranted  by  law.  Even  if  it  be  conceded  that 
the  surrogate  improperly  limited  the  power  of  the  admmigtra- 
trix,  in  the  letters  issued,  the  objection  is  one  that  cannot  be 
raised  collaterally  in  a  suit  by  the  administratrix  and  the  let- 
ters cannot  be  held  void.  At  most  it  was  an  irregularity  which 
can  only  be  made  available  by  the  parties  in  interest  upon  ap- 
peal from  the  surrogate's  decision,  and  the  defendant  was  not 
in  a  position  to  take  advantage  of  the  irregularity,  by  objecting 
vpon  the  trial  to  the  right  of  the  administratrix  to  maintain 
the  action  and  by  a  motion  to  dismiss  the  complaint  on  that 
ground. 

As  we  have  arrived  at  the  condnsioo  that  the  letters  of  ad- 
ministration were  valid,  it  is  not  necessaiy  to  consider  the 
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other  qaeBtioQB  relating  to  the  same  which  haTO  been  arged  by 
the  appellant's  connsel.  No  other  point  is  made  which  de- 
mands ejcatnination,  and  the  judgment  ehould  be  affirmed. 

Dahjoeth  and  Fdioh,  JJ.,  concnr. 

Kdqbb,  Ch.  J.,  Akdbews  and  Kafaj^lo,  JJ.,  concnr  on  the 
ground  that  the  sarrogate  had  power  to  place  the  limitation  in 
the  letters. 

!EIabl,  J.,  concnrs  on  the  ground  that  the  limitation  was  at 
most  an  irregularity  and  did  not  render  the  letters  void. 

Judgment  affirmed. 


Shad  va.  Wateihb. 

[11  B.  J.  Le^  1B8.] 

EXBCDTOBT  DKV19B. — PeIOB  ABSOLUTE  QErt-  OF   BAIfE   PEOPEBTT. 

An  ozecntory  derisa  of  persODal  property  will  not  b«  defMted  by  a  prior  abso1iit« 
gift  of  lb«  ume  ebattala,  there  bring  no  words  giring  an  ODlimited  power  (a 
diipoM  of  tha  ««ma. 

Appeal  from  Brownsville  Chancery  Court. 

M.  W.  Bmd,  A.  T.  McNeal  and  MoGorry  tSs  Bond,  for 
complainants. 

Ji.  W.  Haywood  and  Smith  <&  CdUier,  for  defendants. 

Dkadeeice,  C.  J.  In  June,  1S7T,  complainant  filed  this 
bill  in  the  Chancei^  Court  at  Brownaville,  for  the  purpose  of 
having  a  conBtmction  of  the  will  of  his  testator. 

Testator  departed  this  life  in  Becember,  1869,  leaving  a 
widow  and  eleven  children,  and  a  lat^  real  and  personal  estate. 
He  had  been  twice  married,  and  left  living  children,  or  their 
representatives,  by  each  of  his  wives.  He  made  and  published 
his  will  in  March,  1866,  and  added  a  c^icil  thereto,  November 
18, 1869,    His  widow  died  a  few  years  after  testator's  death. 
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The  first  clansa  of  the  will  is  as  follows:  "I  loan  to  my 
beloved  wife,  Elizabeth  M.  Read,  daring  her  natnral  life,  the 
tract  of  land  on  which  I  now  reside,  coDtaining  about  twelve 
hundred  acres,  and  I  give  and  beqaeath  to  her  all  my  house- 
hold and  kitchen  furniture,  plantation  tools  and  implements, 
carpenter^B  tools,  and  all  the  stock  of  every  description,  snch  as 
horses,  mules,  hogs,  cattle  and  sheep,  and  all  the  wagons,  carts, 
pleasure  carriages,  rockaways  and  buggy  ;  all  the  corn,  wheat, 
fodder,  oats,  rye.  flour,  meal,  etc.,  not  heretofore  disposed  of 
to  D.  J.  &  J.  H.  Kead." 

The  second  clause  is  as  follows :  "  I  give  and  bequeath  to 
my  said  wife,  after  the  payment  of  my  jast  debts  (including 
any  that  I  have,  or  may  execute  to  any  of  my  children),  aU  my 
crops  of  cotton  on  band,  except  the  one-fifth  of  the  crop  of 
-1864,  and  the  oue-eixth  of  the  crop  of  186S,  which  belongs  to 
my  BOD,  J.  H.  Kead.  I  also  give  and  bequeath  to  my  beloved 
wife  all  moneys  that  I  may  have  on  hand,  all  my  hoods  or 
notra  and  moneys  on  deposit,  if  any," 

ClatiBes  three  and  four  devise  knds  to  his  children. 

The  fifth  clauBe  provides :  "  After  the  death  of  my  beloved 
wife,  and  after  all  her  debts  are  paid,  I  devise,  will  and  direct 
that  the  property,  real  and  personal,  of  which  Bhe  may  die 
seized  and  posseBsed,  inclnding  any  moneys  she  may  leave, 
shall  be  equally  divided  among  all  my  children  and  representa- 
tives of  my  deceased  children,  to  wit,  *  *  *  (naming  tbem), 
the  children  of  my  deceased  children,  to  represent  their  parents 
and  take  the  share  their  parents  would  have  taken  if  living." 

The  sixth  clause  provides,  that  should  his  wife  give  to  any 
of  his  children,  any  part  of  the  money  or  personal  property  he 
had  given  to  her,  such  child  or  children  should  account  for  the 
same  on  the  final  division  of  his  estate,  as  though  made  by  him- 
self, "  So  that  part  I  may  leave  my  wife  may  be  equally  di- 
vided among  my  said  children." 

The  aeveotb  clanse  directs  his  executor  not  to  have  a  public 
sale  of  any  property  not  disposed  of  by  the  will,  but  this  re- 
quest was  not  to  extend  to  any  property  left  by  his  wife, 

The  eighth  clause  and  last  appoints  his  executor,  Jas.  D. 
Head,  the  complainant. 
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The  codicil  oonfirms  a  conreyaBce  of  a  tract  of  laDd  made 
to  his  daughter  by  him,  and  which  was  purchased  by  him  at 
sheriff's  sale  as  the  property  of  herhnslraiid,  aud  she  is  to  be 
charged  for  it  $1,800,  to  be  deducted  from  her  interest  in  hia 
estate  after  his  death  and  the  death  of  his  wife,  wheu  his  estate 
is  divided  amongst  his  children. 

The  question  submitted  for  determination  of  the  chancellor, 
was  whether  the  widow  took  under  the  will  a  life  estate  only  in 
the  personal  property. 

The  chancellor  held  that  she  took  nnder  the  first  and  sec- 
ond clauses  of  the  will  the  absolute  right  to  the  personalty 
therein  bequeathed  her,  and  the  defendants,  children  of  the 
first  marriage,  hare  appealed  to  this  court. 

In  the  case  of  Smith,  Trustee  v.  £eU  and  Wife,  it  waa  held 
that  where  the  bequest  was  "  to  and  for  her  own  use  aud  dis- 
posal absolutely,  and  after  her  decease  to  be  for  the  use  of 
Jesse  Goodwin,"  that  the  wife  of  testator,  the  first  taker,  took 
an  abeolnte  estate,  with  unqualified  power  of  disposition,  which 
defeated  the  executory  devise  to  said  Jesse  Goodwin.  (M.  & 
Y.  303 ;  10  Ter.  290;  1  Cold.  227.) 

But  in  Brown  v.  Hunt,  12  Heis.  409,  it  is  held  "  the  power 
of  disposition  inconsistent  with  the  devise  over  must  be  one 
given  by  the  will,  and  not  a  mere  incident  at  common  law,  to 
the  estate  given  to  the  first  taker."  (9  Hum.  503  ;  1  Swan, 
185.) 

So  that  the  ordinary  words  conveying  the  absolute  title,  will 
not,  without  superadded  words  giving  unlimited  power  of  dis- 
pceition,  defeat  an  exeentory  devise. 

Testator,  in  the  fifth  clause  of  his  will,  directs  that  all  the 
property,  real  and  personal,  of  which  his  wife  may  die  pos- 
sessed, including  any  money  she  may  leave,  shall  be  equally  di- 
vided amongst  alt  his  children. 

And  the  sixth  clause  provides  that  if  his  wife  should  give 
to  any  of  his  children  any  part  of  the  property  or  money  he 
had  given  her,  it  should  be  accounted  for  on  the  settlement  of 
his  estate. 

Clause  sixth  does  not  contain  an  unlimited  power  of  dispo- 
aition  of  the  property  testator  had  given  his  wife,  but  may  more 
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properly  be  r^;arded  as  a  recognition  of  a  power  to  make  ad- 
vancements to  his  cbildren,  and  sacli  a  liniited  or  special 
power,  anless  fall;  executed,  would  not  defeat  the  limitation 
over. 

In  tfaie  will  there  is  no  each  tmciiialified  power  of  disposi- 
tion, and  the  result  is  that  the  decree  of  the  chancellor  is  erro- 
neons,  and  most  be  revflrsed,  and  a  decree  entered  here  in  con- 
formity to  this  opinion,  and  tbe  canse  wilt  be  remanded  for 
further  prooeedinga.  The  costs  of  this  court  wiU  be  paid  by 
the  executor,  Jas.  D.  Bead,  executor  of  Chas.  L.  Read,  de- 
ceased, oat  of  tbe  assets  in  his  bands. 


FBNN  vs.  OuaGBNHBIHEB. 

[76  TlrglDiB,  819.] 


ElBCTIOH   to   TAXB    DHDEB  will. — DETtSB  OF  PROPSBTT    OWNED 
IN   PAST  BT   DETIBEE. 

Wlera  teatetoT,  oiriiiDg  one-tblrd  of  ■  tract  of  land  known  as  th«  "  home  place," 
tha  re«iiliia  of  which  was  Twt«d  in  hia  wife,  directed  in  hli  iriU  that  ahe  ahirald 
"  retain  tha  home  place,"  and  at  her  death  it  ehoold  go  to  hii  loti,  a  eaee  tor 
election  hy' the  widow  i«  preeented. 

Baddenoe  on  the  place  for  thirty  yean,  payment  of  taxea  and  exercise  of  owner- 
iUp  over  the  entire  property,  ihow  an  Section  to  take  ander  the  will,  which 
cannot  be  diaarowed. 

AonoN  to  ascertain  the  interest  of  William  J.  Penn  in  land 
whereof  Stuart  6.  Penn  died  seized,  and  to  subject  such  in- 
terest to  plaintiff's  judgments  against  William  J.  Penn. 

Stuart  B.  Penn  died  in  1657,  intestate,  and  cbUdless,  bis 
heirs  being  his  brothers  George  and  William,  his  sister  Mrs. 
Mayo,  and  his  mother. 

The  widow  of  Charles  B.  Penn  never  renounced  his  will, 
nor  had  dower  assigned  her,  nor  expressed  any  dissent  from 
the  provisions  in  the  will  from  the  time  of  her  husband's  death 
in  184d  until  her  answer  in  this  suit  in  1867,  when  she  denied 
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that  she  had  done  anythiDg  to  divest  her  of  her  ownership  c^ 
two-thirds  of  the  "home  place." 

The  court  below  held  that  the  widow  of  Charles  B.  Penm 
had  elected  to  take  under  the  will. 

Sdmund  Pendleton,  for  Mrs.  A.  S.  Peon.      '^ 

•/*.  S.  S.  Figgatt  and  John  J.  Allen,  for  plaiDtiffs. 

G.  W.  <&  X.  C.  Sanabrough,  for  G.  S.  Penn  and  Mrs.  Mayou 

STAPI.EB,  J.  The  main  qneetion  in  this  case  toms  npon  the 
constmctioQ  to  be  given  to  the  will  of  Ohariea  B,  Penn,  which 
was  admitted  to  probate  at  the  September  term  of  the  coantj 
court  of  Botetourt,  in  the  year  1849.  The  tCBtator,  at  the  time 
of  his  death,  was  poesesaed  of  a  valuable  real  und  personal 
estate,  which  he  deviaed  and  bequeathed  to  hia  wife,  Mrs.  Ann 
Penn,  and  to  hia  four  children.  To  his  two  sons,  George  Su 
Penn  and  William  Penn,  lie  gave  severallj'  a  tract  of  land.  To 
Mra.  Hajo,  his  married  daughter,  he  gave  certain  real  estate 
and  a  anm  of  ten  thonsaud  dollars'in  bank  stock.  To  hia  wife, 
he  bequeathed  all  his  slaves,  with  the  full  confidence  that  she 
would  make  such  disposition  of  them  among  hia  children  as 
should  be  jnat  and  equitable,  after  retaining  such  of  them  as 
she  might  desire  for  her  own  use  daring  her  lifetime.  Hii 
other  personal  estate  he  directed  to  be  sold,  and  the  balance 
remaining,  after  the  payment  of  bis  debts,  together  with  tbe 
proceeds  of  any  real  estate  not  specifically  deviaed,  he  h^ 
qneathed  to  his  wife,  with  the  full  confidence  that  she  wonld 
divide  it  among  hia  children  as  she  migbt  deem  just  and  proper. 

The  third  clause  of  the  will,  which  gives  riae  to  this  con- 
troveray,  is  as  followa: 

"  It  is  my  will  and  desire  that  my  wife  shall  retain  the 
home  place,  and  at  her  death  it  shall  be  the  property  of  my 
son,  Stuart  B.  Peno,  which  I  hereby  give  to  him,  hia  heirs  and 
assigns  for  ever." 

The  home  place,  thus  mentioned  by  the  testator,  is  a  tract 
of  about  eight  hundred  and  twenty  acres — ooe-half  of  which^ 
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known  as  the  lower  half,  was  the  propertj  of  Mrs.  Penn,  de- 
vised to  her  hj  bar  father.  She  was  also  the  owner  of  one- 
third  of  the  apper  half  of  the  tract,  derived  \>j  deaoent  from 
her  sisters. 

The  testator  was  entitled  to  two  nadivided  thirds  acqnired 
by  purchase  in  the  npper  half  of  the  tract.  So  that  his  inter- 
est at  the  time  of  his  death  did  not  exceed  one-third  of  the 
entire  tract. 

The  first  question  arising  nnder  the  clause  already  qnoted 
is,  whether  the  testator  intended  to  dispose  of  the  entire  tract, 
or  whether  the  will  is  to  be  constrtied  as  disposing  merely  of 
his  undivided  third. 

If  the  former  interpretation  be  the  true  one,  it  is  conceded 
that  it  was  incumbent  upon  Mrs.  Penn,  the  widow,  to  make 
her  election,  and  that  she  cannot  claim  both  her  own  estate  and 
the  provision  made  for  her  by  the  will. 

Before  entering  into  a  discussion  of  that  question,  it  will 
be  proper  briefly  to  advert  to  some  of  the  principles  of  law 
governing  in  such  cases. 

The  doctrine  of  election  is  said  to  rest  upon  the  equitable 
ground  that  no  man  can  be  permitted  to  claim  inconsistent 
rights  with  regard  to  the  same  subject,  and  that  any  one  who 
asserts  an  interest  nnder  an  instrument  is  bound  to  give  foil 
effect,  as  far  as  he  can,  to  that  instrument.  Or,  as  it  is  some- 
times expressed,  he  who  accepts  a  benefit  under  a  deed  or  will 
must  adopt  the  contents  of  the  whole  instroment,  conforming 
to  all  its  provisions  and  relinquishing  every  right  inconsistent 
with  it. 

In  the  terse  language  of  Lord  Koeslyn,  in  Wilson  v.  Lord 
Townaend,  2  Vesey,  Jur.  697,  "  Ton  cannot  act ;  yon  cannot 
come  forth  to  a  court  of  justice  claiming  in  repugnant  rights. 
When  yon  claim  nnder  a  deed,  you  must  claim  under  the  whole 
deed  together ;  yon  cannot  take  one  clause  and  advise  the  court 
to  shut  their  eyes  against  the  rest.  Suppose  in  a  will  a  legacy 
is  given  to  you  by  one  clause ;  by  another,  an  estate  of  which 
you  are  in  the  possession  is  given  to  another.  While  you  hold 
that,  you  shall  not  claim  the  legacy."  (Pomeroy's  Eq.  Onr. 
§§  465,  466;  Leading  Cases  in  Equity,  vol.  I,  part  1,  541,  547, 
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548;  Kinnard,  }&^or  t,  WiUiame,  8  Leigh,  400;  Graigi'e 
Metre  v.  Walihall,  14  Gratt.  518  ;  Dixon  v.  3lcaure,  lb.  540.) 
In  order,  however,  to  raise  a  eaae  of  election,  it  is  weD  settled 
the  intentioii  on  the  part  of  the  testator  to  give  that  which  1b 
not  his  own,  mnst  be  dear  and  unmistakable.  Itmngt  ap- 
pear from  language  which  is  niieguivocal,  which  leaves  no 
room  for  doubt  as  to  the  testator's  design.  The  necessity  for 
an  election  can  never  arise  I'rom  an  uncertain  or  dubious  in- 
terpretation of  the  clause  of  donation.  (Pomeroy,  472 ;  2 
Story's  Eq.  Jnr.  §  10.) 

It  is  not  necessary,  however,  that  this  intention  should  be 
expressly  declared.  The  dispositionB  of  the  inetniment,  fairly 
and  reasonably  interpreted,  may  of  tbemselyeB  show  a  dear 
design  on  the  part  of  the  testator  to  bestow  upon  the  devisee 
property  which  in  fact  belongs  to  another. 

As  in  other  cases,  the  intention  may  be  gathered  from  the 
whole  and  every  part  of  the  instrument.  The  difficolty  of 
ascertaining  the  testator's  intent,  it  is  said,  is  always  much 
greater  where  he  has  a  partial  interest  in  the  estate  devised 
than  where  he  undertakes  to  dispose  of  an  estate  in  which  he 
Las  no  interest. 

In  the  former  case,  the  presumption  is  that  he  intended  to 
dispose  of  that  which  he  might  properly  dispose  of,  and  nothing 
more ;  and  this  presumption  will  always  prevail,  unless  the  in- 
tention is  clearly  manifested  by  demonstration,  plain  or  neces- 
sary implication  on  the  part  of  the  testator,  to  dispose  of  the 
whole  estate,  including  the  interest  of  third  parties.  Generally 
when  the  testator  has  an  undivided  interest  in  certain  property, 
and  he  employs  general  words  in  disposing  of  it,  as  "all  my 
lands,"  or  "all  my  estate,"  no  case  of  election  arises  from  it; 
for  it  does  not  plainly  appear  that  be  meant  to  dispose  of  any- 
thing bat  what  was  strictly  his  own,  (2  Story's  Eq.  Jnr. 
$  1087 ;  Pomeroy,  §  489.) 

A  case  of  election  does  arise,  however,  when  the  testator, 
having  an  undivided  or  partial  interest  in  an  estate,  devises  it 
apecifically,  thus  indicating  a  purpose  to  bestow  it  as  an  en- 
tirety. The  rule  on  this  subject  is  thus  laid  down  in  Pom- 
ero/s  Equity  Jurisprudence,  §  489.    Where  the  testator  pro- 
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poses  to  gire  the  whole  thiDg  itself,  using  laDgtuge  which,  by 
reasonable  intention,  mast  necessarily  describe  and  define  the 
whole  corpus  of  the  thing  in  which  his  pariievlar  interest  ex- 
ists as  a  distinct  and  identified  piece  of  property,  then  an  in- 
tention to  bestow  the  whole,  and  not  merely  the  testator's  in- 
dividual share,  mnst  be  inferred,  and  a  case  for  aa  election 
arises.  This  rale  is  mentioned  and  commented  on  by  Judge 
Ohrlstian,  in  delivering  the  opinion  of  this  eonrt  in  Gregory  et 
al.  T.  Oatea,  30  Gratt.  83,  to  which  I  refer  as  antbority  for 
other  views  here  mnonnced. 

Now,  let  tiB  apply  these  principles  to  the  case  in  hand.  In 
the  first  place,  there  can  be  no  doubt  that  the  tract  of  land 
or  estate  in  question  was  universally  known  and  described 
as  the  "  home  place."  It  is  so  spoken  of  by  all  the  witnesses, 
by  the  parties,  and  it  was  so  denominated  in  all  the  pleadings. 
Mrs.  Fenn,  in  her  answer,  describes  it  aa  the  "  home  place." 
She  speaks  of  the  upper  half  of  the  home  place  and  the  lower 
half  of  the  home  place. 

.It  is  scarcely  to  be  supposed  that  the  testator  would  term  it 
differently  from  every  other  person  ;  that  he  referred  only  to 
his  partial  interest  of  one-third  when  by  universal  consent, 
usage,  and  habit,  the  entire  tract  was  known  and  recognized  as 
the  home  place.  His  language  is :  "That  my  wife  shall  retain 
the  home  place,  and  at  her  death  it  (the  home  place)  shall  be 
the  property  of  my  son,  Stuart  B.  Penn,  which  I  hereby  give 
him,  his  heire  and  asaigns  forever."  What  gives  some  signif- 
icance at  least  to  this  language  is  that  the  mansion  house,  occu- 
pied by  the  testator  and  his  family  for  many  years,  was  located, 
not  upon  the  half  in  which  the  testator  bad  an  interest  of  two- 
thirds,  but  upon  that  portion  exclusively  owned  by  Mrs.  Peun. 
It  was  this  portion  upon  which  the  family  resided  that  might 
with  some  propriety  be  termed  the  "  horpe  place,"  and  not  the 
two  undivided  thirds  of  one-half,  constitnting  merely  a  part  of 
the  tract. 

It  was  said  in  the  argument  before  this  eonrt  that  the  lan- 
guage of  the  clause  now  under  consideration  is  different  from 
the  other  clauses  of  the  will.  For  example,  that  the  testator 
when  disposing  of  his  own  property  invariably  uses  the  words^ 
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*'  I  give  and  bequeath,"  whereas  in  the  present  instance  he 
merelj  expresses  the  wish  that  his  wife  shall  retain  the  home 
place. 

This  difierence  of  phraseology  grows  out  of  the  fact  that  the 
testator  was  carefnlly  defining  and  limiting  an  estate  to  be  en- 
joyed by  his  wife  dnring  her  life,  and  the  luignage  nsed  by 
.him  was  snch  as  he  supposed  would  accomplish  the  object.  He 
then  proceeds  to  say  that  it  is  his  will  and  desire  at  her  death 
it  (the  home  place)  "  shall  be  the  property  of  my  son,  Stuart 
B.  Penn,  which  I  hereby  give  bim,  his  heirs  and  assigns  for- 
ever." It  is  impossible,  by  argnment  or  iltastration,  to  add  to 
the  force  and  pergpicaity  of  this  language.  Nothing  can  be 
plainer,  more  direct  and  comprehensive.  The  caaes  of  Pad- 
hury  V.  Clark,  2  Mac.  &  G,  298  ;  HoaeU  v.  Jenkins,  2  John.  & 
H.  706;  Orovenon  v.  Dunaton,  25  Beavan,  97;  Oriaael  v. 
TwinJwe,  L.  Rev.  7  Eq.  291,  295  ;  in  which  it  was  held  that  the 
devisee  was  boDod  to  elect,  are  directly  in  point  and  conclusive 
of  the  question. 

The  other  dispositions  made  by  the  testator  coaiirm 
thoroughly  this  view  of  his  intention.  He  gave  to  his  son 
Geoi^  S.  Penn  an  estate  worth  abont  $11,000 ;  to  his  sod 
William  Penn,  an  estate  of  the  value  of  $14,000,  and  to  Mrs. 
Mayo  property  worth  $12,000  or  $15,000. 

The  provision  made  for  his  wife  was  more  than  sufficient 
for  her  support  and  maintenance  during  lier  life,  in  the  most 
comfortable  and  abundant  manner.  If,  however,  he  designed 
that  his  son,  Stuart  B.  Penn,  should  take  the  one-third  of  the 
home  place,  subject  to  the  incumbrance  of  the  life  estate,  the 
provision  for  him  was  wholly  inadequate  and  disproportionate 
to  the  beneiits  conferred  upon  his  other  children.  On  the 
other  hand,  if  the  testator  intended  that  the  entire  home  place 
should  be  the  property  of  his  son,  Stuart  B.  Penn,  the  period 
of  his  enjoyment  would  be  postponed  until  the  death  of  Mrs. 
Penn,  and  the  value  of  the  devise  would  be  abont  equal  to  the 
provision  for  the  other  children. 

I  am,  therefore,  of  opinion,  that,  by  the  plain  terms  of  the 
will,  Mrs.  Penn  was  put  to  her  election,  and  that  she  could  not 
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and  cnnnot  choose  both  her  own  estate  and  the  beqaeste  made 
in  her  fevor. 

The  next  inquiry  ie,  whether  Mrs.  Penn  did,  in  fact,  elect 
to  claim  under  the  will. 

An  election  may  be  implied  as  well  as  expressed.  Whether 
there  has  been  an  election  must  be  determined  npon  the  cir- 
cnmstancee  of  each  particular  case,  rather  than  npon  any  gen- 
eral principles.  (1  Lead.  Casee  in  Equity,  589,  571,  572.)  It 
may  be  inferred  from  the  conduct  of  the  party,  hiB  acts,  hia 
omiaaions,  and  his  mode  of  dealing  with  the  property.  Un- 
equivocal  acts  of  ownership,  with  knowledge  of  the  right  to 
elect,  and -not  throngh  a  mistake  witli  respect  to  the  condition 
and  valae  of  the  estate,  will  generally  be  deemed  an  election  to 
take  ander  the  will.  (Pomeroy,  §§  514,  515.)  Lapse  of  time, 
althongh  not  of  itself  conclnsive,  yet,  when  connected  with  cir- 
camstances  of  enjoyment,  may  be  decisive  npon  the  qaeetion 
of  election. 

In  Ad^t  V.  Adeit,  2  John.  0.  R.  448, 451,  Chancellor  Kent 
said :  "  Taking  posaeaeion  of  property  under  a  will  or  other  in- 
stmment,  and  es.erciBiDg  uneqnivocal  acta  of  ownership  over  it 
for  a  long  period  of  time,  will  amount  to  a  binding  election." 

"  Positive  acta  of  acceptance  or  renoneiation,"  says  Hr. 
Jnatice  Story,  "  may  arise  from  long  acquiescence,  or  from 
other  circumstances  of  a  atringent  nature,  and  are  not  indie- 
penaable." 

''-Again,"  he  says,  "  it  may  be  necessary  to  consider  whether 
he  (the  derisee)  can  restore  otiier  persona  affected  by  bis  claim 
to  the  same  situation  as  if  the  acts  had  not  been  performed  or 
the  acqnieseence  had  not  existed,  and  whether  there  has  been 
auch  a  lapse  of  time  as  ought  to  preclude  the  court  from  entering 
npon  such  inquiries  upon  its  general  doctrine  of  not  entertain- 
ing suits  upon  stale  demands  or  after  long  delays.  (3  Story's 
Eq.  Jnr.  §§  1097-98.) 

Where  the  election  is  once  made  by  the  party  bound  to 
elect,  either  expreasly  or  impliedly,  and  with  full  knowledge  of 
all  the  facts,  it  binds  not  only  himself,  but  also  all  those  parties 
who  claim  under  him,  his  representatives  and  heirs.  (Pom- 
eroy, 516.) 
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Let  "UB  apply  these  principles  to  the  case  before  us.  0pon 
the  death  of  the  teBtator,  in  the  year  1849,  Mrs.  Peno  contin- 
ned  in  the  poeeeBsioD  of  the  home  place  until  the  present  time, 
a  period  of  thirty  years.  It  does  not  appear  that  she  ever  ex- 
pressed any  dissatisfactioD  -with  the  prorisiotis  of  the  will  till 
the  filing  of  her  answer  in  the  canse  in  the  year  1867.  In  the 
year  1850,  the  entire  tract  was  entered  apon  the  commisetoner's 
books  of  the  county  and  assesaed  with  taxes  in  her  name,  aa 
tenant  for  life.  Whether  this  was  done  by  her  direction  or 
not,  it  does  not  appear;  it  can  scarcely  be  sapposed  she  was 
ignorant  of  a  fact  disclosed  on  every  tax-ticket  paid  by  her. 

It  has  been  already  stated  that  by  the  will  testator's  slaves 
were  given  to  Mrs.  Fenn,  in  full  confidence  that  she  would 
make  such  disposition  of  them  among  his  children  as  would  he 
just  and  equitable,  after  retaining  such  proportion  of  them  as 
she  might  desire  for  her  own  use  daring  her  life. 

The  residue  of  the  real  and  personal  estate  was  also  given 
to  her  in  trust  for  the  benefit  of  the  children.  In  the  year 
1850,  not  long  after  the  tratator'a  death,  the  executors  turned 
over  to  her  the  entire  personal  estate,  inulading  slaves,  and  took 
her  receipt  stating  that  this  was  done  in  conformity  with  the 
proTisions  of  the  will.  The  executors  must  therefore  have 
understood  that  Mrs,  Penn  had  accepted  the  provision  made 
for  her  benefit.  Upon  no  other  ground  would  they  have  been 
warranted  in  thus  dealing  with  the  assets.  The  terms  of  the 
receipt  given  by  her  show  that  she  was  perfectly  apprized-  of 
the  contents  of  the  will ;  that  she  knew  the  condition  and  value 
of  the  properi^y,  and  that  she  had  united  with  the  execators 
in  fulfilling  the  intentions  and  wishes  of  the  testator.  Had 
Mrs.  Penn  renounced  the  will,  as  she  was  bound  to  do,  in  order 
to  claim  her  own  estate,  she  would  have  been  entitled  only  to 
one-third  of  the  slaves  for  life,  and  one-third  of  the  personal 
property  absolutely.  'As  it  was,  she  received  from  the  exec- 
utors under  the  will  forty-nine  slaves,  of  the  value  of  $18,370, 
and  other  property,  worth  between  85,000  and  $6,000.  The 
testimony  shows  that  Mrs.  Penn  never  made  any  formal  divis- 
ion of  the  property ;  that  she,  however,  distributed  among 
ber  children  about  twelve  of  the  slaves,  retaining  the  residue 
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in  her  own  possession,  for  her  own  nae  and  benefit,  nnfl!l  their 
«mancipatioD  in  1865.  It  ia  of  no  sort  of  conseqnence  that 
during  his  lifetime  Stnart  B.  Peun  resided  at  the  home  place 
and  managed  and  controlled  all  the  operations  of  the  estate. 
This  was,  of  conrse,  done  by  the  anthority  of  Mrs.  Penn,  and 
doabtlesB  for  the  reason  that  it  was  more  agreeable  to  her  that 
one  of  her  sons  shoald  relieve  her  of  the  trouble  and  respoD* 
flibilitj,  to  which,  amid  the  iniirmitieB  of  declining  years,  she 
was  aueqnal.  She  certainly  exercised  a  dominion  and  owner- 
ship of  the  property  to  which  she  was  entitled  only  nnder  her 
husband's  will,  and  which  she  could  never  have  aesumed  unless 
«he  intended  to  conform  to  its  provisions. 

After  this  long  lapse  of  time,  after  this  long  continued  en- 
joyment and  possession  of  the  estate,  and  nnoquivocal  recog- 
nition of  the  provisionB  of  the  will  by  receiving  the  property 
from  the  ezecatore,  it  ia  too  late  for  Mrs.  Fenn,  at  this  day, 
to  disclaim  the  testator's  bounty  and  assert  title  to  hei  own 
estate. 

The  slaves  have  long  since  been  emancipated,  the  personal 
property  ezhaosted,  and  it  is  now  impossible  to  place  the  chil- 
dren in  the  condition  they  would  have  occnpied  had  Mrs. 
Penn  in  the  oatset  declared  her  intention  to  hold  her  own 
property. 

So  far  from  it,  it  is  very  clear  that  she  made  her  election  to 
^im  under  the  will,  an4  that  she  did  so  with  a  deliberate 
and  intelligent  choice,  and  with  a  full  knowledge  of  all  the 
circumstances,  and  of  her  own  rights.  No  possible  injury  can 
accrue  to  any  one  from  the  conclusion  thus  reached,  for  Mrs. 
Penn  lived  and  died  in  the  enjoyment  of  the  estate.  She  never 
attempted  any  other  disposition  of  it. 

Stuart  B.  Penn,  the  devisee,  is  dead,  without  children,  and 
the  estate  has  passed  in  due  coarse  of  law  to  Mrs.  Fenn's  chil- 
dren. A  contrary  decision  can  result  only  in  disturbing  a  con- 
dition of  things  settled  and  acquiesced  in  for  many  years  by 
all  parties.  I  think,  therefore,  there  is  no  error  npon  this 
branch  of  the  case  in  the  decision  of  the  Circuit  Court, 

The  learned  counsel  for  the  appellant,  in  his  petition  for  an 
appeal,  and  in  his  argnment  before  this  court,  has  taken  the 
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j^roand  that  tlie  parties  bringing  this  suit  are  neither  heira, 
nor  purchasers,  nor  beneficiaries,  nnder  the  will  of  Cbarl^ 
Feiin,  but  jadgtnent-creditors  of  William  J.  Penn,  and  as  each 
intmders  and  rolnnteers,  seeking  to  set  aside  a  faoiilj  settle- 
ment, and  to  vest  in  William  J,  Penn  an  interest  which  he 
himedf  does  not  claim,  and  to  which  be  never  asserted  any 
title.  It  will  not  be  denied  that  complainants,  hy  virtue  of 
their  jndgments,  have  a  lien  tipon  all  the  real  estate  of  their 
debtor,  and  that  nnder  our  statnte  they  may  enforce  that  lien 
in  a  conrt  of  equity. 

This  right  of  the  complainants,  and  indeed  of  all  jndgment- 
•creditors,  cannot  be  afFected  by  any  omission  of  disclaimer  on 
the  part  of  the  debtor.  According  to  repeated  decisions  of 
this  court,  when  the  freehold  has  once  vested,  the  owner  can- 
not divest  himself  of  the  title  by  any  mere  parol  disclaimer. 
Bat  he  can  only  do  so  by  deed  or  some  other  act  sufficient  to 
3>asa  an  estate.  Even  bad  William  J.  Penn  executed  such 
deed,  voluntarily  relinquishing  his  title,  his  creditors  would  not 
be  bound  by  it.  When  the  conrt  has  once  settled  that  Stuart 
B.  Penn  is  entitled  to  the  home  place  under  the  will  of  his 
father,  William  J.  Penn,  as  one  of  his  heirs,  has  an  absolute 
title  to  his  just  share,  or  proportion  of  that  estate,  and  his 
creditors  may  not  only  subject  it  to  satisfaction  of  their 
debts,  bnt  they  may  resort  to  a  court  of  equity  for  the  pur- 
pose of  ascertaining  that  interest,  and  of  removing  every  ob- 
stacle in  the  way  of  the  just  enforcement  of  their  liens.  Wil- 
liam J,  Penn  can  no  more  defeat  the  claims  of  his  creditors  by 
a  disclaimer  of  title  than  he  could  do  so  by -a  voluntary  deed, 
or  gift,  or  assignment. 

In  Ihld,  Trustee  v.  Oeiger's  Adm^r,  2  G-ratt  98,  it  was  held 
that  choses  in  action,  to  which  the  wife  becomes  entitled  dui^ 
ing  coverture,  are  liable  to  the  claims  of  the  husband's  cred- 
itors, and  a  voluntary  relinquishment  of  the  same  by  the  hus- 
band, and  the  settlement  upon  the  wife,  before  being  reduced 
into  possession,  will  not  protect  such  choses  in  action  from  such 
creditors'  claims. 

Judge  Stanard,  in  answer  to  an  objection  similar  to  the  one 
made  here,  said  :  "  I  think  it  may  safely  be  laid  down  as  a  just 
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deduction  from  the  elementary  principles  of  onr  law,  that  the 
general  rale  ie  that  the  rights  of  property  of  a  debtor,  whether 
in  poseeBBion  or  in  action,  present  or  reversionary,  in  law  or  in 
equity,  and  of  value  adequate  to  pay  his  debts,  and  withont 
which  he  is  ineolrent,  and  the  payment  of  bis  debts  must  be 
frustrated,  cannot,  by  the  mere  volition  of  the  debtor,  in  the 
form  of  assignment,  snrrender,  or  other  modes  of  arrest,  pass 
to  volunteers  without  valuable  consideration,  and  be  thereby 
placed  in  the  hands  of  each  volunteers,  beyond  the  reach  and 
secure  from  the  claims  of  such  creditors."  This  opinion  of 
Judge  Stanard,  and  indeed  the  decision  itself,  constitatee  a 
complete  answer  to  the  points  made  by  counsel,  and  render  un- 
necessary any  further  discussion  on  the  subject. 

The  next  question  is,  whether  the  Circuit  Conrt  erred  in  dis- 
allowing the  account  of  William  J.  Peon  against  the  estate  of 
Stnart  B.  Penn,  for  money  alleged  to  have  been  paid  by  the 
former  as  administrator  of  Stuart  B.  Penn.  The  latter  died 
in  the  year  1857,  considerably  indebted.  William  J.  Penn 
qualified  as  his  administrator,  and  removed  to  the  home  place, 
thereafter  residing  with  his  mother,  the  life-tenant.  There  is 
no  doubt  that  the  net  income  derived  from  the  estate  was  ap- 
propriated by  him  to  the  payment  of  his  brother's  debts.  The 
only  question  is,  whether  this  income.was  sufficient  for  that 
purpose,  or  whether  any  part  of  the  indebtedness  was  dis- 
charged by  William  J.  Penn  out  of  his  private  means.  Wil- 
liam J.  Penn,  in  one  of  his  depositions,  states  that  from  1857 
to  1860  he  realized  from  the  "home  place"  an  income  of 
$6,196  13,  all  of  which,  by  the  direction  of  his  mother,  was 
applied  to  the  payment  of  his  brother's  debts.  He  further 
states  that  Stnart  B.  Peon  had  a  note  in  bank  of  $4,600,  for 
which  the  witness,  at  the  request  of  his  mother,  substituted  his 
own  note.  The  larger  portion  of  this  latter  note  was  paid  off 
by  him  in  February,  1864,  and  the  balance  in  1865,  in  Confed- 
erate money.  This,  reduced  to  its  actual  value  in  sound  money, 
amounts  to  a  very  insignificant  sum. 

In  the  concluding  part  of  William  J.  Penn's  deposition,  he 
expresses  the  opinion  that  he  has  been  fully  reimbursed  for  all 
moneys  expended  by  him  in  the  payment  of  his  brother's 
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debts,  nnfortanately  for  the  partiee  Betting  np  this  claim, 
William  J,  Penn  is  their  wltneBS  and  their  only  witness.  They 
cannot  ask  the  coart  to  discard  their  own  testimony  and  enter 
a  decree  in  their  favor  upon  a  case  ansapported  by  proof.  I 
have  no  doabt,  however,  that  William  J.  Penn  has  given  an 
accurate  and  trnthfol  account  of  his  transactions  and  dealings 
with  the  estate. 

The  home  place  was  regarded  as  one  of  the  most  valuable 
estates  on  James  river,  yielding  a  large  income  annnally  to 
its  owners.  A  very  small  portion  of  its  profits  was  required 
for  the  Buppbrt  of  Mrs.  Penn ;  the  balance  passed  into  the 
bands  of  William  J.  Penn,  and  I  am  satisfied  that  he  was  folly 
reimbursed  for  every  dollar  appropriated  by  him  for  the  pay- 
ment of  bis  brother's  debts. 

The  complainADts,  after  the  fullest  opportunity,  have  been 
□nable  to  addilce  any  testimony  to  the  contrary.  They  are 
clearly  not  entitled  to  a  reversal  of  the  decree  in  the  present 
state  of  the  case,  and  it  is  moat  apparent  that  nothing  is  to  be 
gained  by  further  inquiry. 

Upon  the  whole,  I  think  the  decree  of  the  Circnit  Court 
should  be  affirmed. 

Decree  affirmed. 


Eleetfoa. — In  order  to  raiae  a  caw  of  election  on  a  testunentary  inrtni- 
ment,  the  intention  of  the  testator  mnst  dearly  impoee  an  obligation  to 
elect  DiUon  v.  Parker,  1  C.  4  F.  808;  Cooper  e.  Cooper,  L.  B.  7  H.  L. 
«7 ;  Wood  B.  Wood,  S  Paige,  601 ;  Fnller  e.  Yeates,  8  Id.  89fi ;  Waters  8. 
Howard,  1  Hd.  Ch.  1 13;  Boker  t.  Bed,  4  Dana,  160. 

And  this  intention  most  be  clearlj  expreseed,  oibe  necessaril;  implied 
from  the  provisions  of  the  will.  Roncliffe  v.  Parkjna,  6  Bow.  149 ;  Penn. 
Ing.Co.  e.  Stokes,  61  Penn.  St.  136;  Huton  s.  Cone,  24  Ohio  St.  11;  Ap- 
person  v.  Bulton,  30  Arkansas,  418 ;  Ailing  d.  Chatfield,  42  Conn.  370. 

The  doctrine  of  election  is  not  properly  a  rule  of  positive  law,  bat  a 
rule  of  practice  in  equity.  The  knowledge  of  it  is  not  therefore  to  be  im- 
puted as  a  matter  of  legal  obligation.  Spread  «.  Moi^n,  11  H.  L.  Cases, 
668;  a.  o.  18  L.  T.  (N.  8.)  IM. 

In  order  to  establish  a  cose  of  election  it  must- be  shown  that  the  per- 
son bonnd  to  elect  hss  fall  knowledge  of  his  rights,  and  acted  with  an 
intention  to  elect.  Wilson  e.  Thombary,  10  L.  R.  Ch.  380;  83  L.  T.  (N. 
Vol,  ni.— 83 
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8.)  8S0;  United  BUtes  v.  Duncan,  4  HcLean'B  C.  C.  W;  Tomlin  e.  Jftjne, 
14  B.  Hon.  163  :  Ereiser'a  Appeal,  69  Peim.  Bt.  194. 

Full  menUl  capacity  must  also  be  abown.  Brown  «.  Hodgdon,  81  He. 
65. 

But  that  tbe  testator,  in  disposing  of  that  nbicb  is  not  hia  own,  was 
aware  of  his  want  of  title,  need  not  be  shown  in  order  to  Tsise  a  case  of 
electitJh.  Whoever  claims  in  opposition  to  such  a  will  most  not  also  clum 
what  the  will  gives  him.  Whistler  t>.  Webster,  3  Ves.  Jr.  870;  Tbellaus- 
Bon  t>.  Woodfoid,  18  Id.  221. 

One  is  not  precluded  from  -claiming  derivatively,  through  anotber, 
property  which  such  other  person  has  taken  in  opposition  to  the  will. 
Lady  Cavan  t>.  Pulteney,  a  Ves.  Jr.  S44. 

The  same  rule  is  found  in  tbe  American  casea.  Carder  c.  The  Com- 
missioner, 16  Ohio  Bt.  8SS;  Bowen  s.  Bowen,  84  Id.  164;  Horton  e.  Mei^ 
ciei,  81  Georgia,  286 ;  CnMtbwaight  r.  Hutchinson,  a  Bibb,  408. 

If  the  property  which  the  testator  undertakes  to  dispose  of  belongs  to 
several,  as  tenant  for  life  and  remainderman,  or  as  tenants  in  common, 
each  has  a  sepaiate  right  of  election.  Ward  e.  Baugh,  4  Vea  623; 
Pytche  P.  Fytcbe,  L.  R.  7  Eq.  494. 

The  principle  of  the  doctrine  of  election  is  compeneatioD,  not  forfeit- 
ure. Fickersgill  o.  Rodger,  5  L.  R.  Cb.  Biv.  168;  Lewi«  v.  King,  2 
B.  C.  C.  600;  Welbyv.  Welby,  2  Vee.  &  B.  190;  JeuniDge  r.  Jennings,  21 
Ohio  St.  81;  SandoU's  Appeal,  65  Penn.  Bt.  814;  Key  v.  Qriffln,  1  Rich's 
Eq.»7. 

Tbe  question  when  a  widow  will  be  put  to  ber  election,  between  her 
dower  and  the  provision  for  her  by  ber  husband's  will,  is  generally  regu- 
lated in  the  United  States  by  statute.  It  is  in  such  a  case  as  this  that  the 
matter  of  an  election  lAost  often  becomes  material.  The  statutes  are  col- 
lected in  3  Scribner  mi  Dower,  g  110. 

The  statutory  right  to  elect  cannot  be  taken  from  tbe  widow  either  by 
will  or  by  deed  of  release  executed  by  her  to  her  husband  during  covet- 
tute.     Wilber  v.  Wilber,  62  Wisconmn,  208 ;  Hardy  n.  Scoles,  54  Id.  452. 

In  the  following  cases  the  widow  is  held  to  be  put  to  her  election: 

By  a  devise  of  real  and  personal  property  for  life.  Herbert  p.  Wren, 
7  Cranch,  870. 

By  a  general  devise.  Luigart  o.  Ripley,  19  Ohio  St.  34;  Shaw  e. 
Shaw,  3  Dana,  842. 

By  a  mere  legacy.  Timberlake  e.  Parish,  5  Id.  863;  Wood  e.  Lee,  5 
Hon.  58 ;  Jennings  e.  Jeoninge,  21  Obio  Bt.  56. 

By  a  devise  during  widowhood.     Stark  v.  Eunton,  Saxt,  310. 

By  a  devise  witb  remainder  over  upon  her  death  or  remarriage.  Wil- 
son V.  Hayne,  1  Chev.  47. 

By  any  provision  whatever.    Held  t.  Campbell,  1  Heigs,  878. 

By  any  devise.    Qongb  e.  Manning.  36  Maryland,  847. 
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B7  an;  provision  nnlese  it  clearly  appear  that  the  testator  intended  bet 
to  have  both.  Toung  v.  Pickena,  49  Indiuia,  38;  Ragedale  v.  Parriah,  74 
Id.  191 ;  Bmith  r.  Smith,  70  Id.  386. 

Bj  a  deed  of  settlement  during  coverture.  Taylor  «.  Browne,  3  Leigh, 
419;  Pickett  p.  Peay,  3  8.  C.  Const.  Bep.  746. 

By  a  partition  of  the  estat«.     Orrick  c.  RobbioB,  84  Mo.  S36. 

Every  man  who  owns  real  eatatfi  is  held  to  know  that  his  wife  la  enti- 
tled to  dower.  The  law  implies  this  knowledge.  Hence  the  presmnption 
is  that  where  a  testator  bequeaths  a  legacy  to  his  wife  he  intends  it  in  ad- 
dition to  the  legal  provision  of  dower,  uoless  he  declares  it  to  be  in  bar 
of  dower,  and  she  shall  have  both.  Whilden  s.WhUden,  Riley's  Ch.  305; 
Hetteer  e.  Wiley,  84  Iowa,  S14;  Collins  v.  Woods,  63  niinois,  285;  Dixon 
e.  McCue,  14  Gratt  640;  Re  Klostermann,  6  Ho.  App.  814. 

Where  A.  devises  all  of  bis  estate  to  his  wife,  she  does  not,  by  accept- 
ing under  the  will,  forfeit  her  right  of  dower.  Potter  e.  Wormley,  S7 
Iowa,  6Q.  Bee,  also,  BUii  v.  Wilson,  Id.  177;  McCormack  v.  HcNeel,  63 
Texas,  IS. 

A  testator  gave  to  his  wife  all  bis  real  and  personal  estate.  The  estate 
proved  insolvent.  She  was  held  to  be  entitled  to  dower  and  homestead 
without  having  formally  dissented  from  the  provisions  of  the  will.  Jar- 
man  e.  Jarman,  4  Lea  (Tenn.),  671. 

Late  English  cases  of  value  on  the  general  subject  of  election  ore,     ■ 
Hecke  v.  Devenish,  47  L.  J.  Chan.  Dlv.  57;  Boberts  e.  Gordon,  87  L.  T. 
(N.  9.)  627. 


HOPPB  vs.  Btebs. 

[60  MiU7l&nd,  881.] 

Dbclabatiohb  of  deoeabrd  dpom  qdebtiom   of  fokoket 

OF    WILL. 

Dpon  SD  Urae  of  forgerj  vd  non,  after  direct  proof  of  the  genaiDSaMS  aod  spa- 
rlaoBncsi  of  the  paper,  declarations  of  deceased,  corroborative  of  sDch  proofs, 
may  be  offisred  by  either  party. 

APFEA.L  from  "Washington  connty  Circuit  Conrt. 

Charles  B.  R<^>erU  and  Charles  MarahaU^  for  appellants. 

L.  E.  MeCorruu,  Alexander  NeW.  and  Wm.  P.  Mavl^, 
for  appellees. 
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MiLLEB,  J. — The  single  isene  transmitted  for  trial  in  this 
case  was  whether  a  certain  paper-writing  proponnded  for  pro- 
bate on  the  19th  of  September,  1881,  bj  Eliza  Ann  Byers,  wife 
of  John  G.  Byera,  as  the  will  or  testament  of  John  Henry 
Hoppe,  was  written  or  signed  bj  him,  or  signed  bj  some  other 
person  in  his  presence  or  by  his  express  direction  1 

Mr.  Hoppe  died  in  Janaary,  1881,  at  the  age  of  ^hty-one 
years,  leaving  personal  i>«tate  valaed  at  about  $127,000,  and 
real  estate  worth  almut  $38,000.  He  left  a  widow  and  six 
grandchildren,  children  of  a  deceased  sou  who  had  died  in  De- 
cember, 1877,  his  sole  heirs  at  law.  It  also  appears  from  the 
record  that  Eliza  Ann  Byere,  whose  maiden  name  was  Geatty, 
had  lived  with  Mr.  Hoppe  in  his  family  from  early  childhood 
until  her  marriage  in  1853.  In  Janaary,  1875,  ^e  and  her 
husband  resided  neat  Littlestown,  Penn.,  about  fourteen  miles 
from  Westminister,  where  Mr.  Hoppe  lived,  and  on  the  9th  of 
that  month  he  wrote  a  letter  on  one  side  of  a  half  sheet  of 
foolscap  paper  which  was  inclosed  in  an  envelope  addressed  to 
John  G.  Byers,  and  was  put  in  the  post-office  on  the  11th  of 
the  same  month.    That  letter  is  as  follows : 

"  WssTMrasTBE,  Jan'y  9tb,  1875. 

'*  This  is  to  inform  yon  and  yonr  wife  that  John  T.  Diffen- 
bangh  called  on  me  and  stated  that  year  wife,  Eliza  Ann 
Byers  is  coming  to  her  oat  of  the  estate  of  Anna  G«atty,  de- 
ceased, according  to  the  first  and  final  account  thereof,  settled 
by  Andrew  Beese  Durbin,  deceased,  executor  of  said  Anna 
Geatty,  in  the  Orphan's  Court  of  Carroll  County,  Feb'y.  10th, 
1 873,  amount  due  Eliza  Ann  Byers,  wife  of  John  Byers,  the 
sum  of  $31.80.  John  T.  DifTenbaugh,  as  execntor  of  Andrew 
Keese  Durbin,  is  about  making  settlement  in  the  Orphan's 
Court,  of  Dnrbin's  estate,  of  the  funds  in  his  hands  to  be  dis- 
tributed among  the  creditors  of  said  deceased.  I  have  pose-d 
a  notice  as  you  will  see  and  read,  as  given  in  the  newspapers  in 
our  town;  you  will  give  this  notice  your  and  your  wife's  at- 
tention, for  the  pnrpose  of  getting  yonr  dividend,  and  I  now 
propose  to  yoa,  and  your  wife,  to  meet  me  in  Taneytown,  on 
Wednesday,  the  13th  of  January,  1875,  at  the  hotel  of  Elliott, 
in  Taneytown,  at  10  o'clock,  A.  M.    On  which  day  I  have 
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a  sale  to  cry  for  Isaac  E.  Pearson,  trostee  of  David  Seotz* 
property.  I  have  prepared  your  claim  for  yoa  to  sware  before 
me  as  Justice  of  the  Peace,  and  when  done,  I  will  tile  yonr 
claim  with  t)ie  Be^stor  of  the  Orphan's  Court,  bo  yon  may 
get  your  dividend  out  of  the  estate  of  Durbin.  By  atteuding 
to  this,  will  save  yon  tronble  and  expense ;  I  hope  to  see  yon 
at  Taneytown  on  the  day  above  named  ;  we  are  all  reaGonably 
well ;  hoping  these  may  find  yon  all  well. 

■    "  Yonrs  in  haste,  respectfully, 

"  J.  Henbt  Hoppb. 
"  John  Q.  Byers  and  Eliza  Ann  Byere." 

This  letter  is  admitted  to  be  in  the  handwriting  of  Hoppe. 
At  the  bottom  of  the  page  and  at  the  corner  are  the  words 
"  Tarn  over,"  and  then  on  the  reverse  or  opposite  side  of  the 
same  half  sheet,  is  found  the  alleged  testamentary  writing  as 
follows ; 

"Ann,  don't  worry  yonrself  abont  this  matter,  na  you  see 
you  are  almost  cut  ont  on  every  side  by  yonr  father  and  yoar 
mother,  bnt  yon  have  been  a  faitbfnl  daughter  to  me,  and  have 
obeyed  me,  and  yon  have  seen  a  great  deal  of  tronble ;  dou't 
worry  yonrself,  but  take  things  easy,  and  do  the  best  yon  can 
for  the  present.    I  have  prospered,  and  liave  acenmnlated  a 

great of  money  together,  and  I  intend  to  do  what  I  please 

with  it.  And,  Ann,  after  my  death  yoii  are  to  have  forty 
thousand  dollars j  this  yon  are  to  have,  will  or  no  will;  take 
care  of  this  Tetter  until  my  death.     Ann,  keep  this  to  yonrself. 

"  J.  Hbhbt  Hofpe. 
"  To  Eliza  Aon  Byers." 

The  caveators,  who  are  the  widow,  heirs  at  law,  and  ad- 
ministrators  of  Hoppe,  insisted  that  all  this  writing,  including 
the  words  "Turn  over"  on  the  firet  page  of  the  letter,  was  an 
ont  and  out  fotgeryv  At  the  trial  of  this  one  issue  of  forgery 
vel  non  the  jnry  found  a  verdict  for  the  caveatees,  Byers  and 
wife.  In  the  course  of  the  trial  a  single  exception  was  taken 
by  the  caveators,  and  ae  counsel  do  not  agree  as  to  the  question 
raised  and  presented  for  review  by  this  exception,  it  becomes 
necessary  to  state  it  somewhat  at  length. 
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It  appears  then  thst  the  caveateea  first  offered  in  evidence 
the  diBputed  inetrument,  and  proved  by  a  competent  witneee 
that  ike  same  v>aa  in  the  handiorUing  of  B&ppe.  The  eave- 
atorfi  then  proved  by  Dr.  Herring  thai  neither  the  pa^er  nor 
'the  signature  to  it  was  in  Hoppe'a  handwriting.  They  tlien 
offered  to  prove  by  the  same  witnees  that  in  October,  1880, 
Hoppe  said  he  wonld  have  to  make  a  will,  and  was  examining 
his  papers  with  that  view;  that  about  two  weeks  before  his 
death  he  sent  for  witness  and  said  he  was  about  to  make  his 
will  and  wanted  Parke  to  write  it  when  he  got  it  arranged  in 
his  mind,  and  that  be  wanted  witness  and  Longwell  to  be  his 
ezecntora.  The  caveatees  objected  to  the  admissibility  of 
these  declarations,  when  the  court  suggested  that  the  qneetion 
be  reserved  until  it  should  appear  whether  any  further,  and  if 
Bo,  what  declarations  of  the  deceased  would  be  offered  on  each 
side,  when  argument  on  the  question  of  their  admissibility 
would  be  heard,  and  the  court  wonld  indicate  its  opinion,  and  any 
declarations  on  either  side  might  be  introduced  in  conformity 
therewith.  In  tlie  further  progress  of  the  case  and  after  the 
caveators  had  given  testimony  hy  other  witnesses  to  prove  that 
this  paper  was  not  in  the  handwHting  of  Hoppe,  and  was  not 
signed  by  him,  they  offered  to  give  in  evidence  other  declara- 
tions of  Boppe,  but  the  caveatees  again  objected.  The  court 
then  requested  counsel  on  either  side  to  pat  in  writing  the  dec- 
larations they  proposed  to  offer,  and  announced  that  it  would 
then  give  its  opinion  on  the  general  question  of  the  admissi- 
bility of  such  declarations.  Therenpon,  and  in  compliance  with 
this  suggestion,  counsel  for  the  caveators  submitted  a  written 
statement  showing  that  they  proposed  to  prove  the  following 
declarations,  all  made  since  January,  1875,  the  date  of  the 
paper  in  dispute: 

Ist.  By  Dr.  Herring,  that  a  short  time  before  his  death, 
Hoppe  stated  to  witness  that  he  had  not  made  any  disposition 
of  bis  property,  but  intended  to  make  his  will,  and  for  that 
purpcffle  had  spoken  to  Mr.  Parke,  an  attorney,  to  prepare  a 
draft  of  his  will,  and  that  he  had  selected  his  executors. 

2(1.  By  Parke,  that  a  short  time  before  his  death,  Hoppe  re- 
quested witness  to  prepare  his  will,  and  for  purpose  stated  to 
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him  the  particular  disposition  be  intended  to  make  of  his 
property,  and  that  witness  toot  down  in  writing  the  names  of 
the  beoefieiaries,  and  the  amounts  stated  to  him  by  Hoppe ; 
that  theee  memoranda  in  writing  were  made  by  witness  in  the 
presence  of  Hoppe,  and  were,  by  witness,  read  over  to  him,  and 
he  Siud  the  same  were  correct ;  that  subsequently  witness  had  a 
conversation  with  Hoppe,  who  again  stated  what  disposition  he 
proposed  to  make  of  hie  property,  and  that  on  neither  occasion, 
nor  at  any  other  time,  did  he  mention  the  name  of  Eliza  Ann 
Byers  as  one  of  the  beneficiariefl  under  his  will ;  that  by  these 
instructions,  he  gave  small  sums  to  nearly  all  of  his  relations, 
and  left  the  balance  of  his  property  to  bis  widow  and  grand- 
children. 

3d.  By  various  witnesses,  that  Hoppe  stated,  after  the 
death  of  his  son,  he  intended  to  leave  his  whole  Q§tate  to  his 
wife  and  grandchildren ;  that  he  frequently  said,  "  who  bat  my 
wife  and  grandchildren  sbonld  inherit  my  property?"  and  that 
when  his  widow  got  her  share,  each  of  his  grandcbildrea  would 
have  about  $3ft,(>00 ;  and  further  to  prove  that  this  estimate 
would  absorb  the  whole  estate. 

4th.  By  Mrs.  Hoppe,  the  widow,  that  her  husband  told  her  a 
few  days  before  his  death,  that  he  had  made  no  disposition 
of  his  property,  and  that  the  law  made  for  him  the  only  will 
he  wished ;  that  she  would  get  a  good  part  of  his  property,  and 
the  balance  would  go  to  his  grandchildren. 

Counsel  for  the  cav'eatees  also  submitted  a  written  statement, 
by  which  they  offered  to  prove : 

1st,  That  just  prior  to  the  marriage  of  Eliza  Ann,  in  1S53, 
Hoppe,  whilst  speaking  of  objections  made  by  her  father, 
Gefttty,  to  her  marriage,  said  she  was  his  daughter,  and  tie  was 
able  and  would  provide  for  her  well,  and  that  he  did  not  care 
whether  Geatty  did  anything  for  her  or  not. 

2d.  That  in  1860,  after  her  marriage,  he  expressed  hia 
strong  afEection  for  her,  recapitulated  her  filial  devotion  and 
services  to  him,  and  that  he  intended  to  give  her  a  child's  share 
of  hie  estate. 

3d.  That  prior  to  the  death  of  his  son,  he  frequently  com- 
plained of  hie  eon's  wastefulness  and  want  of  economy,  and 
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also  that  of  his  son's  wife  and  children,  and  eaid  thej  elionld 
not  spend  all  the  money  he  had  saved ;  that  he  wonld  give  a 
child'e  share  of  his  estate  to  Eliza  Ann. 

4th.  Yarions  other  declarations  made  by  him  at  varions  times, 
to  the  same  sobstance  and  effect 

5th.  That  after  the  death  of  his  eon,  he  declared  bis  son'e 
children  should  not  spend  all  his  money  after  his  death,  in 
driving  abont  in  carriages ;  and  that  he  bad  secnred  to  Eliza 
Ann  a  share  of  bis  estate. 

6th.  That  he  declared  he  intended  to  gire  Eliza  Ann  a 
child's  share  of  his  estate,  which  wonld  be  about  $40,000 ;  and 
that  after  the  death  of  his  son,  he  said  to  the  same  witness, 
that  DOW  be  had  done  what  he  had  said  to  witness  he  wonld 
do. 

7th,  That  in  1880,  he  said  he  had  secured  a  child's  share,  or  a 
share  of  bis  estate,  to  Eliza  Ann  Byers. 

Therenpon,  after  hearing  argument,  a  majority  of  the 
judges  before  whom  the  case  was  tried,  announced  the  opinion 
of  the  court  to  be  that  any  declarations  of  Hoppe  wonld  be  ad- 
missible, provided  their  character  and  nature  were  such  as 
might  throw  light  on  the  matter  of  probability,  whether  he  liad 
or  had  not  written  and  signed  the  paper  in  question,  and  that 
counsel  might  proceed  under  this  view,  and  as  the  case  pro- 
gressed the  court  would  apply  this  view  of  the  law  to  the  par- 
ticular declarations  which  might  be  offered  on  both  sides. 
"And  it  was  thereupon  ttnderatood  and  agreed,  upon  both 
sides,  that  all  such  testimony  be  taken  subject  to  exception, 
and  exceptions  were  to  he  understood  as  reserved  to  all  such 
proof  of  declarations  by  both  sides." 

The  caveators  then  gave  in  evidence  by  several  witnesses, 
declarations  of  the  deceased  substantially  such  as  were  stated  in 
their'  written  offer,  and  closed  the  case  on  their  side.  The 
caveatees  then  offered  proof  by  other  witnesses,  tending  to 
show  that  the  paper,  as  well  as  the  signature  thereto,  was  in  the 
handwriting  of  ike  deceased.  They  then  proved,  by  a  number 
of  witnesses  (whose  testimony  is  set  out  in  the  exception),  dec- 
larations of  the  deceased  anch  as  were  stated  in  their  written 
offer.     "Thereupon,  the  caveators,  under  the  understanding 
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and  agreement  bereinbefore  meotioned,  objected  to  the  admis- 
Bibilitj  of  all  ai>d  each  aad  every  of  the  declarations  of  the  eaid 
John  Hear;  Hoppe  hereinbefore  set  oat  as  given  in  evidence 
by  the  caveatees,  but  the  conrt  overrnled  eaid  exceptions  and 
admitted  said  declarations,  to  which  rnliag  of  the  conrt  the 
Caveators  excepted." 

From  all  this,  it  seems  to  ns  plain  that  it  was  the  intention 
of  the  conrt,  as  well  as  of  coaneel  on  both  sides,  that  the  decla- 
rations referred  to  sbonld  be  admitted  snbject  to  exception,  and 
that  either  party  sbonld  have  the  right,  after  they  had  been 
proved,  to  except  to  the  aiimissibility  of  each  and  all  of  snch 
declardtions  offered  by  the  other,  so  that  the  qneetion  of  their 
admissibility  might  be  bronght  np  for  review.  This,  in  onr 
opinion,  is  the  true  and  proper  constmction  of  the  exception, 
and  it  follows  that  the  qnestion  before  as  is,  was  there  error  in 
admitting  any  or  all  of  the  declarations  offered  and  proved  on 
the  part  of  the  caveatees  % 

Tlie  question,  as  thos  presented,  is  a  new  one  in  this  State. 
In  the  case  of  ColUna  v.  Elliott,  1  H.  &  J.  1,  all  the  attesting 
witnesses  to  the  will  were  dead,  and  the  declarations  of  the  tes- 
tator that  he  had  made  a  will,  and  of  the  attesting  witnesses 
that  they  bad  witnessed  a  will  made  by  him,  were  offered  in 
evidence  by  the  party  claiming  title  under  the  will,  but  the 
court  held  that  such  declarations  could  "  not  be  received  to 
eatahluh  the  will"  and  that  " proof  of  the  handwriting  of  the 
testator  and  of  all  the  witnesses  was  necessary  "  in  order  to 
let  in  the  will  as  passing  title  to  the  land  in  controversy.  In  a 
snbseqnent  ejectment  for  the  same  land,  it  appeared  that  two 
of  the  deci.-a8ed  witnesses  were  marksmen,  and  it  was  held  that 
where  witnesses  have  put  their  marks  there  mast  be  proof  that 
BQch  marks  arc  the  marks  of  the  witnesses.  {CoUina  and  Wife 
V.  I^icols  and  W\fe,  1  H.  &  J.  399.)  In  Massey  v.  Masaey,  4 
H.  &  J.  145,  it  was  decided  that  the  declarations  of  a  testator 
to  the  efFect  that  he  believed  he  had  destroyed  his  will,  were 
not  admissible  for  the  purpose  of  proving  a  revocation.  As  to 
these  propositions  there  can  be  no  qnestion.  Neither  the  ex- 
ecution nor  the  revocation  of  a  will  can  be  proved  by  the  mere 
parol  declarations  of  the  alleged  testator  that  be  had  made,  or 
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destroyed  it,  for  that  wonld  be  in  direct  conflict  with  the  re- 
qaircDieatB  of  the  statute  on  these  subjects.  Man;  of  the  au- 
thorities cited  in  arf^meut  go  no  further  than  this,  and  it  is 
not  necessary  to  notice  them  more  particularly,  as  they  have 
little  or  no  bearing  upon  the  question  before  as. 

In  the  Ga«!  of  Griffith  v.  Diffenderffer  et  al.  50  Md.  467, 
the  question  arose  how  far  and  for  what  parpose  eucb  declara- 
tions were  admissible  under  issues  involving  undue  inflnence 
and  fraud,  and  the  court  approved  the  doctrine  which  seems  to 
be  established  by  the  current  of  modern  decisions  in  this  coun- 
try, that  declarations  of  a  testator  made  after  the  ezecation  of 
the  will,  and  so  remote  as  not  to  constitute  part  of  the  ret  gestoB, 
cannot  be  ofl^ered  as  independent  evidence  to  prove  the  cliai^ 
of  fraud,  or  to  show  the  external  acts  of  undue  influence  or  at- 
tempts to  influence  him  to  make  a  will  in  a  particular  direction, 
but  are  admissible  to  prove  his  mental  condition  and  place  him 
before  the  jury  just  as  he  was  when  the  will  was  made,  so  that 
they  could  judge  whether  he  had  intelligence  enough  to  de- 
tect the  fraud,  and  strength  of  will  enougli  to  resist  the  infla- 
ences  brought  to  bear  upon  him,  provided  such  declarations 
were  made  sufficiently  near  in  time  to  justify  a  reasonable  in- 
ference that  the  mental  condition  they  are  intended  to  indi- 
cate existed  when  the  will  was  executed.  In  answer  to  the 
objection  that  such  evidence  may  have  an  effect  beyond  that 
for  which  it  can  be  legitimately  ofEerod,  and  though  not  com- 
petent to  prove  the  facta,  upon  which  the  charges  of  fraud  and 
undue  influence  are  fonnded,  they  may  nevertheless  tend  to 
bias  or  prejudice  the  jnry,  the  court  say,  the  same  objection 
is  applied  also  to  other  species  of  evidence  which  is  compe- 
tent for  one  purpose  and  not  for  another,  and  if  it  be  ad- 
missible under  the  general  rnles  of  evidence  it  cannot  be  ex- 
cluded on  that  ground.  Applying  this  general  doctrine  to 
the  case  before  them,  the  court  held  that  declarations  of  the 
testatris,  made  nearly  a  year  after  the  date  of  the  will,  to  the 
effect  that  she  was  dissatisfled  with  it,  that  she  had  been  per- 
suaded to  make  it,  that  she  was  sorry  she  iiad  not  let  the  law 
make  a  will  for  her  so  that  her  children  would  have  fnred 
alike,  that  she  bad  done  great  injustice  to  her  other  children 
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&Qd  f^raDdchildren,  that  she  waB  troubled  about  it,  vae  Bome- 
times  tempted  to  destroy  the  will,  and  other  like  declaratioDB, 
were  admisBible  for  the  purpose  of  proviDg  her  mental  con- 
dition at  the  time  of  the  execution  of  the  will,  butybr  no 
other  purpote.  This  is  a  conclneire  adjudication  that  each 
aubtequant  declarations,  Bobject  to  the  restriction,  and  to  the 
extent  and  for  the  parpose  thus  indicated,  are  admissible  un- 
der iBsaea  inyolving  fraud  and  undue  influence  as  well  as 
teBtamentarj  capacity.  In  the  same  case  declarations  of  the 
testatrix  in  re^i^rd  to  her  testamentary  intentions,  made  some 
months  before  the  will  and  before  any  improper  influences 
are  supposed  to  have  operated  upon  lier,  were  also  held  to  be 
admissible,  "  Evidence  of  this  character,"  say  the  court, "  may 
be  offered  either  to  rebut  the  charges  of  fraud  and  undue  in- 
fluence by  showing  that  the  will  is  consistent  with  the  long 
cherished  wishes  of  a  testator,  or  that  it  is  contrary  to  well 
settled  convictions  of  what  be  thought  was  a  just  and  proper 
disposition  of  his  property  among  others  standing  in  the  same 
natural  relation  as  those  beneflted  by  the  will.  The  weight  to 
be  given  to  such  testimony  is  a  qaestion  for  the  jnry," 

But  the  questions  thus  decided  are  not  exactly  the  same  as 
that  now  before  as.  In  that  case  (as  indeed  in  most  instances 
where  there  have  been  charges  of  fraud  and  undue  influence) 
the  genuincnesB  of  the  instruments  and  of  the  decedent's  sig- 
nature thereto  were  admitted.  The  question  whether,  or  to 
what  extent  such  declarations  are  admissible  upon  a  charge  of 
forgery  did  not  arise,  and,  in  fact,  we  have  found  but  very 
few  cases  in  which  such  a  question  has  arisen  upon  the  single 
iBsae  of  forgery  -eel  non.  The  only  reported  English  case, 
brought  to  our  notice  by  counsel,  in  which  the  question  has 
been  decided,  is  that  of  Doe  ex  dem.  EIUb  v.  Hardy,  1  Moo. 
&  Kob.  525.  It  was  an  action  of  ejectment.  The  lessor  of 
the  plaintiff  claimed  title  under  a  codicil  to  a  will,  and  the  de- 
fense was  that  the  alleged  codicil  was  a  forgery.  The  plaintiff, 
after  giving  other  evidence,  which  was  admitted  without  ob- 
jection, offered  declarations  of  the  testator  of  his  intention 
that  the  lessor  of  the  plaintiff  should  have  the  property. 
They  were  objected  to  by  the  defendant,  but  Littledale,  J., 
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before  whom  the  case  vaa  tried,  overmled  the  objection  anil 
admitted  them,  saving :  "  I  think  the  declarstiona  of  the  testa- 
tor are  admiBsible  to  show  his  intentions  where  the  defense  is 
either  fraud,  circumvention  or /brye/y."  It  is  true  this  was 
simply  a  decision  at  a  niai  privs  trial,  bnt,  thoogh  made  as 
long  ago  as  1836,  it  does  not  appear  to  have  been  overruled  or 
qoestioned  by  anj  enbseqnent  English  aathority.  On  the  con- 
trary the  very  language  of  the  judge  has  been  cited  and  adopted 
by  the  most  eminent  English  text-writers  on  evidence  and 
wills.  (2  Taylor  on  Ev.  §  1038;  Eoscoe's  Kisi  Prius  Ev. 
[14th  ed.]  67,  971 ;  1  Jarman  od  Wills  [5th  Amer.  ed.  from 
4th  £ng.  ed.],  723.  See,  also,  1  Redfield  on  Wills  [4th  ed.], 
611,  note  4.) 

Bnt  apart  from  direct  authority  on  the  subject,  if  declara- 
tions of  a  deceased  party  are  admissible  io  any  case,  or  to  any 
extent,  or  tor  any  purpose,  where  the  validity  of  an  iostrument 
set  up  AS  his  will  is  in  controversy,  why  should  they  not  be  ad- 
mitted in  a  case  like  the  present  (  This  paper,  if  it  be  testa- 
mentary in  its  character  (a  question  not  now  to  be  decided),  can 
be  effective  only  as  a  will  of  personalty.  It  doee  not  profess  to 
pass  real  estate  and  was  not  attested  by  witnesses.  There  was 
no  witnesB  who  could  prove  that  he  saw  the  deceased  write  or 
sign  it.  Proof  as  to  his  handwriting  by  witnesses  acquainted 
with  it,  was  the  only  direct  testimony  by  which  the  gennine- 
ness  of  the  inatrument  conld  be  established  or  assailed.  Such 
testimony  was  offered,  and  we  infer  from  the  record,  that  a 
large  number  of  witnesses,  and  perhaps  an  equal  number  on 
each  side,  testified  upon  this  subject,  those  for  the  caveators 
swearing  that  to  the  best  of  their  knowledge  and  belief  the 
writing  was  not,  and  those  for  the  caveatees  that  it  was,  the 
handwriting  of  the  decedent.  The  jury  had  also  before  them 
on  the  same  paper  the  admittedly  genuine  part  of  the  letter 
and  were  at  liberty  to  compare  this  with  the  disputed  writing. 
Bnt  in  this  state  of  case  was  no  other  evidence  admissiblef 
Were  the  jury  bound  to  decide  the  issue  and  make  up  their 
verdict  upon  such  testimony  alone,  and  do  the  rules  of  evidence 
inexorably  exclude  from  their  consideration  every  other  fact  or 
circumstance  that'  would  tend  to  throw  light  upon  the  snbject, 
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80  as  to  render  it  probable  or  improbable  that  encb  a  paper  waa 
ever  written  by  the  deoeaaed,  or  in  corroboration  of  the  direct 
teatimoiiy  as  to  handwriting  given  on  either  aide!  We  think 
not.  It  moat  be  admitted  ^at  teatimony  aa  to  handwriting,  in 
any  case  of  alleged  foi^ery,  though  the  beet  tlie  nature  of  the 
case  admits  of,  is  nenally  the  most  anaatisfactorj  speciee  of  evi- 
dence eonrta  of  jnetice  have  to  deal  with.  It  ia  matter  of 
common  experience  in  auch  casea  that  witneeaes  of  equal  hoo- 
eaty  and  chancter,_and  with  eqnal  means  of  knowledge,  are 
fonnd  to  testify  both  for  and  against  the  genuineneae  of  the 
diapated  signature.  The  difficulty  and  donbt  are  increaaed  in 
a  case  like  the  present,  where  the  inatrnment  alleged  to  be 
forged  is  set  up  as  a  will  which  takes  effect  only  after  death, 
and  where  a  forgery,  if  committed  wonld  sorely,  if  ever,  come 
to  the  knowledge  of  the  party  whose  testament  it  purports 
or  is  aaid  to  be.  It  seems  to  ns  that  in  anch  a  case  every  col- 
lateral fact  and  cironmataDce  which  is  not  clearly  immaterial 
and  irrelevant  oaght  to  be  admitted,  to  aid  the  jury  in  reach- 
ing the  truth,  which  after  all  is  the  object  of  every  jnry  trial. 

The  relation  which  Mrs.  Byers  had  ocoapted  to  the  de- 
ceased, the  feelings,  whether  friendly  or  otherwise,  which,  dar- 
ing his  life,  he  manifested  towards  her,  are  facts  which  are 
certainly  not  immaterial  or  wholly  irrelevant,  and  where  such 
feelings  have  been  manifested,  as  they  nanally  are,  by  declara- 
tions made  to  intimate  and  coufidential  friends  who  are  clear 
and  positive  in  their  statements  of  them,  and  especially  when 
made  nnder  sooh  circnmstancea  aa  to  show  that  they  were  earn- 
est and  sincere,  we  see  no  good  reason  wby  they  should  be 
excluded  from  the  consideration  of  the  jnry.  So  again,  aod 
upon  the  same  ground,  hia  declarations  made  before  the  date 
of  the  disputed  paper,  to  the  effect  that  he  intended  to  give 
her  a  share  of  his  estate,  followed  by  declarations  made  after 
that  date  to  the  effect  that  he  had  done  what  he  had  aaid  be 
would  do,  and  liad  secured  to  her,  or  given  to  her,  a  share  of 
hia  estate,  were,  in  our  opinion,  admissible  in  evidence.  In 
such  case  the  time  when  the  declarations  were  made  is  oF  less 
importance  than  in  cases  where  mental  condition,  at  a  partic- 
nlu  period,  is  sought  to  be  shown.     Of  course  more  or  lees 
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weight  ie  attributable  to  tbem  aocordiDg  as  they  were  more  or 
lees  remote  from  the  date  of  the  disputed  writing,  bnt  their 
admisnbiUty  is  not  affected  thereby.  Entertaining  this  view 
of  the  law  on  the  subject,  we  have  carefnlly  examined  the  dec- 
larations testified  to  by  the  several  witnesses  on  the  part  of  the 
caveators,  and  are  of  opinion  they  were  each  and  all  admissible. 
In  this  connection  it  is  proper  also  to  say  that  if  the  qnestion 
were  before  tis  we  should  entertain  no  doubt  as  to  the  admis- 
sibility of  the  declarations  offered  on  the  part  of  the  caveators, 
testified  to  by  their  witnesses  as  made  after  the  date  of  the 
alleged  testamentary  paper. 

But  in  thns  snstaining  the  ruling  excepted  to,  it  must  be 
distinctly  understood  that  we  hold  that  such  declarations  would 
not  be  admissible  if  tliey  stood  alone,  and  had  not  been  pre- 
ceded by  the  direct  proof  of  witnesses  as  to  the  genuineness  of 
the  handwriting.  They  are  not  to  be  taken  as  direct  proof  to 
establish  the  paper,  but  merely  as  corroborative  of  such  direct 
proof,  or  as  a  circnmstance  in  a  case  of  this  character,  where 
such  direct  evidence  had  been  first  given,  proper  for  the  con- 
sideration of  the  jury.  Besides  the  English  anthorities  re- 
ferred to,  we  think  the  admission  of  such  testimony  under  snch 
circumstances,  and  for  snch  purpose,  is  sustained  by  the  major- 
ity of  American  cases,  few  as  they  are,  in  which  this  question 
has  directly  arisen,  been  considered  and  expressly  decided. 
{^Turner  v.  Hand,  3  Wallace,  Jar.  92;  Taylor  Will  Case,  10 
Abbott's  Pr.  Rep.  800 ;  Johnson  v.  Brovm,  51  Texas  Rep.  65 ; 
Beadles  v.  Alexander,  9  Baxter,  Tenn.  Rep.  604.) 

Since  the  above  was  written  our  attention  has  been  called 
to  two  recent  English  decisions  which  were  not  cited  in  argu- 
ment. The  first  is  Sugden  v.  Lord  St.  Leonard^  Law  Rep.  1 
Frob.  r>iv.  154,  in  which  it  was  decided  that  declarations,  writ- 
ten or  oral,  made  by  a  testator  both  before  and  after  the 
execution  of  his  will,  are,  in  the  event  of  its  loss,  admissible 
as  secondary  evidence  of  its  contents.  The  other  is  Oould  v. 
Lakes,  Law  Rep.  6  Prob.  Div.  1,  where  it  was  held  that  state- 
ments of  a  testator,  whether  made  before  or  after  the  execu- 
tion of  the  will,  are  admissible  to  show  what  papers  constitute 
the  wUl;  and  iu  delivering  the  judgment  of  the  court  in  that 
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case,  the  president  (Sir  James  HaDnen)  said :  "  tn  cODsidering 
whether  or  no  sereral  pieces  of  paper  coDstitnte  a  will,  evi- 
dence woald  be  admissible  to  show  that  it  was  the  intention  of 
the  testator  to  make  dispositions  in  conformity  with  those 
fonnd  npon  the  several  sheets  of  paper.  The  present  qnestioD 
is  whether  these  two  papers  were  joined  together,  or  were  he- 
fore  the  testatrix  at  the  time  she  signed.  But  the  question  of 
law  wonld  not  be  different  if  the  suggestion  were  that  the 
first  sheet  was  a  forgery  or  an  interpolation  by  somebody  after 
the  event.  In  snch  »  case  could  it  be  said  that  in  order  to 
establish  that  this  sheet  was  a  gennine  part  of  the  will,  evi- 
dence conld  not  be  given  of  a  statement  of  the  testatrix  be- 
fore slie  made  the  will,  tbat  sbe  was  going  to  dispose  of  her 
property  in  the  manner  in  which  it  appears  to  be  left  in  the 
paper  alleged  to  have  been  interpolated  ?  And  in  my  opinion 
it  is  also  the  law  that  statements  to  the  same  effect  subsequent 
to  the  making  of  the  will  would  also  be  admissible  to  show 
what  was  the  state  of  the  testatrix's  mind  and  intention,  just  aa 
it  would  be  an  ingredient  in  the  consideration  whether  or  no  a 
supposed  interpolated  sheet  were  a  part  of  the  will  at  the  time 
of  the  execution."  From  this  it  would  seem  to  be  clear  that 
the  Englidi  judges  of  the  present  time  would  have  no  difficulty 
in  holding  the  declarations  of  the  decedent  oSered  in  evidence 
in  this  case,  admissible. 

The  motion  to  dismiss  is  overruled.  This  is  not  an  appeal 
from  an  order  or  decree  of  an  Orphans'  Court,  which  must  be 
taken  within  thirty  days  from  the  date  of  the  order,  and  the 
record  transmitted  within  thirty  days  from  the  date  of  the  ap- 
peal, as  required  by  Rule  13  (29  Md.  6),  but  ie  an  appeal  from 
a  "  determination  of  a  court  of  law,"  from  which  an  appeal 
may  be  taken  within  nine  months  from  its  date,  and  the  record 
transmitted  within  six  months  after  the  appeal,  as  provided  by 
Rule  2  (29  Md.  1).  Appeals  from  rulings  of  a  court  of  law 
on  a  trial  of  issues  sent  from  an  Orphans'  Court  have  always 
been  treated  as  falling  under  the  last  cited  rule,  and  under  that 
the  appeal  and  traosmission  of  the  record  in  this  case  were  in 
time. 

Ruling  affirmed,  and  cause  remanded. 
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Boi^EN  v».  Shat. 

LIOS  lUidotB,  Hi.] 
Failube  to  take  bsoubtit  on  bales  fob  obzdit. 

Ad  ezacntoT  irh*  omitB  lo  taka  sacaritj  for  property  said  oa  credit,  m  reqnirsd 
b;  sUtnte,  mutt  make  good  (o  the  ««t*te  lou  raultinf  train  a  pnrohMor'a  in- 
■olrencj. 

Appeal  from  the  CTonrt  of  the  First  District. 

M.  S.  M.  Wallace  and  Chwrlet  L.  £!aiton,  for  appeUaot. 

C.  C.  Kohlaaat  and  O.  L.  Barber,  for  appellees. 

Chaio,  J.  Gl«orge  S.  Bowen,  administrator  (with  the  will 
annexed)  of  the  estate  of  JeffersoD  B.  Shaj,  deceased,  presented 
hia  account  to  the  Probate  Court  of  Cook  count;  for  final  set- 
tlement. Upon  a  hearing  in  the  Probate  Conrt  all  tlie  items 
embraced  in  the  account  were  approved  and  allowed,  except 
(me  of  $7,019  68,  which  the  conrt  disallowed.  From  thi^  or- 
der the  administrator  appealed  to  tbe  Circuit  Conrt,  where  the 
jndgment  of  the  Probate  Court  was  aflirmed.  An  appeal  was 
then  proeecnted  to  the  appellate  court,  bnt  the  reenlt  was  tbe 
same,  and  the  administrator  has  appealed  to  this  court 

In  order  to  obtain  a  correct  understanding  of  the  deciaion 
of  the  Probate  Court  in  disallowing  appellant's  claim,  a  brief 
reference  to  the  facts  seeme  necessary.  During  the  progress 
of  the  administration,  and  before  the  sale  of  the  personal 
property,  tbe  administrator  became  satisfied  that  certain  prop- 
erty, consisting  of  a  stock  of  goods,  good  will,  etc,  would  sell 
much  better  at  private  sale.  The  administrator  applied  to  the 
Probate  Court,  and  obtained  the  following  order : 

"  In  the  Matter  of  the  Estate  of  Jefferson  B.  Shay,  deceased  : 

"  On  petition  of  George  S.  Bowen,  adminiatrator  (with  the 
will  annexed)  of  the  estate  of  Jefferson  B.  Shay,  deceased,  it 
appearing  to  the  conrt  that  it  is  necessary  that  the  personal 
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property  of  said  decedeDt,  to  wit :  a  retail  Btock  of  dry  and 
fancy  goods,  store  fixtures,  and  two  truck  horses  and  haniesE, 
described  in  the  bill  of  appraisement  on  flie  in  this  court,  be 
sold  to  pay  the  debts  of  said  estate ;  it  is  therefore  ordered  by 
the  court,  that  said  administrator  have  leave,  and  he  is  hereby 
authorized,  to  seU  the  said  personal  property,  goods,  chattels 
and  effects  of  said  decedent  at  private  sale,  for  the  purpose 
aforesaid." 

Under  this  order  the  administrator  sold  at  private  sale  the 
property  therein  named  to  W.  A.  Shay,  son  of  the  decedent, 
and  F.  F.  French,  who  were  doing  business  aader  the  name  of 
Shay,  French  &  Co.,  for  the  sum  of  |28,903  78.  There  was 
paid  in  caeh  $8,258  20,  and  the  balance  was  npon  a  credit,  for 
which  the  notes  of  the  pnrchasers  were  taken,  without  secu- 
rity. Afterwards  all  of  the  purchase-money  for  the  goods 
which  was  represented  by  the  notes  was  paid,  except  the  sum 
of  $7,019  58,  and  this  became  uncollectible  on  account  of  the 
insolvency  of  the  purchasers,  Shay,  French  &  Co.  Under 
these  facta  the  qnestion  is  whether  the  administrator  should 
bear  this  loss,  or  whether  it  shall  fall  upon  the  estate. 

Section  90,  chap.  3,  Kev.  Stat.  1874,  page  120,  which  has 
an  important  bearing  on  the  qnestion,  declares :  "  When  it  is 
necessary  for  the  proper  administration  of  the  estate,  the  exec- 
utor or  administrator  shall,  as  soon  as  convenient  after  making 
the  inventory  and  appraisement,  sell  at  pablic  sale  all  the  per- 
sonal property,  goods  and  chattels  of  the  decedent,  when  or- 
dered to  do  so  by  the  county  court  (not  reserved  to  the  widow 
or  included  in  specific  legacies  and  bequests,  when  the  sale  of 
such  legacies  and  bequests  is  not  necessary  to  pay  debts),  upon 
giving  three  weeks'  notice  of  the  time  and  place  of  such  sale, 
by  at  least  four  advertisements,  set  up  in  the  most  public  places 
in  the  county  where  the  sale  is  to  be  made,  or  by  inserting  an 
advertisement  in  some  newspaper  published  in  .the  county 
where  the  sale  is  to  be  made,  at  least  four  weeks,  successively, 
previous  thereto.  The  sale  may  be  upon  a  credit  of  not  less 
than  six  nor  more  than  twelve  months'  time,  by  taking  note 
with  good  security  of  the  pnrchasers  at  such  sale.  The  sale 
may  be  for  all  cash,  or  part  cash  and  -paxi  on  time :  Provided, 
ToL.  in.— 88 
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tbat  any  part  or  all  of  snch  personal  property  may,  where  eo 
directed  by  the  conrt,  be  sold  at  private  sale," 

It  will  be  obserred  that  the  portion  of  the  BectioD  of  the 
statnte  which  anthorizes  a  public  tale  of  the  personal  property 
of  a  decedent  npon  a  credit,  in  ezprefls  terms  reqniree  the  ad* 
miniatrator  to  take  secarity  for  the  property  so  sold.  If,  there- 
fore, an  adminietrator,  in  defiance  of  this  provision  of  the  stat- 
ute, should  proceed  to  sell  the  personal  property  belonging  to 
the  estate  npon  a  credit,  and  take  no  secarity  from  the  pur- 
chaser, it  is  obvious  that  he  would  be  liable  for  any  loss  which 
might  accrue  to  the  estate  on  account  of  a  neglect  on  his 
part  to  follow  the  plain  provision  of  the  statute. 

But  it  is  argued,  that  notwithstanding  public  sales  are  gov* 
eraed  by  the  special  provisions  of  the  statute,  yet  private 
sales  are  on  a  different  footing;  that  they  were  intended  by 
the  statute  to  be  placed  under  the  control  and  direction  of  the 
court ;  that  in  respect  to  snch  sales  the  administrator  derives 
all  his  authority  from  the  order  which  the  court  might  see  fit 
to  make  in  each  particular  case.  We  do  not  think  the  statute 
will  bear  the  construction  contended  for.  The  atatnte  requires 
an  administrator  to  sell  the  personal  property  belonging  to  the 
estate  at  pnblic  sale  in  all  cases,  unless  otherwise  ordered  by 
the  court, — in  other  words,  the  statute  confers  power  on  the 
Probate  Oonrt,  for  good  cause  shown,  to  order  a  portion  or  all 
of  the  personal  property  sold  at  private  sale.  But  the  statute 
does  not  confer  power  on  the  Probate  Conrt  to  direct  in  the 
order  that  the  property  may  be  sold  on  credit  without  security. 
The  power  conferred  on  the  Probate  Court  is  merely  to  order 
or  decree  a  private  sale  in  the  place  of  a  pnblic  sale, — in  all 
other  respects  the  law  regulating  a  public  sale  of  property  by 
an  administrator  remains  iu  full  force  and  effect,  applicable  to 
all  sales,  private  as  well  as  public  No  reason  whatever  exists 
why  an  administrator  should  be  required  to  take  secarity  for 
property  sold  at  a  public  sale,  and  sell  at  private  sale  without 
security.  The  Probate  Conrt  has  no  more  supervision  over  a 
private  sale  than  it  has  over  a  public  sale,  and  hence  the  same 
responsibility  rests  on  the  administrator  to  get  good  security  in 
the  one  case  as  it  does  in  the  othw.    The  words,  *' provided. 
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tint  mj  part  or  all  of  euch  personal  property  may,  where  bo 
directed  by  the  court,  be  eold  at  private  sale,"  were  added  to 
the  BectioD  as  an  amendment,  by  the  legislature,  in  1871,  and 
SB  the  amendmeBt  contains  no  expression  which  wonld  lead  to 
the  cooolnsion  that  a  private  sale  apon  credit  was  aathorized 
without  eectirity,  we  think  it  plain  that  the  legislatnre  intended 
that  these  sales,  when  ordered,  shonld  be  made  with  secarity, 
precisely  as  public  sales  are  made.  The  same  reason  that  re- 
quires Becnrity  in  the  one  case  demands  it  in  the  other.  The 
order  of  the  Probate  Court  prescribed  no  condition  whatever 
in  regard  to  the  sale,  nor  did  it  impose  any  restrictions.  The 
order  merely  authorized  a  private  sale,  leaving  the  adminis- 
trator to  be  governed  by  the  statute  in  making  the  sale.  Had 
tiie  administrator  followed  the  statute,  and  in  making  the  sale 
regoired  good  sectuity,  he  could  have  been  chargeable  with  no 
loss ;  but  as  he  has  neglected  a  plain  requirement  of  the  stat- 
ute, and  the  estate  has  sostained  a  senons  loss  throogh  his  n^- 
ligence,  it  is  bat  right  that  the  loss  shoidd  fall  upon  the  one 
who  has  been  to  blame. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


liESTZ  V3.   PiLBBT. 

[SO  MarylMid,  8M.] 

FCBSOIT    PJiTtSQ    7DHBBAL    BZPENBBS  A  OKBDrrOB    KimTLBO    TO 
ADHINIBTAATIOIT. 

A  niece  by  ntarrlAgs  of  an  IntMtate  dsoedsnt,  who  p>ya  (lie  Utter's  fdiiAnl  ix- 
penaee,  uid  ii  tbgrabj  ths  Urgest  areditoi  of  ths  estat«,  !■  entitled  to  lett«n  of 
•dndaUtnttion  u  a  creditor. 

Appeal  from  Baltimore  county  Orphans'  Coart. 

W.  Burna  Trundle,  for  appellant. 

Wm.  Qraxm  and  Biahard  Qrctson,  for  appellee. 
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Ibtino,  J.  It  appears  from  this  record  that  on  ttie  16tb 
day  of  Febrnaiy,  1883,  a  certain  Margaret  Heinlein  died  intee- 
tate  in  Baltimore  eoDDtj.  Four  days  thereafter,  viz.,  on  the 
20th  day  of  Febrnary,  the  appellee  filed  in  the  Orpbana'  Conrt 
of  Baltimore  eonnty  an  application  for  letters  of  administra- 
tion. Tliat  application  is  in  the  following  langaa;^ :  "  Where- 
as, on  the  16th  day  of  February,  1883,  a  certain  Margaret 
Heinlein  died  withoat  leaving  a  will,  and  to  the  best  of  my 
knowledge  and  information,  no  relatives  io  this  ooontry;  I 
therefore  make  application  to  your  honorable  conrt  the  grant 
of  letters  of  administration  to  me."  This  petition,  it  will  be 
observed,  does  not  arer  that  the  intestate  left  any  personal 
estate  to  be  adminiGtered,  and  does  not  state  that  the  intes- 
tate died  in  Baltimore  county.  Before  the  Orphans'  Coort 
had  acted  on  that  petition,  the  appellant  filed  her  petition  in 
the  same  court  stating  the  death  of  the  intestate  in  Baltimore 
county,  on  the  16th  of  Febrnary,  1883,  and  that  she  left  per- 
sonal property  amonnting  to  three  thousand  dollars,  in  said 
county,  and  also  valuable  real  estate.  It  further  stated  that 
Mai^ret  Heinlein  left  "  no  child  or  descendant,  nor  father  nor 
mother,  nor  other  next  of  kin,  either  of  the  whole  or  half 
blood,  nor  any  relatione  within  this  State ; "  bnt  that  the  peti- 
tioner was  a  niece  of  George  Heinlein,  the  intefitate's  husband, 
who  had  died  Bereral  years  before  bis  wife,  and  that  as  such 
niece  she  was  entitled,  by  the  law  of  this  State,  to  the  one- 
fourth  interest  in  the  real  estate.  The  appellant's  petition 
further  alleged,  that  on  request  Joseph  B.  Cook,  an  under- 
taker, had  furnished  "  the  burial  case,  carriages,  hearse,  and 
other  requisites  for  the  proper  and  decent  interment  of  the 
remains  of  the  said  deceased,  and  that  said  funeral  espensee 
amounting  to  tS8  56,  are  a  preferred  claim  against  the  estate 
of  said  deceased ;  that  said  bill  has  been  duly  proved  by  sud 
Cook,  and  yonr  petitioner  has  paid  the  said  Cook  the  full 
amount  thereof,  and  has  taken  from  him  an  assignment  of  the 
same."  The  bill  and  assignment  are  filed  with  the  petition. 
By  virtue  of  these  alleged  facts  the  petitioner  claims  that  she 
is  the  largest  creditor  of  the  estate  of  the  deceased  and  en- 
titled by  law  to  the  administration  of  the  estate,  and  prayed 
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for  letters  to  be  granted  to  her.  Upon  this  petition,  on  the 
day  of  its  presentation,  the  Orphans'  Oonrt  passed  an  order  re- 
fosing  its  application  and  granting  letters  of  administration  to 
the  appdlee.  On  the  same  day  the  appellant  filed  a  petition 
pra;7ing  leave  to  introdace  teatimooj  in  support  of  her  peti- 
tion, which  prayer  was  also  rejected  and  appeal  was  taken  from 
each  order  of  the  Orphans'  Oonrt  in  the  premises. 

The  petition  of  the  appellant  praying  for  letters  and  stat- 
ing the  facts  of  the  case  was  verified  by  the  petitioner's  oath. 
The  petition  of  the  appellee  was  not.  Inasmnch  as  the  conrt 
refosed  to  hear  testimony  and  have  the  same  written  down  that 
the  petitioner  might  nse  the  same  on  appeal,  we  mnst  and  will 
asenme  that  the  Orphans'  Court  considered  the  facts  established 
by  the  oath  of  the  appellant  attached  to  her  petition,  and  that 
further  testimony  was  unnecessary.  The  court  r^arded  the 
&cts  alleged  as  insufficient  to  give  the  appellant  any  legal  right 
to  claim  administration,  and  regarding  both  appellants  as  entire 
etrani^rs,  committed  letters  to  the  appellee  ;  and  if  the  appel- 
lant has  no  superior  right  by  reason  of  her  having  defrayed 
the  expenses  of  bnrial,  the  Orphans'  Court  exercised  but  a 
rightful  discretion  which  is  not  reviewable.  The  appellant 
claims  that,  being  the  niece  of  the  intestate's  husband,  she  was 
her  niece  by  aflinity,  and  that  whilst  she  was  not  bound  to 
furnish  bnrial  for  the  deceased  at  her  own  cost,  in  the  absence 
of  all  others,  the  dnty  did  devolve  upon  her  to  order  the  requi- 
sites for  proper  buriid,  and  that  having  done  so,  and  having 
paid  the  bill,  she  is  a  creditor  of  the  estate,  and  the  "  latest 
ore^tw"  and  therefore,  by  the  code,  entitled  to  have  letters 
npon  the  estate  to  the  exclusion  of  the  appellee,  who  has  no 
interest  in,  or  claim  on,  the  estate.  Section  SO  of  article  98  of 
the  code  provides,  "  if  there  be  no  relations,  administration 
shall  be  granted  to  the  '  largest  creditor '  applying  for  the 
same,"  The  appellant  relies  on  this  section  of  the  code  as  es- 
.  tablishing  her  right  to  letters  of  administration;  and  her  so- 
licitor contends  that  whether  the  word  '■  creditor  "  used  in  this 
section  be  understood  to  mean  one  who  became  such  in  the 
lifetime  of  the  deceased,  or  whose  claim  arose  against  the  es- 
tate after  the  testator's  or  intestate's  death,  it  makes  no  dif- 
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fereBce ;  that  in  either  case  the  appellant  is  a  creditor  in  the 
sense  of  the  statnte.  Becanse  the  law  holde  the  estate,  in  the 
hands  of  the  executor  or  administrator,  bonnd  to  such  person, 
who,  from  the  neoeseit;  of  the  case,  has  proyided  for  deceased's 
burial,  for  the  expense  incurred,  he  argues  that  the  law  implies 
a  promise  from  the  deceased  while  living  to  pay  for  such  neeea- 
saries  provided  him  after  death.  Baron  Alderson  gives  coun- 
tenance to  such  doctrine  in  CJiapple  v.  Cooper,  13  Mees.  & 
Wels.  253 ;  and  in  a  note  to  Hare  <&  Wallaces  Commenta  on 
Jiogers  v.  Price,  lEMr,  3  T.  &  J.  28,  the  same  theory  of  im- 
plied contract  on  the  part  of  the  decedent  is  deduced  and  sng- 
gested.  The  exigencies  of  this  case  do  not  require  us  either 
to  accept  or  pronounce  agaioBt  that  theory.  It  is  not  the  or-* 
dinarj  way  in  which  such  allowances  from  the  estate  of  a  de- 
ceased person  have  been  justified.  Kumerons  cases  exist 
where  the  person  who  has  provided  the  funeral  has  been  al- 
lowed to  recover  from  the  executor  or  administrator  to  the  ex- 
tent of  a  reasonable  outlay,  in  view  of  the  rank  and  estate  of 
the  deceased,  notwithstanding  the  executor  may  have  given  no 
orders.  In  such  case  because  proper  burial  was  indispensable, 
and  somebody  must  take  the  responsibility  of  having  it  at- 
tended to,  the  law  has  generally  been  understood  to  accord 
payment  from  the  estate  on  an  implied  promise  on  the  part  of 
the  executor  or  administrator  to  pay  it.  (Chitty  on  ContractSj 
286  ;  Qre&n  v.  Salmm,,  8  A.  &  E.  848 ;  Tu^well  v.  Seyman,  3 
Campbell,  298  ;  Rogers  v.  Price,  3  T.  &  J.  28.) 

The  facts  of  the  cases  cited  illustrate  the  propriety  of  this 
appellant,  being  next  of  kin  by  afSnity,  in  the  absence  of  per- 
sons standing  in  closer  attitude,  assuming  to  provide  for  the 
proper  interment  of  the  deceased.  It  was  necessary,  as  Lord 
Ellenboroagh  said  in  Tvffwell  v.  Seyman,  that  somebody 
should  see  to  it,  and  as  this  appellant  was  niece  by  marriage  to 
the  deceased,  it  was  eminently  proper,  if  not  her  absolute  duty, 
that  she  should  have  given  the  orders.  Having  done  so,  and 
having  paid  the  expenses  incurred,  she  ii  certainly,  according 
to  the  authorities  cited,  entitled  to  reimbursement  from  the 
estate.  She  is  therefore  a  creditor  of  the  estate ;  and  if  she  be 
the  "  largest  creditor"  so  as  to  meet  that  requirement  of  the 
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statute,  we  see  no  good  reason  why  she  shall  oot  be  entitled,  as 
a  matter  of  right,  to  the  adminietration. 

By  the  statute  of  the  State  funeral  expenses,  to  a  reason- 
able extent,  are  made  a  preferred  charge  upon  the  estate,  be- 
caose  of  the  indispenaable  neeeaflity  for  proper  burial.  Inaa- 
mnch,  therefore,  as  the  person  who  incurs  that  expense  is  a 
creditor  of  the  estate,  we  cannot  perceive  why  *hcA  creditor 
-waB  rejected  as  not  being  within  the  meaning  of  the  law,  which 
accords  admioistratioo  as  a  matter  of  right  to  the  "largest 
creditor,"  in  the  absence  of  kindred  who  are  r^arded  as  hav- 
ing prior  right.  The  only  reason  why  a  creditor  should,  in 
such  case,  be  entitled  to  administer,  is  because  he  has  an  inter- 
est in  the  estate's  being  administered,  and  being  administered 
properly  and  promptly.  The  larger  the  demand  against  the 
estate  the  greater  the  interest ;  and  therefore,  withont  regard 
to  respective  fitness  for  the  duty,  the  law  of  our  State  gives 
the  "  largest  creditor "  the  prior  right.  A  creditor  who  be- 
comes snch  after  the  death  of  the  decedent,  and  whose  claim 
is  entitled  to  priority  of  payment,  even  over  the  claims  of  those 
whose  claims  accmed  in  the  decedent's  lifetime,  has  equal  in- 
terest with  any  other  creditors  in  the  proper  and  prompt  set- 
tlement of  the  estate.  Being  a  creditor  who  is  preferred  in 
payTnent,  be  certainly  ought  not  to  be  denied,  when  he  is  the 
largest  creditor  also,  the  same  right  and  privilege  in  respect  to 
administration  which  is  accorded  creditors  of  inferior  degree 
as  to  payment.  He  ia  clearly  within  the  reason  of  the  rule. 
He  is  not  excluded  by  the  letter  of  the  law,  for  there  is  no 
qnalifying  word  prefixed  or  added  to  the  word  "  creditor"  ex- 
cept "  largest,"  which  only  indicates  the  order  of  preference. 
In  this  case  it  does  not  appear  that  there  is  any  larger  creditor 
applying ;  and  we  are  told  that  in  fact  she  is  the  only  creditor. 
We  do  not  find  that  the  question  has  ever  arisen  directly 
in  this  State  before ;  but  we  are  not  without  precedent 
and  authority  for  such  construction  in  England,  whence  our 
statutory  provision  is  borrowed.  By  the  common  law  it  was 
the  practice  for  the  ordinary  to  grant  letters  to  the  nearest 
friend.  (Bracton,  60.)  This  was  afterwards  regulated  by  stat- 
ute in  the  time  of  Edward  HI ;  and  subsequently  by  21  Henry 
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YIII,  chapter  5.  By  the  last  statute  it  was  directed  that  if  the 
executor  refused,  or  the  person  died  intestate,  administration 
should  be  committed  "  to  the  widow  of  the  same  person,  or  to 
his  next  of  kin."  Thereafter  it  seems  to  have  been  fully  es- 
tablished and  practiced  in  England,  that  letters  should  be 
granted  in  a.  particular  order  of  priority  among  kindred  very 
similar  to  our  own  statutory  provisions.  In  Tiner's  Abridg- 
ment, vol.  XI  (2d  ed.),  p.  86,  we  find  the  English  law  on  the 
snbject  thus  stated :  "  Ist.  To  the  husband  of  the  wife's  (sep- 
arate) goods  and  chattels.  2dly.  To  the  wife  of  the  husband's 
goods  and  chattels;  but  an  administration  may  be  granted 
to  the  father  before  the  widow,  and  a  residuary  legatee  onght 
to  be  preferred  before  the  widow  in  an  administration  cum  tea- 
tamewto  annexo ;  if  there  is  no  husband  or  wife  living,  then, 
3dly,  to  the  children,  sons  or  daughters.  4thly.  If  the  chil- 
dren die  first,  to  the  father  or  mother ;  then  5thly,  to  a  brother 
or  sister  of  the  whole  blood,  ,  6thly,  To  a  brother  or  sister  of 
tlie  half  blood,  for  they  are  all  next  of  kin  in  equal  degree ; 
and  if  none  of  the  half  blood,  then,  Tthly,  to  the  next  of  kin, 
uncle,  aunt  or  cousin  ;  and  if  none  of  these  desire  the  adminis- 
tration, then,  Sthly,  to  a  creditor ;  for  want  of  all  these,  9thly, 
to  any  other  person  or  persons  at  the  diaeretion  of  the  ordi- 
nary." The  right  of  a  creditor  to  administration  in  the  ab- 
sence of  the  next  of  kin,  in  England,  is  fully  recognized  in 
all  the  books  on  the  subject.  (1  Comyn's  Dig.  Adm'r,  B.  6 ; 
4  Bac.  Ab.  6.  p.  68.)  The  English  courts  have  construed  the 
term  "  creditor "  in  such  connection  to  embrace  persons  hav- 
ing claims  for  funeral  charges,  and  such  who  in  any  way  be- 
came actually  creditors  of  the  estate  after  the  death  of  the 
person  whose  estate  is  chained.  Tn  WiUiama  v.  Jukes,  M  L. 
J.  (Probate),  50,  the  plaintiff  had  become  security  for  the  de- 
ceased iu  his  lifetime.  After  hit  death  he  paid  the  money. 
It  was  held  that,  though  the  plaintiff  did  not  pay  the  money 
in  the  lifetime  of  the  testator  so  as  to  become  his  creditor 
before  his  death,  the  payment  afterwards  made  him  sneh 
creditor  of  the  estate  as  entitled  him  to  grant  of  letters. 

In  Newcomhe  v.  Beloe  et  al,  45  L.  J.  (P.  &  M.)  37,  it  ap- 
pears that  the  deceased  left  a  will  appointing  executors.    The 
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deceased  also  left  a  daughter,  who  employed  a  linen  draper, 
Newcombe,  to  take  charge  of  and  provide  for  the  faceraL 
Be  did  eo,  on  her  assurance  he  should  be  paid  from  the  es- 
tate. The  danghter,  in  defonlt  of  the  esecators  to  take  letters, 
would  have  been  entitled.  She  became  insane,  and  Newcombe 
cansed  the  ezecators  to  be  cited  to  take  letters,  or  show  caose 
why  letters  shoold  not  be  committed  to  him.  The  ezecntors 
having  been  served  and  not  ftppearing,  the  court  granted  let- 
ters to  Newcombe,  The  jndge,  Sir  J.  P.  Wilde,  said :  "  I  see 
no  reason  nnder  the  circnmstances  of  the  present  case,  why 
Mr.  Newcombe  abonld  not  be  considered  a  creditor,  and  I 
therefore  make  a  grant  of  administration  to  him  in  thit  ohar- 
ader."  The  judge,  in  his  opinion,  refers  to  the  case  of  FoiO' 
ler,  wherein  the  undertaker  was  regarded  as  a  creditor,  and  let- 
ters were  granted  him.     {Fowlar'a  Ccue,  Ifl  Jur.  894.) 

The  same  view  of  the  law  was  taken  by  Dr.  Lnshington  In 
tile  Goods  of  C.  Spitttf,  16  Jur.  92.  There  the  wife  had  a  sep- 
arate estate.  The  person  who  had  paid  the  funeral  expenses 
of  the  wife,  took  proceedings  against  the  hnsband,  and  caused 
him  to  be  cited  to  show  canse  why  he  should  not  administer. 
The  husband  appeared  and  contended  that  he  could  only  be 
sued  personally  J  but  the  court  adjudged  that  the  plaintiff  was 
a  creditor  of  the  wife's  estate,  entitled  to  be  heard  in  that 
capacity.  In  that  case  it  is  proper  to  note  that  it  was  done 
notwithstanding  the  plaintiff  had  for  several  years  been  endeav- 
oring to  get  the  husband  to  pay  the  bilL 

Manifestly  the  same  reason  underlies  the  rule,  existing  in 
England  and  established  by  our  statute,  which  accords  admin- 
istration to  some  creditor  when  kindred  fail  or  neglect. 
There  is  no  language  in  the  law  of  either  place  restricting  its 
application  to  the  persons  becoming  creditors  in  the  lifetime 
of  the  decedent.  Each  class  has  the  same  kind  of  interest, 
and  there  seems  to  be  both  wisdom  and  equity  in  the  English 
couetruction  of  the  word  creditor  in  that  connection,  and  no 
good  reason  appears  to  exist  why  we  should  not  adopt  the 
same  view.  The  appellee's  connsel  in  his  brief,  assumes  that 
the  appellant  occupies  the  position  of  a  bare  purchaser  of  the 
undertaker's  bill,  and  as  having  intruded  herself  thus  into  the 
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position  of  holding  s  claim  against  the  estate.  Whatever 
might  be  the  legal  statos  of  a  Btmnger  holding  each  a  poai- 
tion,  bis  equity  might  be  regarded  as  dimimahed  by  hie  seek- 
ing adminietration  righte  in  that  way ;  bnt  this  appellant  seems 
to  have  aaanmed  the  natural  and  praieeworthy  reeponaibility  of 
providing  the  requisites  for  so  sad  an  occasion.  She  may 
have  made  herself  personally  liable.  She  baa  paid  the  bills 
and  taken  an  assignment  and  occupies  the  relation  of  creditor. 
If  she  had  not  taken  an  assignment,  bat  had  been  sued  and 
judgment  had  been  recovered,  according  to  Lord  Denman,  in 
Oreen  t.  Salmon  (already  cited),  which  was  a  case  of  that  kind, 
she  would  have  been  a  creditor  of  the  estate  and  entitled  to  ro- 
imbnrsement  so  far  as  the  judgment  recovered  was  for  es- 
penees  suitable  to  the  condition  and  estate  of  the  deceased. 
Whether  the  espeose  incurred  in  this  inetaDce  was  in  keeping 
with  the  estate  and  situation  of  the  deceased  is  a  matter  still 
with  the  Orphans'  Court.  We  have  no  concern  with  that  in 
this  case.  From  what  we  have  said  it  is  apparent  that  the  or- 
der of  the  Orphans'  Court  appealed  from  mast  be  revetsed. 
Tor  aaght  that  appeara  to  us  this  appellant  is  the  largest  cred- 
itor. She  only  has  applied  as  each  creditor,  and  we  think  she 
is  entitled  to  have  letters. 

Order  reversed,  and  cause  remanded. 


ESIATB  OF  SDNDBBI^4Xn>. 

[60  Iowa,  T83.] 

KlOHT  or    ADOPTED    CHILD    TO    IMHEBIT    THBODSH    ADOPTED 
PABBNT. 

Ad  act  of  mnolher  State  anthoriiing  tbe  adoption  of  a  chfM  Bad  proriding  ihe 
■hall  inherit  from  the  adopted  pareota  at  "  if  she  were  their  Intimate  child," 
does  not  anthoriae  her  to  claim  bj  repreaantation  through  her  adopted  father, 
a  share  tn  th«  eatats  of  his  father  who  sorvlTed  him  and  died  inteatate  in  this 

State. 
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FBOOEEDiNoa  to  determine  who  are  the  heirs  of  John  Snn- 
derlaod,  and  who  are  entitled  to  inherit  his  estate. 

Ifewman  <&  Blake,  for  appellant. 

HiUl  d;  Suston,  for  appellee, 

Sbetsbs,  Ob.  J.  This  canse  vae  snbtnitted  to  the  Circuit 
Court  and  to  this  court  upon  an  agreed  statement  of  facts. 
The  material  portioQ  thereof  is  as  follows :  In  1860,  Wm.  P. 
Snnderland  and  his  wife,  and  their  niece  Ella  Lonise  Foote, 
were  residents  of  the  State  of  Lonisiaua,  and  in  that  year  the 
General  AsBemhly  of  that  State  passed  an  act  authorizing  the 
said  Wm.  F.  and  his  wife  to  adopt  the  said  Ella,  and  provid- 
ing that  her  name  should  be  changed,  and  that  she  should  be 
known  as  Ella  Louise  Foote  Sunderland.  The  following  is 
the  act  passed  by  the  Qeneral  Assembly  of  said  State. 

"An  act  to  authorize  William  f .  Sund^land,  and  his  wife 
Maria  Louise  Sunderland,  to  adopt  their  niece,  Ella  Lonise 
Foote,  and  to  change  her  name  to  Ella  Louise  Foote  Sunderland. 

"  SraTnoN  1.  Be  it  enacted  by  the  Senate  and  House  of 
Bepresentatires  of  the  State  of  Louisiana  in  G}eneral  Assembly 
convened :  That  William  P.  Snnderland  and  Maria  Louise 
Sunderland,  his  wife,  he  and  they  are  hereby  authorized  to 
adopt  Ella  Lonise  Foote,  their  niece,  and  that,  after  said  adop- 
tion, the  said  Ella  Lonise  Foote  shall  be  known  by  the  name  of 
Ella  Lonise  Foote  Snnderland,  and  shall  inherit  from  the  said 
William  P.  and  Maria  Louise  Sunderland,  or  either  of  tiiem,  as 
if  she  were  their  legitimate  child,  withont  prejudice  to  forced 
heirs,  if  any  there  be. 

''  Seo.  2.  Be  it  further  enacted,  etc.,  that  should  the  said 
Ella  Louise  die  withont  issue,  either  the  said  William  P.  or 
Maria  Lonise  Sunderland  surviving,  all  property  which  she 
may  have  inherited  from  the  deceased  shall  revert  to  the  sur- 
viving spouse. 

"  Seo.  8.  Be  it  further  enacted,  etc.,  that  should  the  said 
Ella  Louise  survive  the  said  William  P.  and  Maria  Louise  Sun- 
derland, and  die  withont  issue,  then  all  property  which  she 
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may  h&ve  inberited  from  either  or  both  of  s^d  parties  ah&Il 
paBB  to  the  heirs  of  the  eaid  William  P.  and  Haria  LoniBe  San- 
derland,  aa  thongh  this  act  had  never  been  passed." 

William  F.  Sunderland  and  his  wife  adopted  the  said  EUa 
in  strict  accordance  with  the  provisions  of  the  foregoing  act. 
All  of  said  parties  continaed  to  reside  in  Lonisiana  nntil  the 
death  of  William  P.  and  his  wife,  which  preceded  the  death  of 
John  Sunderland,  who  resided  and  died  in  the  State  of  Iowa, 
where  the  property  to  be  distributed  ia  situated.  William  P. 
is  the  son  of  John  Sunderland.  The  appellant  claims  that 
nnder  the  act  of  adoption  aod  law  of  Louisiana,  she  became 
the  child  of,  and  heir  of  her  adopting  father.  That  the  law  of 
her  domicile  fixed  her  status,  and,  because  of  snch,  she  became 
the  child,  and  entitled  to  inherit  from  snch  parent,  not  only  in 
Louisiana,  bat  in  this  State,  unless  there  is  some  statute  or 
policy  of  the  State  of  Iowa  which  prevents  her  from  so  in- 
heriting. In  support  of  this  proposition,  ^osa  v.  ^ota,  129 
Haas.  243,  ia  cited.  The  question  in  that  case  waa  whether  a 
child  adopted  in  Pennsylvania  who,  with  the  adopting  parents, 
afterwards  became  domiciled  in  Massachusetts,  where  one  of 
the  parents  died,  could  iuherit  from  snch  parent  property  sit- 
uate in  the  last-named  State.  It  was  held,  nnder  the  circum- 
etances,  that  he  could  inherit. 

The  precise  question  determined  in  that  case  is  not  in  the 
case  at  bar.  It  is  Joho  Snnderlaod's  estate  which  is  to  be  dis- 
tributed, and  not  that  of  W,  P,  Sunderland.  As  the  latter 
died  before  John,  the  former  did  not  inherit  from  the  latter, 
and  the  property  of  John  did  not  vest  in  or  belong  to  William 
P.  Ent  the  appellant  claims,  as  has  been  before  stated,  that 
she  is  the  child  and  heir  of  Wm.  P.,  as  fixed  by  the  law  of  her 
domicile,  and  therefore  she  inherits  a  share  of  John  Sunder- 
land's estate  under  a  statute  of  this  State  which  ia  as  follows : 
"If  any  one  of  his  (intestate's)  children  be  dead,  the  heirs  of 
snch  child  shall  inherit  his  share  iu  accordance  with  the  rules 
herein  prescribed,  in  the  same  manner  as  though  such  child 
had  outlived  hi3  parents."    (Code,  §  2454.) 

There  are  some  doubts  whether  the  word  heirs  as  used  in 
the  foregoing  statute  means  one  that  has  been  adopted.     Pass- 
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ing  finch  question,  the  appellant,  to  maiatain  her  claim,  most 
not  only  eetablish  that  she  can  inherit  from  William  P.  Snn- 
derland,  bat  also  that  she  can  inherit  through  him,  or  by  the 
right  of  representation,  snoh  share  of  John  Sunderland's  estate 
aa  William  P.  would  have  inherited  had  he  oatlired  the 
fonner.  This  question  can  only  and  moBt  be  determined  by  a 
constraction  of  the  statute  of  Louisiana,  and  for  the  purposes 
of  the  case  it  will  be  conceded  that  the  status  of  the  appellant 
is  to  be  fixed  and  determined  by  the  law  of  her  domicile. 

The  statute  aforesaid  provides  the  appellant  "shall  be 
known  by  the  name  of  Ella  Louise  Foote  Sunderland  and  shall 
inherit  from  said  William  P.  or  Maria  Loaise  Sunderland,  or 
either  of  them,  as  if  she  were  their  legitimate  child."  A 
strained  construction  should  not  be  placed  on  the  foregoing 
statute.  The  appellant  inherits  Jrom  William  P.  Sunderland 
as  though  she  were  his  legitimate  child.  That  is,  she  inherits 
from  him  as  a  legitimate  child  would,  or  in  the  same  manner 
or  to  the  same  extent.  Bat  she  is  not  his  child  or  heir  except 
as  fixed  by  the  Louisiana  statute.  That  statute  does  not  say 
that  the  appellant  is  the  heir  or  entitled  to  inherit  from  John 
Sunderland,  or  that  she  shall  or  can  inherit,  a  part  of  his  estate 
through  William  P.  Whatever  property  the  latter  owned 
at  his  death  the  appellant  can  inherit,  but  it  does  not  follow 
that  she  can  inherit  property  th^t  never  belonged  to  her  adopt- 
ing parent.  If  the  intention  had  been  that  the  appellant 
should  inherit  through  William  P.  Sunderland,  we  think  the 
statute  would  have  so  provided.  It  is  a  special  statute,  evi- 
dently passed  at  the  instance  of  William  P.  Its  terms  and 
conditions  were,  without  doubt,  dictated  by  him,  and  we  are 
forced  to  the  couclnsion  that  the  only  purpose  and  intent  was 
as  expressed  therein  and  as  above  indicated.  That  such  was 
the  intent  is  apparent  from  the  second  and  third  sections. 
Special  provisions  are  there  made  as  to  who  shall  inherit  in 
case  the  appellant  survived  her  adopting  parents  and  died  with- 
out issue.  In  such  case  the  heirs  of  such  parents  were  to  in- 
herit, and  not  the  heirs  of .  the  appellant.  It  is  evident  the 
statute  of  this  State  cannot  enlarge  or  extend  the  scope  and 
efi^eet  of.  the  statute  authorizing  the  adoption  of  the  appellant. 
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The  facts  in  Keefftwt  v.  Geraghty,  14  Chica^  I^^al  News, 
84  (b.  a  101  111.  26),  were  tiiat  Michael  B.  Eee^an  and  his  wife 
adopted  Mary  Ann  Ee^;an  aa  their  daughter,  nncier  a  Btatate 
of  WiacoDBin,  which  provided  that  an  adopted  child  "  shall  be 
deemed,  for  the  pnrpoae  of  inheritsDce  and  sQccession  *  *  « 
the  same  to  all  intents  aiid  purposes  as  if  sach  child  had  been 
bom  in  lawful  wedlock  *  *  *  eaving  only  that  such  child 
shall  not  be  deemed  capable  of  taking  property  expressly  lim- 
ited to  the  heirs  of  the  body  or  bodies  of  such  petitioner  or 
petitioners." 

Michael  K.  Keegao  and  his  wife  removed  to  niioois,  where 
the  latter  died,  and  the  swd  Michael  married  again  and  left 
surviving  him  a  natural  child  to  whom  he  devised  his  prop- 
erty. The  question  was  whether  Mary  Ann  Ke^an  could  in- 
herit from  such  child.  It  was  held  by  the  Supreme  Court  of 
Blinoia  that  she  could  not.  The  decision  was  based  npon  a 
construction  of  a  statute  of  that  State  which  provided :  "A 
child  so  adopted  shall  be  deemed,  for  the  purposes  of  inherit- 
ance by  such  child,  *  *  *  as  if  he  had  been  bom  in  law- 
ful wedlock."  It  was  held  that  Mary  Ann  Keegan  could  not 
inherit  from  the  deceased  child  of  Michael  B.  Eeegan,  becaose 
she  was  not  tlie  sister  of  the  said  child.  And  yet  ahe  was  such, 
if  for  the  parpoee  of  inheritanee  she  should  be  regarded  aa 
having  been  bom  in  lawful  wedlock.  But  as  ^be  was  not  a 
sister  in  fact,  it  was  held  that  she  could  not  inherit  under  the 
statute.  The  logical  result  of  the  decision  is,  that  the  adopted 
child  under  the  Illinois  statute  can  only  inherit  from  the  adopt- 
ing parent. 

The  appellant  is  not  the  child  in  fact  of  John  Sunderland, 
nor  hifi  heir,  because  the  act  of  adoption  does  not  make  her 
such,  or  provide  that  she  shaU  inherit  through  William  P.  Sun* 
derland,  or  by  the  right  of  representation. 

Affirmed. 

Adajib,  J.,  distenting.  The  question  presented  in  this  case 
is  as  to  the  distribution  of  that  part  of  John  Sunderland's 
estate  which  would  have  been  inherited  by  his  son,  Wm.  P. 
Sunderland,  if  he  had  outlived  the  intestate.    There  ought,  I 
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tbink,  to  be  do  difficnlt;  in  answerinff  the  qaeetion,  becaoM 
the  statute  proridee  who  Bball  take  hia  ahare  in  '  plain  and  ex- 
plicit tenna,  and  this  ia  wholly  a  matter  of  atatnte.  "We  have 
no  occasion  to  inqture  who  would  take,  bat  for  the  atatnte. 
There  ie  no  natural  right  which  the  atatnte  cannot  control. 
The  wishes  of  the  ancestor  mnst  control,  and  the  statute  is  sup- 
posed to  express  his  wishee,  in  the  absence  of  any  testamentary 
disposition. 

Where,  then,  a  person  dies  intestate,  we  have  only  to  in- 
qoire  what  was  the  statute  mider  which  he  died.  If  we  find 
its  terms  to  be  plain  and  nnambignons,  we  must  take  it  as  it 
reads.  We  cannot  be  allowed  to  engraft  upon  it  an  exception 
by  judicial  constmetion.  Yet  that  is  what  the  majority  does, 
as  it  seeme  to  me,  and  the  only  reason  for  it,  that  I  can  dis- 
cover, is  that  the  statute  innovates  npoa  the  common  law  mle 
of  descent,  and  cannot  be  supposed  to  express  the  wishes  of  the 
intestate,  notwithstanding  it  mnst  be  asenmed  that  he  elected 
to  die  intestate. 

Let  us  see  whether  I  am  correct  in  my  position,  that  the 
majority  engrafts  by  judicial  constmetion  an  exception  npon 
a  plain  and  nnambignons  statute.  Section  2454  of  the  Code 
is  in  these  words :  "  If  any  one  of  his  (the  intestate's)  children 
be  dead,  the  heirs  of  such  child  shall  inherit  his  share  in  ac- 
cordance with  the  rules  hereinafter  prescribed,  in  the  same 
manner  aa  though  sach  child  had  outlived  his  parents."  We 
have  a  case  where  one  of  the  intestate's  children  wag  dead  at 
the  time  the  intestate  died.  Wm.  F.  Snnderland  was  cue  of 
the  intestate's  children,  and  he  was  dead.  Nov  the  statute 
expressly  says  that  "  the  heirs  of  such  child  shall  inherit  his 
share.'*  To  determine,  then,  who  ahall  inherit  hia  share,  we 
have  only  to  inquire  who  were  his  heirs.  If  Ella  Louise  Foote 
Sunderland  was  his  heir,  she  must  inherit  That  she  was  not 
each  there  can  be  no  pretense.  She  was  adopted  with  that  ex- 
press view.  The  act  of  adoption  expressly  provides  "that 
Wm.  P.  Sunderland  and  Maria  Louise  Snnderland,  his  wife, 
be,  and  they  are  hereby,  authorized  to  adopt  Ella  Louise  Foote, 
their  niece,  and  that  after  said  adoption  the  said  Ella  Louise 
Foote  shall  be  known  by  the  name  of  Ella  Louise  Foote  Bud- 
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derland,  and  shall  inherit  from  the  said  Wm.  P.  and  MariR 
Looise  SonderlaBd,  or  either  of  them,  aa  if  she  were  their  Inti- 
mate child."  Without  an;  qaesJiioD,  thea,  Ella  Louise  Foote 
Sunderland  became  the  heir  of  Wm.  P.  Snnderland.  We 
come  next  to  inqaire  whether  ahe  was  such  heir  as  is  contem- 
plated by  the  word  "heirs"  ae  used  in  section  2451  of  the 
Code,  above  cited.  The  word  heir  is  a  legal  term,  an'd  means 
any  one  who  can  inherit.  This  is  all  the  significance  that  the 
word  has.  It  seems  abandantly  evident  to  me  -that  by  the 
word  "  heirs,"  as  nsed  in  the  section  cited,  is  meant  those  who 
can  inherit.  It  does  not,  I  think,  mean  heirs  b;  blood  alone, 
nor  heirs  by  adoption  alone,  bnt  all  who  can  inherit.  We  have 
already  held  that  our  statute  of  descent  must  be  construed  lit- 
erally, regardless  of  blood  relationship.  {Moor«  v.  Weaver,  6S 
Iowa,  II.)  To  my  mind  it  is  clear  that  those  who  would  have 
inherited  from  VVm.  P.  Sunderland,  if  he  survived  his  father, 
shall  now  inherit  his  share.  We  can  easily  conceive  that  Wm. 
P.  Suoderland  and  his  wife  may  have  adopted  their  niece 
largely  with  the  view  of  perspective  iaberitance  from  the  in- 
testate. There  is  certainly  no  reason  for  supposing  that  the 
constmction  which  I  would  give  the  etatntc  would  work  an  un- 
foreseen and  nndeeired  diversion  of  the  property.  It  is  trae, 
the  act  of  adoption  modifies  what  would  otherwise  be  the 
rule  of  inheritance  from  Ella  Louise.  Bnt  the  special  pro- 
vision as  to  inheritance  from  her  does  not  modify,  nor 
have  any  tendency  to  modify,  the  express  provision  as  to 
inheritance  by  her.  She  is  not  the  leas  the  heir  of  Wm.  P.  as 
provided,  and  is  not  the  less  embraced  within  the  word  "  heirs  " 
aa  used  in  the  section  of  the  Code  above  cited.  Nor  does  the 
fact  that  ahe  was  adopted  in  Louisiana  make  her  leas  the  heir. 
Her  adoption  there  established  her  relation  to  her  adopting 
father  completely,  and  that  relation  mast  be  recognized  else- 
where. {Rota  V.  Moaa,  129  Mass.  213.)  She  without  questiou 
would  have  inherited  from  Wm.  P.  Snnderland  in  Iowa.  That 
is  all  we  need  to  know,  because  the  statute  expressly  makea 
Wm.  P.'s  heir,  John's  heir  Wm.  P.  being  dead.  It  distrib- 
utes what  wonld  have  been  Wm.  P.'s  share  to  those  who 
wonld  have  inherited  from  Wm.  P.  if  he  had  survived  his 
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father  aod  died  intestate  seized  of  it.  No  language  oould  mot^ 
clearly  give  expreesion  to  this  idea. 

Bnt  it  is  thought  by  the  majority  that  the  constraction 
vhieh  should  be  given  to  our  statate  of  desoeot  should  be  gov- 
erned somewhat  by  the  constmctioa  which  baa  been  given  by 
the  Supreme  Court  of  Illinois  to  the  lUioois  statute  of  descent. 
The  majority  cited  and  rely  upon  Keegan  v.  Gerahty,  14  Chi- 
cago Legal  NeWB,  84  (b.o.  lOt  111.  36).  But  in  my  opinion, 
that  case  bears  no  analogy  to  this.  The  question  in  that  case 
was  as  to  the  descent  of  the  estate  of  one  Mary  Gertrude  Kee- 
gan.  The  plaintiff,  Mary  Ann  Keegan,  claimed  to  inherit  it  as 
the  heir  of  Mary  Grertmde.  Her  alleged  heirship  was  predi- 
cated upon  the  theory  that  she  was  the  sister  of  Mary  G-er- 
tmde.  Had  she  been  the  sister,  she  would  under  the  statnte 
of  niinois  have  been  the  heir.  The  question  presented  was  as 
to  whether  she  was  the  sister.  The  court  held  that  she  was 
not.  The  fact  was  that  she  was  the  adopted  daughter  of  Mi- 
chael R.  Keegan,  and  the  intestate  Mary  Q-ertrade  Keegan  was 
the  actual  daughter  oF  Michael  B.  Keegan.  The  court  very 
properly  held  that  Mary  Ann  Keegan  and  Mary  Gertrude  were 
not  sisters.  The  relation  of  sister,  unlike  that  of  heir,  is  a 
mero  natural  relation,  and  cannot  be  constituted  by  statutes,  as 
the  relation  of  heir  can  be.  The  court  in  that  case,  referring 
to  the  statate,  said :  "  To  inherit  under  that  statute  she  (the 
plainti2)  must  be  a  sister  of  Mary  Gertrude  Keegan.  Pefi- 
tioner  is  not  such  sister,  nor  has  she  been  made  an  adopted 
sister,  and  had  given  her  the  right  of  an  adopted  sister  to 
Mary  Gertrude  Keegan.  An  adopted  child  is  not  a  child  in 
fact,  nor  is  an  adopted  child,  having  the  rights  of  a  child,  a 
child  in  fact.  But,  under  the  statute  of  descent,  to  inherit 
from  Mary  Gertrude  Keegan  as  her  sister,  the  petitioner  must 
hare  been  the  actual  child  of  Michael  B.  Keegan." 

The  court  further  held  in  that  case  that  the  petitioner,  who 
bad  been  adopted  under  the  laws  of  Wisconsin,  could  not  have 
greater  rights  than  if  adopted  under  the  laws  of  Illinois,  and 
by  the  laws  of  Illinois  it  is  expressly  provided  that  an  adopted 
child  shall  not  be  capable  of  taking  "  property  from  the  lineal 
or  collateral  kindred  of  the  parent  by  right  of  representation." 
Vou  m.— 84 
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How  inapplicable  that  caae  is  to  the  case  at  bar  may  be  seen 
from  this,  that  if  Ella  Louise  Foote  Sunderland  is  the  heir  of 
Wui.  P.  Sunderland  within  the  meaning  of  the  Iowa  etatate, 
then  by  that  same  statnte  she  is  expressly  made  capable  of 
taking  property  from  the  lineal  kindred  by  right  of  represen- 
tation. I  cannot  agree  with  the  majority,  and  I  think  that  the 
judgment  of  the  court  below  should  be  reversed. 

I  am  anthorized  to  aay  that  Mr.  Justice  Day  concurs  with 
me  in  this  dissent. 


BUndlet  vs.  Weightsok. 

[eo  Hu^iuia,  les.] 

PRECATORT  WORDS    IN   A   DEVISE. — MeAHDIO   OF   EZPRBSSHllf 
"  NEAR   RELATIVES." 

A  derlw  bf  th*  tuUtor  to  biB  irifa.  "  with  a  Bpecial  request  Ihtt  at  faer  death 
eh«  ^Te  the  said  lands  to  be  «qiially  divided  between  her  near  relatdTes  and 
mine,''  creates  a  trnat  for  the  benefit  of  such  relatiTcs. 

The  ezpresgittD  "  near  relaUves  "  is  legally  certain,  and  means  such  persona  •• 
will  take  nnder  tha  statnte  of  diitribntioni. 

•  Appeal  from  the  Circuit  Court  of  Dorchester  county. 
The  opinion  states  the  case. 

Clement  SuUvane,  for  appellants. 

Daniel  3f.  Benry,  Jr.,  Wm.  B.  Martin,  Ckm.  E.  Bay- 
ward,  and  Sewell  T.  MiJhoui'ne,  for  appellees. 

HrroHiE,  5.  The  appeal  in  this  case  is  from  the  decree  of 
the  court  below  based  upon  its  construction  of  a  clause  in  the 
last  will  of  William  Wrightson,  deceased,  which  is  as  follows : 

"  I  give  and  devise  to  my  son,  William  Clinton  Wrightson, 
all  my  lands  and  the  residue  of  my  personal  estate,  after  my 
wife's  thirds  are  taken  out,  and  all  ray  just  debts  are  paid,  and 
the  expenses  of  settling  my  estate  are  taken  out,  with  the  fol- 
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lowing  proviso — that  ia  to  say,  if  my  son,  WiUiara  Cliatoa 
Wrightflon  should  die  leaving  no  child  of  the  lawful  issue  of 
biB  body  at  the  time  of  his  death,  it  is  my  will  and  desire  that 
my  said  wife,  Sarah  Wrightson,  shonld  have  my  said  lands  or 
real  estate  above  deviaed  to  my  said  son,  with  a  special  request 
that  at  her  death  8he  give  the  said  lands  to  be  equally  divided 
between  her  near  relatives  and  mine." 

The  eaid  son  of  the  testator  having  snrvived.his  father  and 
having  died  unmarried  and  without  issue,  the  widow  of  the 
testator,  the  said  Sarah  Wrightson,  having  outlived  the  said 
"William  Clinton  Wrightson,  who  was  the  only  son  of  herself 
find  William  Wrightson,  toot  possession  of  her  husband's  said 
lands,  according  to  the  terms  of  said  devise  and  remained  in 
possession  and  enjoyment  thereof  until  she  died  in  the  year 
1881.  The  said  Sarah  having  died  intestate,  without  having 
by  will,  deed  or  otherwise  given  the  said  lands  to  be  etjually 
divided  between  her  near  relatives  and  the  near  relatives  of  her 
husband,  the  appellees,  as  the  next  of  kin  or  heirs  at  law  of  the 
said  testator,  filed  their  bill  of  complaint  charging  that  by  the 
terms  of  the  said  devise  to  said  Sarah  Wrightson  a  trust  was 
created  under  which  they  became  entitled  to  an  undivided  one- 
half  of  said  lauds,  and  the  defendants  in  the  bill,  as  the  next 
of  kin  or  heirs  at  law  of  the  said  widow,  became  entitled  to 
the  other  undivided  one-half  of  said  lands,  and  praying  a  sale, 
because  incapable  of  advantageous  partition,  of  the  said  lauds, 
and  for  distribution  of  the  proceeds  thereof  among  the  said 
parties. 

The  defendants  in  their  answer,  while  admitting  all  the 
facts  alleged  in  the  bill,  including  the  averments  that  the  com- 
plainantsare  the  heirs  at  law  of  the  said  testator,  and  the  defend- 
ants the  heirs  at  law  of  the  said  widow,  and  that  the  said  lands 
are  not  susceptible  of  division,  deny  that  any  trust  was  created 
by  said  devise,  but  claim  that  under  it,  the  said  Sarah  Wright- 
son, upon  the  death  of  the  testator's  said  son  without  issue, 
took  a  fee  simple  title  to  her  husband's  real  estate,  subject  ex- 
clusively to  her  own  power  of  disposition ;  and  having  thus  the 
sole  ownership  thereof,  upon  her  dying  intestate,  the  said  real 
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eiitate  vested  in  them  as  her  next  of  kin  or  heire  at  law,  and 
the  complaiuants  had  do  title  or  intereet  whatever  in  the  same. 

The  Circnit  Court  sitting  in  equity,  saEtained  the  constnic- 
tion  of  the  will  contended  for  b;  the  complainants,  and  decreed 
a  sale  accordingly ;  wherenpOQ  the  defendants  prayed  this  ap- 
peal. 

The  case  thus  presented  lies  within  a  verj  narrow  compasK. 

As  the  tmst,  if  any,  attached  by  the  testator  to  hifi  deviBe 
to  his  wife  is  not  coached  in  the  langnage  of  command  or  pos- 
itive injunction,  the  first  point  of  inqniry  is  whether,  and  to 
what  extent,  this  court  is  diepoeed  to  regard  the  wishes  of  a 
testator  when  expressed  in  the  form  of  desire  or  expectation  as 
grafting  a  trust  upon  a  devise  or  legacy ;  and,  secondly,  aGsnm- 
ing  that  words  of  that  character  will  be  held  to  create  a  trust, 
is  there  anything  in  the  terms  or  nature  of  the  present  de- 
vise that  will  defeat  the  effect  such  words  would  otberwise 
have! 

It  may  be  stated  as  a  general  result  of  the  cases  in  r^ard  to 
the  effect  of  words  expressive  of  wishes  of  a  testator,  not  imper 
stive  in  form,  that  whether  the  words  of  the  will  are  thoae  of 
recommendatioQ  or  precatory,  or  expressing  hope,  or  that  the 
testator  has  no  doubt,  if  the  objects  with  regard  to  whom  such 
terms  are  applied  are  certain,  and  the  subjects  of  property  to 
be  given  are  also  certain,  the  words  are  considered  imperative 
and  create  a  trust.  (1  Jarman  do  Willa  [Band.  &  Talc,  ed.], 
680 ;  2  Story's  Eq.  Jnr.  §  1068.) 

It  is  tme  a  tendency  has  been  manifested  by  some  courts  to 
restrict  the  application  of  this  general  rule,  or  to  qualify  it,  and 
even,  as  in  Pennoek's  Case,  20  Penn.  St.  Bep.  272,  to  reject  it 
altogether,  and  to  adopt  as  more  reasonable  the  presumption, 
that,  words  precatory  in  form  are  meant  to  imply  discretion  in 
the  donee,  and  should  be  so  construed,  anleee  clearly  shown  to 
be  used  in  an  imperative  sense  from  other  parts  of  the  will; 
but  we  consider  the  weight  of  authority  to  be  for  upholding 
words  of  request,  desire,  expectation,  and  the  like,  aa  creative 
of  trusts,  when  the  contrary  does  not  appear  from  the  context 
or  by  necessary  implication. 

Among  many  comparatively  late  cases  in  which  this  doo- 
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trine  has  been  maintained  may  be  cited  those  of  Heed^s  Ad- 
miniatraior  v.  Beed,  80  lud.  313;  Harriton  v.  /larriaon't 
Adm'x,  2  Grattan,  1 ;  and  Warner  v.  Bates,  98  Mass.  274.  In 
the  first  of  these  cases  the  beqnest  was  :  "  It  ia  my  will  that 
my  son  Stephen  shall  receive  of  tn;  estate  the  sain  of  two  hun- 
dred dollars  to  be  paid  him  at  the  death  of  my  wife,  provided 
my  wife  shall  ontlive  me,  which  said  two  handred  dollars  it  is 
my  wish  my  eon  Stephen  shall  add  to  the  advancement  he  may 
make  his  sod,  Bumpaon  S.  Keed,  when  Sampson  comes  of  age." 
The  conrt  held  that  the  beqneet  created  a  tnist  iu  favor  of 
Sampson  and  that  the  lej^cy  was  to  go  to  him  on  liis  arriving 
at,  majority,  whether  his  father  made  any  advancement  to  him 
or  not.  The  case  in  Grattan  arose  npon  the  coDStrnction  of  a 
devise  very  similar  to  the  one  in  the  present  case.  It  was :  "  In 
the  ntmoBt  confidence  in  my  wife,  I  leave  her  all  my  worldly 
goods  to  sell  or  keep  for  distribution  amongst  oar  dear  chil- 
dren as  she  may  think  proper.  My  whole  estate,  real  and  per- 
sonal, are  left  in  fee  simple  to  her;  only  reqneeting  her  to 
make  an  equal  diatributioh  among'  oar  heirs.  *  *  *  Of 
coarse  I  wish  first  of  all  that  all  my  debts  shall  be  paid."  It 
was  there  held,  that  the  widow  was  invested  with  the  l^al 
title  to  the  whole  estate,  subject  to  the  payment  of  the  tes- 
tator's debts ;  that  she  took  the  beneficial  interest  in  the  estate 
for  her  life,  and  that  the  children  of  the  marriage  took  a 
vested  remainder  in  fee  in  the  estate  to  commence  in  pos- 
session at  tlie  widow's  death ;  or  earlier  at  her  election.  This 
decision  distinctly  recognizes  the  principle,  that  precatory 
words  in  a  will  are  saffieient  to  create  a  trust,  where  the  sub- 
ject and  object  are  certain. 

In  Warner  v.  Batee,  98  Mass.  274,  the  wife  in  her  will  gave 
to  her  husband  the  use  and  income  of  the  estate,  "  in  the 
full  confidence  "  that  he  would  give  her  children  by  a  fonner 
marriage  such  comfort  and  support  as  they  might  stand  in  need 
of.  The  conrt  in  that  case  held  that  these  words  subjected 
the  income  to  a  trust  which  could  be  enforced  in  eqnity. 

Bigelow,  0.  J.,  in  pronouncing  the  opinion,  discnsses  the 
doctrine  of  precatory  trusts  with  such  clearness  and  ability, 
and  the  relations  of  the  testator  and  the  legatee  being  that 
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of  hasband  and  wife,  as  in  this  case,  we  .make  the  following 
qnotstioD  from  liie  opinion : 

"We  see  no  sufficient  ground  for  calling  in  qneation  the 
wiedom  or  policy  of  the  rule  of  constmction  nnifornily  applied 
to  wills  in  the  conrts  in  England,  and  io  most  of  the  United 
States,  that  words  of  entreaty,  recommendation  or  wish,  ad- 
dressed by  a  testator  to  a  devisee  or  lc^t«e,  will  make  him 
a  trastee  for  the  person  or  perBons  io  whose  favor  snch  ex- 
pressions are  used,  provided  the  testator  has  pointed  out  with 
clearness  and  certainty  the  objects  of  the  trust,  and  the  snb- 
ject-inatter  on  which  it  is  to  attach,  or  from  which  it  is  to 
arise  and  be  administered.  The  criticisms  which  have  been 
sometimes  applied  to  this  mle  by  text  writers,  and  in  judicial 
opinions,  will  be  found  to  rest  mainly  on  its  applications  in 
particular  cases,  and  not  to  involve  a  doubt  of  the  correctness 
of  the  rule  itself,  as  a  sound  principle  of  construction.  In- 
deed, we  cannot  understand  the  force  or  validity  of  the  objec- 
tions arged  against  it,  if  care  is  taken  to  keep  it  in  subordina- 
tion to  the  primary  and  cardinal  rule  that  the  intent  of  the 
testator  is  to  govern,  and  to  apply  it  only  where  the  creation 
of  a  trust  will  clearly  subserve  that  intent.  It  may  sometimes 
be  difficult  to  gather  that  intent,  and  there  is  always  a  ten- 
dency to  construe  words  as  obligatory  in  furtherance  of  a  re- 
sult which  accords  witii  a  plain  moral  duty  on  the  part  of  a 
devisee  or  legatee,  and  with  what  it  may  be  supposed  the  testa- 
tor would  do  if  he  could  control  his  action.  But  difficulties 
of  this  nature,  which  are  inherent  in  the  subject-matter,  can 
always  be  readily  overcome  by  bearing  in  mind  and  rigidly 
applying  in  all  such  cases  the  test,  that  to  create  a  trust  it 
must  clearly  appear  that  the  testator  intended  to  govern^ind 
control  the  conduct  of  the  party  to  whom  the  language  of  the 
will  is  addressed,  and  did  not  design  it  as  an  expression-  or 
indication  of  that  which  the  testator  thought  would  be  a  rea- 
sonable exercise  of  a  discretion  which  he  intended  to  repose 
in  the  legatee  or  devisee.  If  tlie  objects  of  the  supposed 
trust  are  certain  and  definite ;  if  the  property  to  which  it  is  to 
attach  is  clearly  pointed  out;  if  the  relations  and  situation  of 
the  testator  and  the  supposed  cestuts  que  trmt  are  snch  as  to 
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indicate  a  strong  interest  vn  the  part  of  the  testator  in  making 
them  partakers  of  his  boantj ;  and  above  all,  if  the  recom- 
mendatory or  precatory  clanee  is  so  expressed  as  to  warrant  the 
inference  that  it  was  designed  to  be  peremptory  on  the  <lonee ; 
the  first  and  reasonable  interpretation  is  that  a  trust  is  created 
which  is  obligatory  and  can  be  enforced  in  equity  as  against 
the  trustee  by  those  is  whose  behalf  the  beneficial  nse  of  the 
^ft  was  intended.  *  *  *  It  ie  suggested  that  in  other 
olaoses  of  the  will,  in  which  she  creates  a  trnst  in  favor  of  her 
daughters  for  their  rc^ective  shares  of  her  estate,  of  which 
they  are  to  have  the  entire  income  after  the  death  of  her  hns- 
band,  she  does  not  use  words  of  entreaty,  reqneet  and  recom- 
mendation, but  apt  and  technical  words  by  which  to  establish  a 
trnst  in  their  behalf.  But  we  think  this  enggestion  is  not  en- 
titled to  much  weight.  She  might  well  express  herself  in  a 
different  language  when  addressing  her  husband  from  that 
which  she  would  use  toward  strangers,  and  at  the  same  time 
intend  a  similar  result.  Words  of  confidence,  entreaty  and 
recommendation  were  natural  and  appropriate  when  used  to 
express  the  will  of  a  testatrix  who  intended  to  direct  and  con- 
trol the  conduct  of  her  husband  in  a  matter  in  which  the  right 
to  give  directions  and  to  control  belonged  to  her.  In  such 
a  case,  the  words  of  Ix)rd  Loughborough  are  applicable : 
'  Where  a  person  recommends  to  another  who  is  independent 
of  him,  there  is  nothing  imperative;  but  if  he  recommends 
that  to  be  donb  by  a  person  whom  he  has  a  right  to  order  to  do 
it,  thp  mode  is  only  civility,'  " 

In  support  of  this  opinion  the  chief  justice  cites  a  number 
of  authorities,  both  English  and  American. 

Kor  is  the  docti-ine  of  the  creation  of  trusts  by  words  of 
recommendation,  desire,  hope  and  the  like,  without  distinct 
recognition  in  the  decisions  of  this  court.  In  the  cases  of 
Tolgon  V.  Tolmn,  11  G.  &  J.  159;  JVegt-oes  Chase  et  al.\. 
jPlummeTy  17  Md.  165 ;  and  WiUiavia,  F^r,  et  al.  v.  Worth- 
ington  et  al.  49  Md.  572,  whilst  the  court  in  the  first  of  these 
cases  does  not  explicitly  dwell  in  its  opinion  on  this  rule  of 
construction,  and  in  the  last  two  cases  decides  that  under  this 
particular  circumstances  no  trusts  were  created,  the  decision  in 
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Tolaon  v.  ToUon,  as  that  case  was  presented  and  argued,  and 
the  tenor  and  citations  of  the  opinions  in  the  cases  of  Chtue  v. 
Plummer,  and  WtUmma,  E^r,  tt  al.  v.  WortMngton  ei  ai.y 
which  were  decided  npon  grounds  not  in  conflict  with  the 
principles  of  the  rnle  itself,  clearly  indicate  the  binding  force 
in  the  judgment  of  this  tribnnal,  of  the  doctrine  of  precatotT- 
truBts  in  all  snch  eases  to  which  it  is  properly  applicable. 

With  this  recognition  of  the  doctrine  of  precatory  trnsts 
it  remains  for  ns  to  consider  whether  the  words  employed  by 
the  testator,  looking  to  the  whole  will,  create  the  trust  con- 
tended for  by  the  appellees. 

The  property  to  which  the  supposed  tmst  attaches  is  dearly 
described.  It  is  "all  my  lands,"  first  devised  to  his  son,  bat 
which  his  wife  is  to  hare  in  case  his  son  dies  without  lawfnl 
issne,  a  contingency  which  happened.  With  the  devise  to  hia 
wife  are  coupled  the  words,  "  vith  a  special  requett  that  at 
her  death  she  give  the  said  lands  to  be  eqnally  divided  between 
her  near  relatives  and  mine."  The  wish  expressed  is  clear  and 
emphatic;  the  person  addressed  is  bis  own  wife;  the  time 
indicated  for  her  disposition  of  the  property  is  at  her  death, 
when  she  could  no  longer  enjoy  it  herself ;  the  mode  of  dispo- 
sition is  distinctly  prescribed — the  lands  are  to  be  equally  di- 
vided between  two  classes  of  beneficiaries ;  these  two  classes 
are  his  wife's  near  relatives  and  his  own — persona  whom  he 
would  have  a  strong  motive  to  make  partakers  of  his  bounty, 
the  one  class  from  natural  affection  for  his  own  blood,  the 
other  from  afiectiou  for  his  wife  and  regard  for  her  interest  in 
her  own  kindred.  Thus  the  objects  of  his  bounty  are  clearly 
pointed  ont,  and  their  selection  is  in  consonance  with  his  rela- 
tions to  all  concerned. 

To  disregard  his  "  special  request,"  would  be  to  operate  a 
discrimination  against  the  testator's  own  kin,  and  to  pass  his 
estate  upon  the  death  of  his  wife,  intestate,  wholly  to  her  heirs  ; 
a  result  repugnant  to  natural  instincts,  and  in  violence  to  his 
expressed  desire. 

In  all  respects  the  conditions  here  exist  which  justify  the 
application  of  the  rule  of  implied  trusts  from  precatory  words 
in  the  present  case ;  and  we  think  a  tmst  was  clearly  created 
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in  the  teetstor's  lande  for  the  benefit  of  the  uear  relatives  of 
bis  wife  and  of  himself. 

The  capacity  of  those  to  take  nuder  a  derise  or  legacy  wlio 
are  described  as  "  relatioDS "  has  been  too  long  apheld  by 
settled  coDstmctioa  for  l^al  nDcertainty  to  attach  to  the  term 
"  near  reUtires,"  used  by  the  testator  of  the  will  before  ns. 
And  in  determiniDg  who,  under  this  "  nomen  ooUectivum"  are 
entitled,  and  in  what  proportions,  recourse,  as  a  general  mle,  is 
had  to  the  Statute  of  Distribntions.  (2  Jarman  on  Wills  [5th 
Am.  ed.],  661 ;  2  Wms.  on  Ex.  [5th  Am.  ed.]  1003,  and  notes ; 
2  Eedfield  on  "Wills  [3d  ed.],  85.) 

In  Whiiehome  v.  Harris,  2  Vesey,  8r.  527,  the  beqneet  was 
to  all  and  every  person  and  persons  who  are  "flear  relations  to 
me."  In  Itoe  ex  detn.  Thwaitta  et  al.  v.  Over  etal.l  Tannton, 
263,  the  testator  gave  his  freehold  estates  to  his  wife,  to  be 
eqnally  divided  at  her  decease  amongst  the  "  relations  on  his 
Bid&"  Id  the  first  case  the  legatees,  in  the  second  the  devisees, 
took  nnder  the  Statates  of  Distribntions.  (See,  also,  Harding 
V.  Glyn,  1  Atk,  469,  and  notes  ;  Cruwya  v.  Ooiman,  9  Vesey, 
819 ;  Tijln  v.  Longman,  15  Beav.  275.) 

From  this  expression  of  onr  views,  it  follows  that  we  sns- 
tain  the  decree  passed  below,  which  was  fortified  by  an  able 
discnseion  of  the  principles  involved  in  the  construction  of  the 
will,  in  the  court's  opinion,  and  will  affirm  the  decree  accord- 
ingly. 

Decree  affirmed,  and  canse  remanded. 


MeanlDg  of  word  "  reIatIonB."^Pi'Mator7  wordi, — 1.  Selationi. — 
The  word  "relationB,"  tAken  in  its  wideat  extent,  embraces  pereooB  of 
ever;  degree  of  consangiiinity,  and  hence,  ucleu  some  line  were  drawn, 
eTerj'  gift  to  relations,  to  nomine,  would  be  void  for  nncertainty.  Hnling 
V.  Fcnner,  BR.!.  410;  Cleaver  t.  Cleaver,  39  Wisconsin,  96. 

The  conrlB  with  great  uniformity,  both  in  England  and  America,  have 
coDBtnied  the  word  "  relatione  "  to  include  thorn  persons  only  who  would 
take  nnder  the  statutes  of  diatributionB.  Oreen  v.  Howard,  1  Bro.  Ch. 
81 ;  Phillips  T.  Qartfa,  8  td.  ft4;  Anon.  1  P.  Wms.  327 ;  Roach  v.  Ham- 
mond, Prec  In  Ch.  40] ;  Wright  v.  Atkyns,  1  Turn.  <k  R.  148 ;  Brunsden 
T.  Woolredge,  Amb.  007;  Widmore  r.  Woodrofie,  Id.  686  ;  Edge  t.  Salis- 
bury, Id.  70. 
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Wherein  Lord  Hardwicke  sa;e:  "I  will  Dotcoiutrae  the  icteDtion  lo 
extend  further  than  to  nearest  relations,  sach  as  woald  take  under  the 
fltatnte  of  distribution,  otherwise  it  would  be  endless  to  find  out  evei;- 
bodj  that  were  relations." 

■  The  American  rule  it  the  same.  Toff  y.  Hosiner,  14  Mich.  Zi9  ■  Yar- 
rell  T.  Wendell,  20  N.  H.  481 ;  Ennia  v.  Pentz,  8  Bradf.  883;  Drew  v. 
Wakefield,  B4  Maine,  2»1 ;  HcNeilledge  v.  Galbraitb,  8  Sei^.  &  R  48. 
See,  also,  11  Id.  108. 

The  rule  is  not  varied  by  Hie  modification  of  the  word  "  near." 
"Near  relations  "is  held  to  mean  the  same  thing  as 'lelatiotu."  White- 
home  T.  Harris.  2  Tes.  527.     See,  also,  IS  Id.  403. 

When  the  gift  ia  to  "  nearest  relations  "  the  next  of  kin  will  take  to 
the  exclusion  of  those  who  nnder  the  statute  would  be  entitled  to  take  by 
representation.  Pjot  t.  Pyot,  1  Tea.  884;  Harsh  t.  Harsh,  1  Bro.  C.  C. 
S98;  Smith  t.  Campbell,  19  Yea.  400;  Stamp  t.  Cooke,  1  Cox.  234. 

"  Relations  "  does  not  include  retationa  b;  affinity.  Maitland  t.  Adair, 
9  Yet.  231 ;  Eaty  t.  Clark.  101  Mass.  36 ;  Btorer  v.  Wheatland,  1  Penn.  SL 
606;  Hibbert  v.  Hiblwrt,  L.  R.  15  Eq.  873. 

A  gift  to  "  relaiiona  "  doee  not  include  a  wife.  Worseley  t.  Johnson. 
8  Atkyns,  7S8  (3)  ;  Est;  v.  Clark,  cited  above. 

Nor  does  it  include  r  step-son.    Kimball  t.  Btory.  108  Ham.  882. 

Nor  an  illegitimate  niece,  though  she  bad  been  called  a  niece  in  an- 
other part  of  the  will.     Hibbert  t.  Hibbert,  cited  above. 

"Poor  relations  "  has  been  held  to  mean  snch  of  the  relations  as  are 
poor  and  objects  of  charity,  conatruing  the  word  relatioru  according  to  the 
usual  rule,  aa  above.  Brunsden  v.  Woolredge,  Amb.  S07;  Isaac  v.  De- 
friez,  Id.  S9S. 

The  word  "  poor  "  will  not  be  wholly  dbregarded  unless  it  appears  to 
have  been  used  as  a  term  of  endearment,  nor  will  it  operate  to  admit  rela- 
tions beyond  the  limit  of  the  statute.  Doyley  v.  Attorney  General,  4  Yin. 
Abr.  4S5,  pi.  IQ;  Coor  v.  Bedford.  2  Ch.  Rep.  140;  Griffith  v.  Jonea.  S  Id. 
894;  Goodinge  v.  Ooodinge,  1  Ves.  231;  GiUam  v.  Taylor.  L.  R.  16  Eq. 
681 :  Attorney  General  v.  Duke  of  Northumberland,  7  Ch.  D.  745 ;  Mahon 
T.  Savage,  1  Scb.  &  Lef.  111. 

If  the  testator  has  manifested  an  intention  to  extend  the  meaning  of 
"relations  "  farther  than  the  statute  of  distriliutioiLs,  the  court  will  so  de- 
cree.    Bennett  v.  Hooeynood,  Amb.  708. 

S.  I^teatory  word*. — It  is  settled  law  that  words  of  recommendation, 
request,  advice  or  eutreaty,  addressed  to  one  to  whom  something  is  given 
by  will,  will  make  the  donee  a  trustee  for  the  person  or  persons  Id  whose 
favor  such  expi'essions  are  used,  provided  that  both  the  subjtrct  and  the 
object  of  the  trust  are  made  sufficiently  clear.  Knight  v.  Knight,  8  Seas. 
148 ;  1 1  CI.  &  Fin.  518  (this  is  a  very  full  and  learned  discuesiou  by  Lord 
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Langdale);  Foose  t.  Whitmon;,  83  N.  T.  403;  B.  c.  1  Am.  Prob.  R.  077 
(this  is  ft  late  and  leading  caae).  See,  also,  S  W.  A  Tndor'g  h.  C.  Eq.  860 
and  18G7  ;  Harding  t.  Qlyn,  1  Atk.  409;  Willis  t.  Eymer,  T  Ch.  D.  181. 

Mere  precatory  words  ars  hardly  sufficient  to  create  a  trust.  It  must 
appear  afflnnatively  that  they  were  intended  to  be  ImperatiTe,  Burt  t. 
Herran,  66  Penn.  St.  400  (by  Bharewood,  J.).  "  No  commendatory  terms 
are  sufficient  to  create  a  trust  unless  there  be  certaJnty  as  to  the  parties  to 
take,  and  what  they  are  to  take."    Linee  v.  Darden,  S  florida,  SI. 

To  the  some  effect,  see  Gilbert  v.  Chapin,  19  Conn.  848. 

The  older  cases  carry  the  doctrine  very  tkr.  In  some  instances  very 
alight  expresdooB  haTe  been  held  sufficient  to  raise  a  trust,  e.  g.: 

■'Id  full  confidence."    Le  March  ant  t.  Le  March  ant,  L.  B.  IB  Eq.  414. 

"Confides,"  "tniBts  and  confides.''  Palmer  t.  Simmonds,  9  Drew. 
981;  Macnab  v.  Whitbread,  17  Beav.  299. 

"Entreats."    Prevost  v,  Clarke,  8  Msdd.  4S8. 

"Id  the  full  confidence  that"  Warner  v.  Bates,  98  Mass.  374 ;  Bull  t. 
Bull,  8  Conn.  47 ;  Coate's  Appeal,  3  Penn.  St.  129. 

"  In  the  belief  that."    Tau  Amee  t.  Jatkson.  85  Vermont,  17B. 

Even  the  word  "  allow."    Houter  t.  Stembridge,  13  Ga.  192. 

The  following  words  have  been  held  insnffident  to  raise  a  trust : 

"Deeire  and  hope.''     Hess  v.  Singler,  114  Mass.  66. 

"Wish  and  desire,"  Kegroei  Chase  v.  Flummer,  17  Maryland,  166. 
Bee.  also,  Bhett  r.  Mason,  18  Qratt.  541. 

"  My  wish."    Pamall  v.  Parnall,  L.  R  9  Ch.  D.  06. 

The  modem  tendency  is  very  decidedly  to  restrict  the  dotrine.  The 
jndges  show  a  decided  leaning  against  the  whole  doctrine  of  precatory 
trusts.  Williams  v.  Worthington,  49  Maryland,  572 ;  Cockrill  v.  Arm- 
strong, 81  Arkansas, 580;' Collins  V.  Carlisle,  7B.Mon.  18;  Hunt  v.  Hunt, 
11  Nevada,  443;  Blddle's  Appeal,  80  Peon.  St.  258;  Second  Church  v. 
DiBl)row,  52  Id.  219 ;  Dresser  t.  Dresser,  16  Maine,  48;  Warner  v.  Bi^tes, 
cited  above;  Fooae  v.  Wbitmore,  cited  above. 

"  The  first  case  that  construed  words  uf  recommendation  into  a  com- 
mand made  a  will  for  the  testator,  fur  ever;  one  knows  the  distinction  be- 
tween tbem."    Bale  v.  Moore,  1  Sim.  040. 

Lord  £ldon  says :  "  This  sort  of  trust  is  generally  a  surprise  upon  the 
intention,  but  it  is  too  late  to  correct  that."  Wright  v.  Atkyns,  1  V,  £ 
B.  SIS ;  a  o.  Tom.  &  R.  150. 

See,  also,  sk  to  the  restrictions  and  objections  to  the  doctrine,  Meredith 
V.  Heneage,  1  Sim.  543;  Bhggs  t.  Penny,  8  Macn.  &  G.  546,  554;  Tolson 
V.  Tobon,  10  Gill  &  J.  liy;  Ingram  v.  Praley,  30  Ga.  553;  Hoover  v. 
Lovejoy,  108  Mass.  539;  Rhett  v.  Mason's  Executors,  18  Gratt.  541; 
Toong  V.  Young,  68  N.  C.  809. 
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Gat  vs.  Gat. 

t«0  loin,  41B.] 


Revocattoh. — What    cx>KH'ri'i'UTB8  "  DBeTBDorros  "  of  will. — 

DECLABATIOire    OF  TESTATOR  TO  BHOW  IHTKirnOir  TO  BEVOXX. 

The  drawing  of  mtoIIb  Qiroiii^  tb«  ngoMtm  to  &  will  in  iDCh  nunnsr  u  not  to 
oblitorate  it  or  rmdm  it  Ula^bls,  ia  not  &  "  deitraolloa  '  of  tlia  will,  witUn  tlio 
■Utnte  ngolitlng  reroeatloni. 

Wbera  the  act  relied  on  it  nffldent  to  work  k  revooktioa  if  don«  with  Intent  to 
revoke,  declareUeni  of  the  teetator  ue  admi^ble  to  prora  meh  nn  InteDtion. 

PBocEEDraoB  at  law  to  set  aeide  the  probate  of  the  will  of 
Harvey  D.  Gay. 

Bois  (&  Couch  and  NichoU  dk  Bumkam,  for  appellsDt. 

Hubbard,  Clarke  db  DaviUy,  for  appellee. 

Dat,  J.  Harvey  D.  Gay  died  in  Sa\y,  1878.  Some  time 
after  his  death,  his  widow,  V^ii^nia  Gay,  disoorered  a  package 
of  papers  in  the  secretary  in  the  back  parlor.  Soon  thereafter 
she  gave  the  papers  to  Mr.  Hawkins,  the  administrator  of  the 
estate.  About  the  last  of  AagoBt,  1 880,  the  administrator  in 
looking  over  these  papers,  which  consisted  chiefly  of  canceled 
mortgages,  fonud  the  paper  in  question,  parporting  to  be  the 
last  will  of  Harvey  D.  Gay.  When  found,  two  scrolls  were 
drawn  with  a  pen  lengthwise  along  the  signature,  but  not  in 
snch  manner  as  to  obliterate  it  or  render  it  illegible.  The  will 
was  then  filed  in  the  office  of  the  clerk  of  the  Circnit  Court 
for  the  pnrpose  of  probating  it.  Some  time  thereafter  the 
deputy  clerk,  in  unfolding  the  will,  tore  the  right  hand  margin 
to  the  depth  of  one-eighth  or  one-fonrth  of  an  inch.  This  tear 
communicated  with  and  opened  a  cut  just  over  the  signature, 
about  two  or  three  inches  in  length.  When  this  cut  was  made 
does  not  satisfactorily  appear,  but  the  evidence  shows  that  it 
was  not  made  entirely  through  the  paper,  and  that  it  was  not 
visible  until  it  was  opened  by  the  deputy  clerk. 

The  determination  of  the  question  involved  will  be 
greatly  facilitated  by  considering  the  state  of  the  law  upon  the 
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subject  prior  to  the  adoption  of  the  etfitnte  OBder  which  the 
question  arises.  l{j  the  6th  section  of  the  statnte  of  frauds, 
29  Car.  II,  c.  3,  it  is  provided  that  the  revocation  of  a  will  bj 
injury  to  the  instniment  itself  can  be  effected  onlj  by  "  burn- 
ing, canceling,  tearing  or  obliterating  the  saide  by  the  testator 
himself,  or  in  his  presence,  and  by  his  direction  and  consent." 
Under  this  statute  it  was  held  that  to  constitute  a  revocation 
of  a  will  by  burning,  there  most,  at  least,  be  a  burning  of  a 
part  of  the  paper  on  which  the  will  is  (^Doe  db  Reed  t.  Barria, 
8  Ad.  &  £.  1),  and  that  a  very  slight  act  of  tearing  and  burn- 
ing is  sufficient  to  effect  a  revocation,  if  done  with  such  in- 
tention {B-m  <&  MoU  T.  Thomas,  2  W.  Bl.  1043) ;  that  when 
a  pencil  instead  of  a  pen  is  used  for  cancellation,  the  revocation 
is  not  necessarily  ineffectual,  and  it  may  be  shown  that  it  was 
intended  to  be  final  (Mence  v.  Menm,  18  Ves.  348 ;  Frances 
■V.  Cfrover,  5  Hare,  39),  and  that,  in  order  to  constitute  a  revo- 
cation by  obliteration,  it  is  not  essential  that  every  word  shall 
be  obliterated,  the  revocation  being  complete,  if  enough  of  the 
material  part  be  expunged  to  show  an  in1;ention  that  the  devise 
shall  not  stand,  as  where  the  testator  draws  his  pen  across  the 
devisee's  name.  {Mence  v.  Mence,  18  Ves.  350 ;  1  Jarman  on 
Wills,  129-186.)  The  act,  1  Vict,  c  26,  provides  that  the  re- 
vocaHon  of  a  will  by  injury  to  the  instrument  itself,  shall  be 
only  "  by  burning,  tearing,  or  otherwise  destroying  the  same 
by  the  testator,  or  by  some  person  in  his  presence,  and  by  hie 
direction,  with  the  intention  of  revoking  the  same."  This 
statote,  it  is  to  be  observed,  omits  the  words  camicelvng  or 
obliterating,  fonnd  in  the  statute  of  frauds,  and  substitutes 
therefor  the  words  othenoise  destroying.  iiJnder  this  statute 
it  has  been  held  that  the  words  "  otherwise  destroying  "  are  to 
be  taken  to  mean  a  destruction  ejwidem  generis  with  the  modes 
before  mentioned,  that  is,  destraction,  in  the  proper  sense  of 
the  word,  of  the  substance  or  contents  of  the  will,  or,  at  least, 
complete  effacemeot  of  the  writing,  as  by  pasting  over  it  a 
blank  paper  {Re  Bortford,  L.  R  3  P.  &  D.  211) ;  and  not  a 
destroying  in  a  secondary  sense,  as  by  canceling  or  incom- 
plete obliteration  {Stephens  v.  Taprell,  2  Curt.  458 ;  BiMa  v. 
Knight,  1  Curt.  779) ;  that  cancellation  and  oblitention,  unless 
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they  prevent  the  words,  as  originallj  writteD,  from  beiog  ap- 
parent bj  looking  ftt  the  will  itself,  are  plainly  excladed  by  the 
Btotate  {Be  Dyer,  5  Jur.  1016;  Jie  Fary,  15  Jnr.  1114),  and 
that  glasses  may  be  used  for  diacorering  what  the  wordg  oblit- 
erated originally  were.  (1  Jarmau  on  Wills,  142,  and  casea 
cited.)  Chapter  162  of  the  Revised  Statnt^  of  the  Territory 
of  Iowa,  section  9>  respecting  the  revocation  of  a  will  by  injury 
to  the  inst'mment  itself,  provides  that  "no  will,  nor  any  part 
thereof,  shall  be  revoked  unless  by  baming,  tearing,  canceling 
or  obliterating  the  same,  with  the  intention  of  revoking  it, 
by  the  testatoi*  himself,  or  by  some  person  in  his  presence, 
and  by  his  direction."  This,  it  will  be  observed,  is  identical 
with  the  statute.  (29  Car.  II,  c.  3.)  In  the  Code  of  1851,  the 
provisions  of  oar  present  statate  were  adopted,  as  follows : 
"  Section  1288.  Wills  can  be  revoked,  in  whole  or  in  part, 
only  by  being  canceled  or  destroyed  by  the  act  or  direction 
of  the  testator,  with  the  intention  of  so  revoking  them,  or 
by  the  execation  of  snbseqnent  wills.  Section  1289.  When 
done  by  cancellation,  the  revocation  mnat  be  witnessed  in  the 
same  manner  as  the  making  of  a  new  will."  (Revision,  §§  2320, 
■  2321 ;  Code  of  1878,  §§  2329  and  2330.) 

"When  a  statute  provides  the  manner  in  which  a  will  may  be 
revoked,  that  manner  must  be  pnrsned.  (  Wright  v.  WriglU,  5 
Ind.  391 ;  Jiunkle  v.  Gates,  11  Ind.  95 ;  Blanchard  v.  Blanch- 
ard,  32  Vt.  62;  Gains  v.  6'«'wi«,  2  A.  K.  Marehall,  190; 
Clingan  v.  MitcheUree,  2  Penn.  St.  25 ;  Doe  d.  Reed  v.  Harris, 
6  Ad.  &  Ellis,  209.)  Oar  statute  provides  that  a  will  may  be 
revoked,  in  whole  or  in  part :  First.  By  being  destroyed. 
Second.  By  being  canceled,  the  cancellation  being  witnessed 
in  the  same  manner  as  the  making  of  a  new  will.  If  the 
scroll  drawn  over  the  name  of  the  testator  had  entirely  ob- 
literated the  signature,  this  might  have  worked  a  destruction 
of  the  will,  npoo  the  gronnd  that  it  had  destroyed  that  with- 
out which  the  will  could  not  exist.  (See  Ilobbs  v.  Knight,  1 
Curt.  Ece.  Eep.  768  ;  Price  v.  PoweU,  3  H.  &  N.  341 ;  7V(« 
Goods  of  Harris,  3  Sw.  &  Tr.  485 ;  Goods  of  GuUan,  1  Sw. 
&  Tr.  23 ;  Goods  of  Coleman,  2  Sw.  &  Tr.  314.)  In  this  case, 
however,  the  scrolls  drawn  across  the  signature  of  the  testator 
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do  not  obliterate  it,  nor  render  it  illegible.  They  do  not,  there- 
fore, coDBtitnte  a  destraction  of  the  will.  (See  Jie  Dyer,  6 
Jdf.  1016 ;  Jie  Fary,  15  Jur.  1114 ;  Re  Brewster,  6  Jur.  [N. 
8.]  56 ;  ■  Luahington  v.  Onslow,  12  Jur.  465 ;  Stephens  v.  Ztip- 
rell,  2  Cnrt.  458 ;  Be  Beman,  2  Cart.  369 ;  Be  IhUtaon,  2 
Curt.  337;  In  the  Goods  of  Horsford,  L.  R.  3  P.  &  D.  211.) 

It  is  insisted  by  the  appellant  that,  as  the  etatate  provides 
for  the  partial  revocation  of  a  will  by  its  being  destroyed,  the 
word  destroyed  cannot  mean  annihilated,  bat  is  sufficiently 
answered  by  what  was  dona  in  this  case.  It  is  apparent,  how- 
over,  that  there  may  be  a  destmction  of  a  particular  part  of 
a  will  by  erasure  or  complete  obliteration,  and  that,  admitting 
that  de«t/royed  does  not,  as  used  in  the  statute,  mean  annihilated, 
it  does  not  follow  that  a  will  may  be  destroyed  by  simply 
drawing  a  scroll  through  the  signatare.  The  most  that  can  be 
said  for  what  was  done  in  the  present  case  is,  that  it  consti- 
tutes a  cancellation  of  the  signature  not  rendering  it  illegible, 
and,  as  it  was  not  witnessed  in  the  manner  required  by  section 
2330  of  the  Code,  it  is  inoperative.  The  coart  did  not  err  in 
directing  a  verdict  for  the  defendant. 

The  plaintiff  introdnced  as  a  witness  one  Panl  Carrel, 
and  offered  to  prove  by  him  that,  in  the  early  part  of  1878, 
decedent  had  a  conversation  with  the  witness,  in  which  he 
went  over  the  question  of  his  propei-ty,  and  in  his  conversa- 
tion, referring  to  the  terms  of  what  he  claimed  to  have  been 
his  will,  said  that  he  bad  destroyed  it,  that  the  law  wonld  make 
a  proper  distribution  of  his  property  to  suit  him,  and  that  his 
wife  would  now  get,  under  the  law,  what  she  would  have  got 
under  the  old  will,  and  that  he  had  destroyed  his  will  and 
should  not  make  another.  The  plaintiff,  also,  introduced  one 
Kenedy,  and  offered  to  prove  by  him  that  he  had  a  conversa- 
tion with  l£r.  Oay,  about  two  weeks  prior  to  his  death,  with 
reference  to  the  disposition  of  his  property,  in  which  he  said 
that  he  had  destroyed  his  will ;  that  he  had  made  a  will  at 
one  time,  but  had  since  destroyed  it ;  that  at  the  time  he  made 
his  will  he  desired  liis  wife  to  have  all  the  property  he  had ; 
that  since  that  time  his  property  had  more  than  donbled,  and 
.  that  DOW,  if  he  should  die,  his  wife  would  get  as  much  as  she 
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wontd  at  the  time  he  made  his  will,  if  she  hod  got  it  all ;  that  he 
did  not  propose  to  go  back  on  his  mother ;  that  he  ought  to 
do  something  for  her,  and  that  he  had  destroyed  his  will  and 
shoiUd  not  make  another.  The  defendant  objected  to  this  tes- 
timony and  the  objection  was  anstained.  The  appeUaut  a8Big;DS 
this  action  of  the  ooart  as  error.  The  statute  requires  that  the 
act  of  deetractioD  or  cancellation  which  will  work  a  revocation 
of  a  will,  mast  be  done  with  the  intention  of  revoking  it. 
When  the  act  is  sufficient  to  work  a  revocation,  if  done  with 
that  intent,  the  declarations  of  the  testator  may  be  admissible 
to  show  the  intent.  (See  Bibb  v.  Thomas,  2  W.  Bkck,  1043  ; 
Eaa^rmg  v.  AUen^  26  Mich.  505 ;  Sawyer  v.  Smith,  8  Mich. 
411.)  When,  as  in  this  case,  however,  the  act  done  does  not 
amount  to  a  revocation,  the  declarations  of  the  testator  are  not 
adiiiissible  to  prove  a  revocation.  (Bedfield  on  Wills,  p.  331 ; 
Stainai  v.  St<noart,  8  Jur.  N.  S.  440 ;  Wat^man  v.  Whitn^, 
n  N,  T.  157 ;  Ih«  d.  ShaUowcrota  v.  Palmar,  16  Q.  B.  747 ; 
Jcuskton  V.  Kniffen,  2  Johns.  SI.) 

The  conrt  did  not  err  in  rejecting  the  proffered  testimony. 

Affirmed. 

See  Woodfill  v.Fattoo.aAm.  Prob.R.  200^  lyiveU  T.Qiiitman,Id.801. 


MiLBUBN  ««.  MiLBUBH. 
[60  Iowa,  411.1 


EeVOOATIOH   of  will     BT   SCBBEQUGNT     BIBTH    or     ILLBOniHATS 


The  Urth  sDd  reoogniUon  of  u  Ul^Unuto  child  anbMqiiMit  to  th*  ezeentlon  rf 
k  will  by  tba  fathor  reroket  moh  will. 

Fbooeedinqs  to  probate  a  writing  as  the  last  will  of  Hosea 
Milbum. 


J,  B,  Young,  for  appellant. 
Blake  db  Hormd,  for  appellee. 
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Seevbbs,  Ch.  J.  The  plaintiff  pleaded  the  will  shoald  not 
be  admitted  to  probate,  becaase  :  "  Since  the  making  of  said 

preteDded  last  will  and  testament,  to  wit,  on  or  abont  the 

da;  of  September,  ±,  d.  1874,  at  the  residence  of  the  said 
Hoeea  Hilbnm,  in  said  conntj  of  Linn,  this  contestant  was 
bom  ;  that  she  is  the  daughter  of  the  said  Hosea  Milbum  by 
Mary  E.  Baird  (now  Mary  E.  Brown),  and  was  recognized  by 
the  said  Hosea  Milbnm  as  his  child,  and  SQch  recognition  was 
general  and  notorions." 

This  defense  was  OTermled,  and  the  only  qneetion  to  be  de- 
termined is  whether  the  court  erred  in  so  doing. 

It  must  be  regarded  as  the  settled  rule  in  this  State,  that 
the  birth  of  a  legitimate  child  to  the  testator,  subsequent  to 
the  making  of  s  will  and  before  the  testator's  death,  will  alone 
operate  as  an  implied  revocation  of  the  will.  (McOttUom  v. 
McKtnzu,  26  Iowa,  510;  Negu$  v.  Negut,  46  Id.  487;  Fal- 
hm,  v.  Ckidsster,  Id.  688.) 

It  is  provided  by  statnte :  "  Dle^timate  children  inherit 
from  their  mother,  and  the  mother  from  the  children.  They 
shall  inherit  from  their  father,  whenever  the  paternity  is  proved 
during  the  life  of  the  father,  or  they  have  been  recognized  by 
him  as  his  children,  bnt  such  recognition  most  have  been  gen- 
eral and  notorious,  or  else  in  writing."  If  the  recognition  is 
mntual,  a  father  naay  inherit  from  his  illegitimate  child. 
{Code,  §§  2465,  2466,  2467.) 

Coonsel  agree  that  at  common  law  an  illegitimate  child 
could  not  inherit  from  either  parent.  This  being  so,  it  is  evi- 
dent that  the  common  law  rule  has  been  radically  changed  by 
statute;  for,  under  the  statute,  snch  a  child  may  inherit  from 
its  mother  as  if  it- was  legitimate.  If  there  are  both  legitimate 
and  illegitimate  children,  they  inherit  from  their  mother  share 
and  share  alike,  and  if  an  illegitimate  child  has  been  recognized 
by  its  father,  it  will  inherit  from  him  share  and  share  alike 
with  the  legitimate  children.  For  the  purpose  of  inheritance, 
an  illegitimate  child,  when  recognized  by  its  father,  stands  on 
precisely  the  same  footing  as  if  it  were  legitimate.  If  the 
father  died  intestate,  both  inherit,  and  snch  right  can  only  be 
cut  off  by  a  will  of  the  father  which  is  equally  effectoal  aa  to 
T«L.  HL— 85 
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both  claBsea  of  children.  The  birth  of  a  legitimate  child  en- 
titles it  to  inherit,  bat  this  is  not  bo  as  to  an  illegitimate  child. 
For  mere  birth  does  not  entitle  the  latter  to  inheritance,  bat 
the  notorions  recognition  does.  Snob  recognition  l^timatizes 
the  child.  Ill  the  case  at  bar  the  testator,  after  making  the 
will,  rccoguized  the  plaintiff  as  his  child.  This  being  bo,  the 
Btatnte  provides  that  the  ngbt  to  inherit  shall  from  that  time 
exist.  It  follows  that  the  plaintiff  could  onlj  be  deprived  of 
gach  right  in  the  same  muiner  as  a  legitimate  child,  and  tihat  is 
by  a  will  executed  sabseqaently  to  the  birth  of  the  child.  The 
statute  does  not  provide  that  the  birth  of  a  child  sabseqaently 
to  the  execution  of  a  will  has  the  effect  to  revoke  it.  In  this 
respect  the  statute  makes  no  diS'erence  between  different  elaaees 
of  children. 

In  Sent  v.  Barh«r,  2  Gray,  635,  the  'qaestion  was  whether 
the  term  '*  children  "  in  a  statnte  of  Maseachnsetts  included 
ille^timate  children,  and  it  was  held  it  did  not.  This  case  has 
but  lilltle  if  any  bearing  on  the  qaeetion  before  us.  Beside 
this,  we  have  construed  the  word  children  as  used  in  sec- 
tion 2437  of  the  Revision  (Code,  g  2454),  so  as  to  include  an 
illegitimate  child.  {McGuire  v.  Broion,  41  Iowa,  650,)  It 
seems  to  as  the  statnte  under  consideration  leaves  no  room  for 
construction,  and  as  the  rale  is  that  the  birth  of  a  legitimate 
child,  after  the  ezecntion  of  a  will  by  its  father,  has  the  effect 
to  revoke  a  will,  that,  nuder  the  statute,  the  same  result  must 
follow  the  birth  and  recognition  of  an  illegitimate  child. 

Reversed. 


Datib'  Appeal. 

[100  Faim.  St.  201.] 

Xjfb  estatb  in  dtoomb  of  FBBSOIT&LTT. 

A  Election  hj  tastktor  that  the  antlre  prSnalpkl  of  big  «aUte,  wbiah  condittd  of 
ptrtonalty,  abonld  b«  seourely  inTMtod,  Kad  BO  rem^a  daring  ths  Utm  of  hia 
children  and  two  KrandcblldraD,  wbo  ihonld  reoelTfl  tbe  InooBM  In  eqiul 
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ahftTM,  and  npon  the  dsatK  of  any  one  of  thaia  tha  ■DrriTon  (honld  leoelve 
tlie  satira  ]nocnn«,  and,  wben  all  ware  dead,  tha  fond  ihonld  be  divided  amongft 
the  teatator'a  heirs,  craatea  a  Ufa  estate  In  the  ehildraD  and  grandobUdreD,  and 
the  prineip*]  pn^rty  goes  to  tha  ezeculora  npon  the  tniala. 

Apfeal  from  the  Orphans'  Court  of  Philadelphia  ooantj. 

John  Davis  died  in  Anguat,  1879,  leaving  him  anrviving  his 
widow,  two  80I1B,  two  danghters,  and  two  grandchildren,'  de- 
scendanta  of  a  deceased  son,  Robert  F.  Davie. 

Id  hie  will,  after  devising  all  bis  estate  to  bis  wife  for  life, 
testator  continued : 

"  Item,  Immediately  after  the  death  of  my  beloved  wife 
Uaria  Davis,  I  desire  and  will  that  the  principal  of  aU  mj  es- 
tate be  and  remain  secorelj  invested,  and  that  all  of  the  inter- 
est or  income  of  said  estate  be  g^ven  to  and  eqtudlj  divided  be- 
tween my  children  and  my  two  grandchildren  share  and  share 
alike,  the  two  latter  being  children  of  my  son  Bobert  P.  Davis, 
deceased. 

"  Item.  Upon  the  death  of  one  or  more  of  Che  above  chil- 
dren  and  grandchildren  'tis  my  desire  and  will  that  those  re- 
maining shall  receive  the  whole  of  the  interest  or  income  of 
my  estate  share  and  share  alike.' 

"  Upon  the  death  of  all  of  the  above  children  and  grand- 
children then  'tis  my  will  that  the  principal  of  my  estate  be 
divided  amongst  my  lawful  heirs." 

Testator's  widow  died  in  October,  1879. 

Benjamin  H.  Brewtter,  for  appellant, 

Gbbbn,  J.  The  very  able  argument  of  the  learned  counsel 
for  the  appellant  has  not  convinced  ns  of  any  error  in  the  de- 
cree of  the  court  below.  Under  the  will  of  John  Davis,  St.. 
the  trustee  was  not  the  mere  recipient  and  passive  holder  of 
the  legal  title,  witfaont  datiea  to  perform.  The  entire  prin- 
cipal of  the  estate  was  to  be  eecarely  invested  and  so  remain 
daring  the  lives  of  all  the  children,  and  the  two  grandchil- 
dren, and  the  income  to  be  paid  to  them  in  equal  shares.  Up- 
on the  death  of  any  one  of  the  children  or  grandchildren,  those 
who  survived  were  to  receive  the  entire  income  of  the  fnnd, 
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and  wbeo  all  were  dead  the  fnnd  itself  was  to  be  given  to  the 
lawful  heirs  of  the  testator.  Who  the  lawful  heirs  of  the  tes- 
tator may  be,  is  of  course  vei^  uncertain,  but  they  cannot  poa- 
eibly  be  any  of  tlioae  who  are  to  receive  the  income  of  the 
fund,  because  these  must  all  be  dead  before  the  gift  over  can 
take  effect.  The^  is,  therefore,  a  duty  to  preserve  the  estate, 
in  order  that  it  may  he  divided  amongst  those  who  are  entitled 
after  all  who  have  received  the  income  shall  have  died.  More- 
over this  duty  is  absolute.  It  is  not  in  any  sense  discretionary 
with  the  trustee.  Nor  is  there  any  power  of  disposal  by  will 
vested  in  the  oeatuis  que  trust  for  life.  And  in  addition  to  this 
there  is  a  previons  estate  for  life  in  the  widow,  in  the  entire 
estate  of  the  decedent  real  and  personal.  The  lawful  heirs  of 
the  testator  are  not  necessarily,  by  any  means,  the  same  per- 
sons as  the  lawful  heirs  of  his  children  and  grandchildren. 
In  all  these  respects  the  case  differs  from  those  in  which  the 
role  prevails  that  the  gift  of  the  produce  of  a  fund  is  the  gift 
of  the  fnnd  itself.  That  role  is  -very  carefully  stated  by  the 
present  chief  justice  in  Keenia  Appeal,  14  P.  F.  S.  on  p.  274, 
thus :  "  It  is  uDquestioaably  a  well  settled  rule  that  althongb 
the  interest  only  of  a  fond  be  bequeathed,  yet  if  the  bequest  be 
indefinite  and  without  an  ultimate  limitation  over,  it  will  carry 
the  principal  al)8oluteIy."  As  stated  by  Mr.  Justice  Kennedy 
in  HeUmane  v.  Betlman,  4  Hawle,  450,  it  is  subjected  to  the 
expression  of  a  contrary  inteotion  by  the  testator.  Thus  Ken- 
nedy, J.,  says ;  "  Prima  facie  a  gift  of  the  produce  of  a  fund 
is  a  gift  of  that  produce  in  perpetuity  ;  and  it  is  consequently 
a  gift  of  the  fnnd  itself,  unless  there  is  something  upon  the 
face  of  the  will  to  show  that  such  was  not  the  intention."  In 
Keen^a  Appeal  the  limitation  over,  although  to  the  lawful  is- 
sue of  the  legatees  of  the  interest,  was  held  a  sufficient  expres- 
sion of  an  intention  that  the  brothers  were  to  take  for  life 
only.  In  the  present  case  the  testator  expressly  directs  that 
upon  the  death  of  one  or  more  of  the  grandchildren,  those 
who  remain  shall  take  the  whole  of  the  interest  in  equal  shares,  ' 
and  this  process  is  to  continue  until  all  are  dead.  This  is  a 
clear  limitation  of  the  right  to  the  interest  during  the  Uvea  of 
the  cbildrep  and  grandchildren  in  saccession  nntil  all  are  dead, 
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and  excludes  the  idea  of  an  absolute  estate  in  the  principal  in 
tlie  whole  body  of  the  legatees.  If  such  an  estate  were  to 
pass  it  would  defeat  the  right  of  the  survivors  in  eaccession, 
of  those  who  died,  to  the  whole  of  the  interest,  and  thus  work 
a  result  contrary  to  the  express  words  of  the  bequest.  But 
there  is  beyond  this  a  limitation  over  after  the  death  of  all  the 
legatees  of  the  interest,  of  the  whole  principal  of  the  fund,  to 
a  well  defined  class  of  persons  who  can  readily  be  ascertained. 
If  the  children  and  grandchildren  die  leaving  lineal  descend- 
ants, such  descendants  will  be  the  lawful  heirs  of  the  testator. 
But  if  they  all  die  without  leaving  any  descendants,  then  the 
fund,  being  personal  estate,  goes,  not  to  the  next  of  kin  of  the 
children  and  grandchildren,  which  would  include  relations  on 
the  mother's  side,  but,  by  force  of  the  limitation  of  the  will, 
only  to  snch  of  the  next  of  kin  as  would  inherit  from  the 
father.  It  is  clear  then,  that  in  order  to  preserve  the  estate 
for  the  uncertain  persons  who  are  to  take  it  after  the  death  of  , 
all  tlie  legatees  for  life,  it  is  necessary  to  continue  the  legal  es- 
tate in  the  trustee  to  enable  him  to  perform  his  duties.  In 
Bacon^a  Appeal,  7  P.  F.  S.  504,  the  subject  of  the  trust  was 
real  estate  which  was  given  to  trustees,  who  were  to  receive 
tlie  rents  and  income  thereof,  and  pay  it  over  to  the  daughters 
during  life,  and  after  the  death  of  the  daughters  and  their  hus- 
bands to  convey  it  to  the  right  heirs  of  the  daughters  in  fee. 
On  p.  512,  Strong,  J.,  said :  "  Bad  the  trust  no  other  object 
than  the  special  one  of  protecting  the  property  for  the  sep- 
arate use  of  the  daughters,  it  might  have  been  left  as  it  was 
first  constituted.  Tlie  imposition  of  a  duty  to  receive  and  pay 
over  the  income  would  have  been  needless.  But  the  injuac> 
tioQ  of  active  duties  during  the  life  of  each  daughter  evinces  a 
purpose  begun,  that  of  maintaining  separate  uses.  It  involved 
the  necessity  of  management  and  care  of  the  real  estate,  and  of 
preservation  for  those  entitled  in  remainder.  •  *  *  So 
long  as  active  duties  remained  to  be  performed  by  the  trustees, 
the  legal  estate  must  continue  iu  them  to  enable  the  perform- 
ance." This  being  true,  of  real  estate  which  is  permaneut  and 
enduring  and  requires  no  change,  it  is  still  more  true  of  a  trust 
fund  which  consists  of  securities  only  (in  this  case  stocks  and 
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bonds)  requiring  constaat  care  and  watcbfulnees,  and  possibly 
frequent  changes.  It  ie  abeolntely  essential  in  sach  a  case,  if 
the  tmst  is  to  be  performed  at  all,  that  the  estate  of  the  trustee 
should  be  continued  until  the  trust  itself  has  expired  hj  the 
limitations  of  the  will.  It  is  almost  needless  to  add  that  the 
interest  of  the  legatees  for  life  ie  an  equitable  one,  and  that 
of  those  in  remainder  a  legal  one,  since  as  to  the  latter  Dothing- 
is  to  be  done  but  to  divide  among  them  the  principal  of  the 
fund. 

On  the  subject  of  commissions  we  see  no  safficient  reason 
for  interfering  with  the  action  of  the  auditing  judge  and  the 
Orphans'  Court.  In  view  of  all  the  circumstances  it  is  not 
dear  that  the  amount  allowed  was  unreasonable. 

Decree  affirmed  at  the  coat  of  the  appellant. 


Hawkins  vs.  Garland. 

[76Virpiii«,l«.] 


LaTCKT    AMBIOmTT  AS   TO  PEBBOH   OF   LEOATBB. — pABOf.    K7T- 
DBMOE    ADUISSIBLB. 

Where  »  bcqnett  la  made  by  testator  to  his  nunesake  "  S.  O.,  son  of  Captain  I. 
F.  S.,"  evidBnce  ii  admissil^U  to  stow  that  one  9.  G.,  a  aon  of  J.  F.  S.  waa  not 
in  ezlctenoe  at  the  date  of  the  will,  and  that  testator  knew  and  referred  to  "  S. 
6.,  Bon  of  Captain  J.  F.  H." 

Tub  opinion  states  the  facts. 

Z.  Z>.  Saymond  and  J.  £.  Brockenbrough,  for  appellant. 

Jtibal  A.  Sarly,  for  appellees. 

Chbibtian,  J.  This  case  is  before  ns  on  appeal  from  a  de- 
cree of  the  Circuit  Court  of  the  city  of  Lynchbui^. 

The  facts  disclosed  by  the  record,  so  far  as  necessary  to  be 
noticed  in  this  opinion,  are  as  follow : 
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SamDel  Grarlaud,  Sr.,  departed  this  life  in  Norember,  1861. 
He  left  A  will  written  wholly  by  himself,  which  bears  date  the 
7th  of  December,  1857.  He  left  a  very  large  estate,  valued  at 
nearly  8800,000.  He  left  a  widow,  but  no  iestie.  His  next  of 
kin  condated  of  a  Dumber  of  nephews  and  nieces,  to  all  of 
whom  he  left  liberal  beqnests. 

The  qnestion  in  this  erase  arises  under  the  15th  cUase  of 
said  will,  which  in  its  numerous  provisions"  is  the  only  one  nec- 
essary to  be  noticed  in  deciding  the  controversy  in  the  eonrt 
below,  and  which  is  now  brought  before  this  court  for  review. 
That  claoBQ  of  the  will  is  in  these  words;  "Idth.  1  give  to 
each  of  my  namegaJces,  Samuel  G.  Slaughter,  son  of  Ch.  K. 
Slaughter ;  Samuel  Q.  White,  son  of  Samuel  G.  White ;  Samuel, 
son  of  S,  Garland,  Jr, ;  and  Samuel  O.,  son  of  Captain  John  F. 
Slaughter,  a  bond  of  one  thousand  dollars  of  S.  S.  railroad." 

The  record  further  conclusively  shows  that  at  the  date  of 
the  will,  to  wit,  the  7th  of  December,  1857,  there  was  no  such 
person  in  existenee  as  "  Samael  G.  Slanghter,  son  of  Captain 
tfohn  F.  Slaughter,"  and  no  such  person  was  in  existence  until 
three  or  four  years  after  the  date  of  said  will.  Then  there 
was  bom  to  John  F.  Slanghter  a  son  whom  he  named  Samnel 
G.  Slanghter. 

The  proof  in  the  canse  further  shows  conclusively  that  John 
F.  Slanghter  never  was  known  to  the  testator,  or  called  by 
him  "  Captain  "  John  F.  Slaughter,  and  that  be  had  no  such 
title,  and  was  known  and  called  by  the  testator  simply  Jack 
Slaughter.  He  had  no  such  title  as  captain,  was  never  known 
or  called  as  snch  either  by  the  testator  or  any  other  person,  and 
at  the  date  of  the  will  he  had  no  son  named  "  Samnel  G. 
Slanghter." 

All  (his  is  admitted  by  the  answer  of  John  F.  Slanghter. 

Witlioat  going  further  into  the  proofs  in  the  cause  it  is 
manifest  that  there  was  a  misdescription  of  the  person  named 
in  the  15th  clause  o'f  the  will  as  a  legatee  of  the  bond  of  $1,000 
in  the  said  clause  mentioned. 

The  legacy  is  to  a  nameadke.  That  namesake  is  described 
as  Samuel  O.,  son  of  Captain  John  F.  Slaughter.  There  was  no 
saeh  namesake  in  existence  at  the  time  of  the  execution  of  the 
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will.  There  was  no  each  person  known  to  tlie  testator  as  Capt. 
John  F.  Slaughter,  and  John  F.  Slaiij^hter,  whatever  his  title, 
had  no  snch  son,  and  did  not  for  years  afterwards  have  a  son 
named  after  the  testator,  Samuel  Garland. 

The  case  presented  upon  these  facts  is  one  of  a  latent  am- 
biguity within  the  very  definition  of  the  authorities. 

As  defined  by  Lord  Bacon,  "a  latent  ambiguity  is  that 
which  seemeth  certain  and  withont  ambignitj  for  anything 
that  appeareth  on  the  deed  or  instrument ;  but  there  is  some 
collateral  matter  out  of  the  deed  that  breedeth  the  ambignity." 
(See  Bacon's  Law  Torts,  p.  99.) 

A  latent  ambiguity  therefore  exists  in  a  sentence  or  ex- 
pression only  when  the  real  meaning  or  intention  of  the  writer 
is  bidden  or  concealed.  It  does  not  appear  on  the  face  of  the 
words  used,  nor  is  its  existence  known  nntil  those  words  are 
brought  into  contact  with  collateral  facts.  It  is  only  when  yon 
come  to  apply  the  words,  bringing  them  alongside  the  facts 
which  existed  when  nsed,  and  to  read  them  in  the  exact  light 
in  which  they  were  written,  that  yon  make  up  the  latent  ambi- 
gnity,  if  one  exists.  (Bacon's  Max.  23 ;  Green.  Fr.  §§  297, 298 ; 
Brown's  Legal  Maxims,  p.  441.) 

The  case  before  ns,  therefore,  is  one  of  latent  ambiguity 
where  there  is  nothing  ambignous  in  the  words  used,  but  where 
the  extraneous  evidence  shows  that  the  person  named  in  the 
testator's  will  as  the  object  of  the  testator's  bounty,  is  not  in 
fact  the  person  to  whom  the  testator  intended  to  make  the  be-  ' 
quest.  It  was  simply  a  misdescription  of  that  person,  made 
inadvertently  by  a  slip  of  the  pen  in  writing  the  name  and  de- 
signation. This  is  the  more  manifest  when  it  appears  that  in 
the  testator's  will  he  made  another  mistake  as  to  the  name  de- 
signating the  objects  of  his  bonnty,  and  no  controversy  is  made 
with  respect  to  the  mistake  of  the  name  in  that  case,  where  he 
designates  the  legatee  as  Samnel  Ga/rland,  brother  of  Ch.  K. 
Slaughter,  when  it  seems  manifest  he  meant  to  write  Samnel 
Slaughter.     (See  14th  clause  of  will.) 

Where  there  is  a  misdescription  in  a  will,  dther  of  the^wr- 
aon  to  whom  tlie  devise  or  legacy  is  given,  or  of  the  subject- 
matter  of  the  beqnest  or  devise,  extraneous  evidence  is  always 
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adtuiBBible  to  show  the  person  vbo  was  the  object  of  the  tes- 
tator's bounty,  or  the  property  actnaUy  devised  or  bequeathed. 
When  there  is  doubt  as  to  whom  the  legacy  or  devise  was  in- 
tended, or  where  there  is  a  misdeecription  of  the  property  de- 
vised or  beqaeathed,  eztraneons  evidence  is  always  admisEible 
to  show  the  real  party  to  whom  the  devise  or  bequest  is  made, 
and  the  specific  property  which  the  testator  intended  to  devise 
or  bequeath.  This  is  familiar  law,  and  sustained  by  all  the  an- 
tboritiea. 

I  think  it  must  be  conceded  that  the  extraneous  evidence 
clearly  shows  that  in  the  testator's  will  there  was  a  misdescrip- 
tion of  the  legatee,  one  of  the  subjects  of  his  bounty,  when  he 
designates  him  as  "  Samuel  Q.,  sou  of  Captain  John  F.  Slaugh- 
ter," and  especially  when  he  designates  him  as  one  of  his  name- 
gakes.  As  already  seen,  there  was  no  sncb  person  as  "  Samuel 
Q.  Slaughter,  son  of  Captain  John  F.  Slaughter,*'  in  existence 
at  the  time  of  the  execution  of  the  will.  I  think,  therefore, 
that  it  is  perfectly  plain  from  the  will  and  the  evidence  in  the 
cause  that  Samuel  0-.  Slaughter  is  not  entitled  to  receive  the 
legacy  of  $1,000,  and  that  he,  upon  the  proofs  in  the  cause, 
does  not  answer  to  the  description  contained  in  the  15th 
clause  of  the  will  of  the  testator. 

I  think,  upon  the  record,  that  this  is  too  plain  for  argument, 
and  the  concession  in  the  answer  of  John  F.  Slaughter  that  he 
did  not  have  any  son  named  after  the  testator,  and  not  until 
years  after  the  date  of  the  wjll,  is  conclusive  of  the  case  in  this 
respect. 

The  fact  that  years  after  the  execation  of  the  will  he  had  a 
son  whom  he  named  after  the  testator  does  not  at  all  affect  the 
construction  of  the  will.  Properly  to  construe  that  will,  we 
most  put  ourselves  in  the  place  of  the  testator  and  inquire  who 
were  the  objects  of  his  bounty  under  the  ISth  clause  of  bis 
will  Assuming  that  position,  we  are  bound  to  say  that  the 
son  of  John  F,  Slaughter  did  not  answer  to  the  description  of 
the  testator  as  his  namesake,  for  he  was  not  then  bom,  and  not 
bom  until  years  afterwards ;  and  he  was  not  the  son  of  Captain 
John  P.  Slaughter,  for  there  was  no  such  person  known  to  the 
testator.     It  is  very  plain,  tlierefore,  that  the  son  of  Captun 
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John  F.  Slaughter  ib  not  entitled  to  receive  thia  legacy  for  the 
reasons  already  stated,  there  being  plainly  a  mlBdeseription  of 
the  person  to  whom  the  legacy  was  given  in  the  15th  clanse  of 
said  will. 

But  the  main  and  important  qnestion  ia,  to  whom  shall  this 
legacy  be  paid  }  Shall  it  lapse  becanse  there  is  no  hand  to  re- 
ceive it,  and  no  legatee  to  whom  it  shall  be  paid  ? 

Courts  are  always  averse  to  permitting  a  legacy  to  lapse  if 
it  can  be  found  who  was  the  legatee  intended  by  the  testator 
to  be  the  object  of  his  bounty.  In  this  respect,  as  in  all  other 
gnestions  concerning  the  oonstmction  of  wills,  the  prime  object 
ia  to  find  out  the  intention  of  the  testator,  and  the  courts  will 
never  permit  a  legacy  to  lapse  if,  upon  a  fair  construction  of 
the  will  and  seeking  to  carry  oat  tlie  intention  of  the  testator^ 
it  can  find  who  was  the  legatee  the  testator  intended  to  make 
the  object  of  his  bounty. 

In  this  case  it  is  plain  that  a  latent  ambiguity  exists  and  ia 
established  by  extrinsic  evidence.  Snch  ambiguity  thus  estab- 
lished by  evidence  dehors  the  will  may  be  removed  in  the  same 
manner  by  extrinsic  evidence. 

I  can  find  no  case,  English  or  American,  after  a  careful  ex- 
amination of  the  authorities,  where  after  a  latent  ambiguity 
has  been  certainly  established,  evidence  was  rejected  which 
tended  to  show  the  real  intention  of  the  testator  and  which  was 
necessary  to  carry  that  intention  into  effect. 

As  was  said  by  Lord  Thurlow  in  Baugh  t.  Read,  1  Tea. 
Jr.  257,  "where  a  testator  nsea  certain  words  which  prima 
facie  give  a  clear  account,  the  same  fact  that  enables  yon  to 
prove  that  there  was  a  latent  ambiguity  enables  yon  to  prove 
also  what  was  his  real  intention." 

In  the  old  case  of  Beawnont  v.  Fell,  2  Peere  Williams, 
141,  which  was  one  of  the  first  cases  in  which  parol  evidence 
was  admitted  in  aid  of  construction,  it  was  held  that  whenever 
the  testimony  raised  an  ambiguity,  evidence  dehors  the  will 
was  received  to  show  what  the  words  oaed  really  and  in  fact 
meant. 

This  case,  often  commented  upon  by  the  English  judges, 
has  never  been  departed  from,  but  the  principle  therein  de- 
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clared  has  been  nniversallj  recognized.  (See  Jarman  on  Wille, 
oh.  14,  3d  Am.  ed.,  and  numerous  cases  there  cited ;  Oood  t. 
JVeeds,  F.  M.  &  W.  139 ;  IHacoek  v.  Eisoock,  5  M.  &  W.  863 ; 
Wynn,  252,  and  eases.there  cited;  Cardeaa  v.  Careless,  1  Mer. 
384.) 

la  the  hist-named  ease  it  was  held  that  "  identification  of 
the  devisee  is  virtually  left  wholly  to  parol." 

That  case  is  singularly  like  the  one  under  consideration. 
The  legacy  there  was  to  the  testator's  nephew  Robert,  the  son 
of  Joseph  C.  The  testator  had  two  nephews  called  Robert, 
the  oue  the  son  of  his  brother  John  C,  the  other,  the  son  of 
his  brotlier  Thomas  0.  The  testator  had  no  brother  Joseph, 
nor  was  there  any  other  Joseph  C  This  was  held  by  Sir  Wil- 
liam Grant  to  be  a  latent  ambiguity,  and  that  the  writing  of 
the  word  Joseph  instead  of  Thomas  was  a  mere  slip  of  the 
pen.  (See  also  in  this  connection  Jarman  on  Wills,  ch.  14,  3d 
Am.  ed.,  361;  2  Taylor  on  Ev.  §§  1220,  1226;  Wigram  on 
Wilis,  285-6.)  See  also  the  leading  cases  of  Eiscoch  v.  Eie- 
cock,  5  M.  &  W.  863,  in  which  the  principal  English  oases  on 
the  subject  are  elaborately  reviewed  by  Lord  Abinger,  and 
where  it  was  held  that  evidence  was  admissible,  not  for  explain- 
ing the  words  or  meaning  of  the  will,  but  either  to  supply 
some  deficiency  or  remove  some  obscurity  or  ambigoity. 
"Where,  for  instance,  the  devise  was  on  the  face  of  it  perfect 
and  intelligible,  but  from  some  of  the  circumstances  admitted 
in  proof  an  ambiguity  arose  as  to  which  of  the  two  or  more 
persons  or  things  the  testator  intended  to  express. 

The  cases  in  onr  own  court  establish  the  principle  settled  by 
the  English  court,  that  where  a  latent  ambiguity  has  been  entah- 
lished  by  evidence  dehors  the  will,  extrinsic  evidence  may  al«o 
he  received  to  remove  the  ambiguity  and  to  show  the  real  in- 
tention of  the  testator. 

In  Maud's  Adm^r  v,  MoPhail,  10  Leigh,  199,  the  testator 
devised  all  his  negroes  "to  the  agent  of  The  Jfew  Colonization 
Society  in  Africa."  Parol  evidence  was  admitted  to  show  that 
the  society  meant  was  "The  American  Colonization  Society," 
and  that  McPhail  was  the  agent  of  that  society,  and  that  he 
was  the  person  to  whom  the  bequest 'by  the  testator  was  in- 
tended to  be  given.    And  that  intention  was  proved  in  thia 
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caee  hy  the  declarations  of  the  testator  made  to  a  witnesa,  and  it 
was  upon  this  evidence  that  the  l^;aoj  was  upheld  by  thia  court 
>  and  a  decree  rendered  delivering  the  slavea  to  McFhail  as  the 
agent  of  "  The  American  Colonization  Society." 

In  the  ease  of  Boy's  Ex^or  v,  liowzie,  decided  by  this  court 
as  late  as  IST^,  it  was  held  that  a  hequest  to  "The  Baptist 
Theological  Seminary  in  South  Carolina"  was,  upon  evidence, 
intended  by  the  testatrix  to  be  a  bequest  to  "  The  Southern 
Baptist  Theological  Seminary;"  and  one  of  the  principles 
emphatically  declared  in  that  case  was  that  "  Where  the  person 
or-object  or  subject  referred  to  in  a  bequest  is  ancertain,  or 
does  not  answer  precisely  the  description  given  them  in  the 
will,  or  where  there  are  two  or  more  objects  which  answer 
equally  the  description,  resort  must  be  had  to  parol  evidence 
and  the  surrounding  circumstances  to  show  what  the  testator 
intended  by  the  expressions  which  he  used  ;  and  if  such  inten- 
tion is  so  ascertained  with  sufficient  certainty  the  bequest  is 
valid." 

Judge  Moncure,  iu  delivering  the  unanimous  opinion  of  the 
court  in  this  case,  said;  "Parol  evidence  is  always  admissible 
and  even  necessary  to  lead  us  to  the  person  or  object  and  sub- 
ject referred  to  in  a  bequest.  The  court  of  construction,  with 
the  testator's  will  in  hand,  looks  for  the  object  of  his  bounty 
and  the  thing  intended  to  be  given,  and  expects  them  to  answer 
precisely  the  terms  of  description  given  of  them  in  the  will. 
Generally  they  do,  and  there  is  no  difficulty.  Often  they  do 
not  *  *  *  In  such  oases  resort  must  be  had  to  parol  evi- 
dence and  the  surrounding  circumstances  to  show  what  the  tes- 
tator intended  by  the  expresaions  which  he  used ;  and  almost 
always  his  intention  ia  thus  ascertained  with  sufficient,  if  not 
with  unerring,  certainty.  If  it  cannot  be,  the  bequest  must 
then  fail  of  effect ;  but  the  court  is  always  reluctant  so  to  de- 
clare. It  will  not  require  that  the  object  or  subject  shall  have 
every  ear-mark  given  to  it  by  the  testator.  Nay,  it  may  in 
some  instances  have  different  ear-marks,  and  yet  the  description 
contained  iu  the  bequest  may  be  sufficient  to  give  it  effect. 
I''aha  demonatratio  n&n  nocet  cum  de  corpore  coTUtat,  is  a  max- 
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im  which  expresses  a  mle  of  constraction  to  which  the  coart 
has  frequent  recourse  in  such  cases." 

Applying  these  prineipleB  to  the  case  before  us,  I  think  it 
is  clear  that  (tliere  being  no  ench  person  as  Samnel  Or.,  son  of 
Oaptain  John  F.  Slanghter,  in  existence  at  the  time  of  the  ex- 
ecntion  of  the  will),  the  evidence  in  the  caoee  plainly  points  to 
the  appellant,  Samael  Or.  Hawkins,  as  the  object  of  the  testa- 
tor's bounty  and  the  person  to  whom  he  intended  to  give  the 
l^acy  of  $1,000  by  the  fifteenth  clanse  of  his  will. 

He  waa  the  namesake  of  the  testator,  named  Samael  Gar- 
land. He  was  the  son  of  his  intimate  friend.  Captain  John  F. 
Hawkins.  He  answers  to  the  deacription  in  the  will — as  (1) 
my  namesake,  Samnel  G. ;  (3)  as  the  son  of  Oapt.  John  F. 

Now,  if  the  word  Hawkins  had  been  written  instead  of 
"  Slanghter,"  the  appellant  would  have  answered  the  full  de- 
scription of  the  person  intended  as  one  of  his  legatees. 

It  is  manifest,  from  the  evidence  of  the  testator's  widow 
and  his  relative  and  intimate  friend  and  connsel,  Jndge  Gar- 
land— whose  evidence  we  think  admissible  after  the  establish- 
ment of  the  latent  ambignity  heretofore  referred  to — that  the 
testator  intended  to  write  the  words  Samnel  G.,  son  of  Capt. 
John  F.  Hawkins,  instead  of  the  words  Samuel  G.,  son  of  Capt. 
John  F.  Slanghter ;  and  that  it  was  a  mere  slip  of  the  pen 
when  the  word  Slanghter  was  written  instead  of  Hawkins,  as 
in  the  ease  of  Ca/reUaa  v.  Careless  (supra),  the  word  Joseph 
was  said  by  Sir  William  Grant  to  be  a  slip  of  the  pen  for  John. 
The  venerable  Jndge  Garland,  the  intimate  friend  of  the  testa- 
tor, was  told  by  the  testator  that  Oapt.  John  Hawkins  had  a 
son  named  after  him,  and  that  he  had  selected  three  or  fonr  of 
his  Tiamesakes  to  whom  he  had  given  $1,000  each,  and  he  is 
positive  that  Samnel  Garland  Hawkins  was  one  of  the  name- 
sakes mentioned  by  him.  This  is  confirmed  by  the  evidence 
of  the  widow  of  Samnel  Garland. 

The  writing  of  the  name  of  Slaughter  instead  of  Hawhina 
is  the  more  manifest  when  it  appears  that  the  name  of  Slaugh- 
ter occurs  seven  times  in  the  will  of  the  testator  as  difiereot 
devisees  and  legatees. 

And  it  is  a  pregnant  fact  that,  except  in  the  fifteenth 


.vGoogIc 


S68  AUERICAN  PROBATE  BEPOKTS. 

clause,  John  F.  Slaughter  is  nerer  Bpoken  of  aa  Capt.  John  F. 
Slaughter,  nor  did  the  testator  in  hia  lifetime  ever  call  him  by 
that  title.  But,  on  the  other  hand,  John  F.  Hawkiiu  waa  fd- 
wa;B  known  and  called  by  the  testator  and  other  persons  as 
^'  Captain,"  which  was  in  fact  his  title. 

I  am  of  opinion,  therefore,  that  inaamacb  as  at  the  time  of 
the  execution  of  the  will  there  was  no  such  person  in  existence 
as  '*  Samael  G.,  son  of  Capt.  John  F.  Slaughter,"  he,  it  is  plain, 
could  not  take  the  legacy.  And  I  think  it  is  equally  clear  opoii 
the  evidence  that  the  person  to  whom  the  testator  intended  to 
give,  and  did  in  fact  give,  the  legacy  mentioned  in  the  fifteenth 
claase  of  the  will,  was  Samuel  G-.,  son  of  Capt.  John  F.  Haw- 
kins, the  appellant  in  this  canse,  and  that  the  said  legacy  onght 
to  be  decreed  to  him. 

I  am,  therefore,  of  opinion  that  the  decree  of  the  said  Cir- 
cuit Coart  of  Lynchburg  be  reversed. 

Decree  reversed. 


Latent  aBblgnltr  as  to  penoa  of  devlMe,— Parol  eridence  cannot  be 
admitted  to  supply  or  contradict,  enfau^  or  tu;  the  words  of  a  will,  nor 
to  expl&ia  the  intention  of  the  testator,  except  in  two  specified  cases. 
1.  Where  there  is  %  latent  ambigait;  arising  ddu>ri  the  will  ns  to  the  per- 
son or  sntgect  meant  to  be  described,  and  2,  to  rebut  a  malting  trost.  Ml 
the  cases  profeu  to  proceed  upon  one  or  the  other  of  these  gronnds.  Mann 
y.  Mann,  1  Johns.  Ch.  281 ;  14  Johns.  1  (Chaa.  Kent). 

This  is  said  to  be  the  leading  American  case. 

Lord  Bacon  introduces  the  distinction  between  latent  and  patent  am- 
Irigoitj  Into  the  mlee  of  pleading,  and  it  was  later  transferred  into  the  law 
of  evidence,  where  it  is  neither  a  philosophical,  a  substantial,  or  a  nsefnl 
distinction.  Clayton  t.  Lord  Nugent,  18  H.  A  W.  S06  (by  Alderson,  B.); 
Cicero  Q.  Tusc.  m,  9;  Grant  v.  Grant,  L.  Rep.  S  C.  P.  S80.  Bee,  also, 
Bacon's  Hudma,  Reg.  28,  35 ;  Bacon's  Law  Tract^  99. 

There  most  be  a  rtai  ambiguity.  Parol  evidence  is  not  to  be  admitted 
bj  way  of  conjecture  where  the  uncertainty  i«  absolute,  and  identification 
impossible,  Leierre  v.  Leferre,  68  N.  Y.  434;  Smith  y.  Smith,  4  Paige, 
370;  Armistead  t.  Armistead,  82  Georgia,  S97-,  Weatherhead  v.  Bewell,  9 
Hnmph.  373;  Healy  r.  Bealy,  9  Ir.  R.  Eq.  418;  Doe  t.  Chichester,  8 
".  Taunt.  147. 

The  du^  of  the  court  is  one  of  tnUrprttation,  not  one  of  formation  or 
revision.    Wairen  v.  Gregg,  116  Mass.  804;  Best  v.  Hammond,  DS  Penn. 
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8t  406;  aUliBm  t.  CbaDcellor,  48  Hiss.  487  ;  Bntberford  t.  Morris,  77  Il- 
linois, 867. 

StatemeDts  of  intMtion,  dnh/tri  the  iDstrumeDt,  kre  not  to  be  received. 
This  is  the  rule.  WaUize  t.  Wallize,  00  Penn.  Bt.  842;  Tucker  ».  Sea- 
man's Aid  Bociet;,  7  HetC.  (Mass.)  188;  Stringer  t.  Gardiner,  37  BeaT.  86; 
SherrattT.  Mountfoid.L.  KS  Ch.&28;  BulliTaaT.SuUiyBn,  4Ir.R.Eq.407; 
Hiscocka  r.  Hiacocks,  6  M.  £  W.  868;  Doe  t.  Martin,  4  B.  &  Ad.  771. 

But  where  the  description  given  bj  the  testator  applies  eqaollj  -well  in 
all  its  parts  to  tvoor  more  persona  or  things,  evidence  of  the  statementji  of 
the  testator  may  be  given  to  show  hia  intention  as  to  the  disposition  of 
bis  property.  Cleverly  v.  Cleverly,  124  Mass.  314 ;  Pickering  y.  Pickering, 
M  N.  H.  849;  Knight  v.  Knight.  80  L.  J.  Ch.  644;  Doe  d.  Good  v.  Need, 
2  H.  &  W.  120 ;  Cronise  v.  Lonisville  Orphana'  Home,  8  Bush  (Ky.),  871 ; 
Graydon  v.  Graydon,  8  C.  E.  Gr.  (N.  J.)  380.         * 

The  same  mle  applies  where  two  or  more  objects  answer  partially  and 
none  perfectly  the  description  in  the  will.  Bo(^  t.  Taylor,  26  Ohio  St. 
604 ;  Bible  Soc.  v.  Pratt,  0  Allen,  100 ;  Orphan  Asylum  v.  Emmons,  8 
Bradf.  144  ;  Webber  v.  Corbett,  L.  R.  16  Eq.  018. 

"  The  only  casm  In  which  evidence  to  prove  intention  is  admisuble  are 
those  in  which  the  description  in  the  will  is  QDambigaonB  in  its  applica- 
tion to  each  of  several  subjects."  Lord  Abinget  in  Hiscocks  v.  Hiacocks, 
cited  above. 

Where  the  language  of  the  will  is  capable,  of  a  rational  interpretation 
of  itself,  neither  the  teatalor'a  declarations  of  what  he  meant,  nor  the  tea- 
timony  of  the  draftsman  as  to  the  meaning  of  a  clause,  nor  a  letter  to  the 
testator  from  his  solicitor,  is  competent  evidence.  Wilson  t.  O'lieary,  L. 
B.  7  Ch.  App.  448 ;  Frovis  v.  Reed,  S  H.  &  F.  4 ;  Thomas  T.  Thomas,  6  T. 
B.671;  Whitakerv.  Tatham,  7  Bing.  628;  0  M.  &  P.  638. 

When  a  will  is  written  ina  foreign  language,  a  translation  iscompetent. 
Clayton  v.  Lord  Nogent,  cited  above. 

Where  there  is  a  contradiction  in  terms  of  settled  legal  import,  it  most 
be  explained  by  tbe  rales  of  interpretation,  and  extrinmc  evidence  is  not 
competent.    Weatherhead  v.  Baskervillo,  11  How.  (JJ.  8.)  829. 

Initials  and  ciphers  may  be  explained  by  parol  where  snch  explanatitni 

is  possible,  *.  g^  a  beqneat  to ■  Page,  may  be  explained  (Price  v.  Page, 

4  Yes.  670),  because  snch  a  designation  is  capable,  ordinarily,  of  some  ex- 
planation; but  a  gift  to  Lady ,  ii  void  for  an  obvious  reason.    Hnnt 

y.  Hart,  8  Bro.  0.  0.  811 ;  Kell  ▼.  Charmer,  23  Beav.  19S. 

Evidence  as  to  the  condition  of  the  testator's  family,  property,  etc,  is 
admissible  to  explain  a  latent  ambiguity.  Domall  v.  Adams,  18  B.  Hon, 
278 ;  Travis  v.  Honieon,  38  AUbama.  494;  Wooten  r.  Read,  13  Oratt. 
108;  Bond's  Appeal,  81  Conn.  90;  Kcharda  v.  Miller,  62  IlUnois,  417; 
Blnndell  v.  aiadstone,  1  Ph.  370;  12  L.  J.  Oh.  226;  Oamoyi  r.  Blundell, 
m.  L.  Cases,  778. 
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The  qae«tl(»i  of  l&tent  and  patent  ambi^itiee,  arising  in  contracts  or 
other  writinga  Mter  nvot,  is  lees  likel;  to  be  of  paramoanC  importanca, 
aad  less  latitade  is  allowed  ususUy  in  coDBtming  Bach,  instnimenta  than 
prevails  ia  the  oaae  of  wills.  Bbb  Wigram's  PropoeitioDi,  II;  WelU  t. 
Wells.  L.  R.  18  Eq.  SOS ;  Grant  v.  Grant,  L.  R.  9  C.  P.  727 ;  Citj  Bank  v. 
Adams,  4S  Maine,  173,  465;  Shaw  t.  Shaw,  50  Id.  S4;  Board  of  Education 
T.  Eeenao,  50  Califoraia,  612;  Goffr.  Roberta,  73  Hisaotiri,  670  ;  Bradley 
T.  Wash.,  etc.,  Co.  13  Petera,  89;  U.  a'  t.  Peck.  102  U.  S.  84;  Jackson  t. 
Perrine,  85  N.  J.  Law,  137;  Elliott  t.  Horton,  28  Gratt.  766. 


PLIHN  W.   FlINH. 
[4  Delaware  Ch.  44.} 

Allowance  fob  bupfobt  of  infaht  out  of  intbbest  oit  lsq- 
aot  fatable  at  majokitt, 

An  allowanoe  may  be  made  for  midDtenanoe  and  edacatton  out  of  the  interert  np- 
oa  legedea  pajabU  to  iobntt  at  their  majority,  with  llmitaticou  OTer  in  ease 
of  death  ander  age. 

Bill  in  equity  bj  the  two  children  of  Lewis  C.  Flinn  to 
compel  the  latter's  execatora  to  pa;  annaally  the  accmed  and 
accraing  interest  on  legacies,  held  for  the  benefit  of  certain 
children,  to  their  guardian,  to  be  applied  to  their  maintenance 
and  education. 

The  testator's  will  read : 

"  Item.  I  will  and  beqneath  to  m;  lawful  issue  (if  there  be 
any,  and  if  such  lire  to  arrire  at  the  age  of  twenty-one  years) 
the  remaining  two-thirds  of  aaid  residue  or  remainder  of  my 
estate,  share  and  ^are  alike,  to  them,  their  heirs,  and  assigns 
forever." 

"  Item.  It  is  my  will  that  the  legacies  due  to  minors  be  held 
in  the  hands  of  my  ezecntors  at  fire  per  cent,  per  annum  from 
one  year  after  my  decease,  to  be  paid  to  them  as  they  severally 
arrive  at  the  age  of  twenty-one  years." 

"  Item.  But  in  case  of  the  death  of  any  of  the  minor  heirs 
while  in  their  minority,  then  their  share  of  my  estate  shall  be 
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eqoallj  divided  among  my  surTiving  brothers  and  sisters  or 
their  lawful  iBsae  skare  and  share  alike,  and  I  constitute  and 
appoint  Joanna  Flinn  (my  wife)  and  John  J.  Flinn  and  Evan 
T,  Flinn  executors  of  this  my  last  will  and  testament." 

Lore,  for  complainants. 

S.  M.  Harrington^  tot  defendants. 

Thb  Cbasoellob.  It  has  always  been  the  policy  of  courts 
of  equity  to  make  legacies  to  infant  children  available  for  their 
maintenance  dnring  their  minority.  In  order  to  accomplish 
this  desirable  end,  snch  legacies  have  been  made  an  exception 
to  the  general  mle  as  to  the  time  from  which  interest  begins  to 
run  npon  a  legacy.  It  has  therefore  been  uniformly  held  that 
legacies  to  infant  children  carry  interest  from  the  death  of  the 
testator  and  not  from  a  year  after  as  in  other  cases.  (3  Eoper 
on  L^.  ch.  90,  p.  1245  and  note,  p.  1257  et  aeq. ;  Beckford  v. 
Tobin,  1  Tea.  Sr.  308  ;  HiU  v.  EiUy  3  Tes.  &  B.  183 ;  Mac- 
pherson  on  Infants,  234-41.) 

The  same  principle  has  been  indirectly  recognized,  very 
emphatically,  in  cases  where  this  exception  has  been  referred 
to  for  purposes  of  illustration.  {Zowndea  v.  Lowndet,  16  Tes. 
801 ;  Ramm  v.  Wmte,  1  Swanst.  558 ;  CriakeU  v.  Dolby,  3 
Tes.  17.) 

This  exception  to  the  general  rule  holds  good,  whether  the 
testator  haa  expressly  directed  the  maintenance  of  the  children 
or  no.  {Pett  v.  Fallows,  1  Swanst.  561,  note.)  If  no  main- 
tenance is  provided,  then  the  conrt  will  give  interest  for  the 
purpose  of  secaring  maintenance  and,  ae  appears  from  the  cases 
already  cited,  the  interest  commencea  from  the  death  of  the 
testator,  because  then  the  necessity  arises.  The  interest  is  al- 
lowed because  the  court  presnmes  it  to  have  been  the  inten- 
tion of  the  testator  to  provide  for  the  maintenance  of  his  child. 
{LeaUe  v,  Zealte,  Lloyd  &  G-ould,  1,  and  note.)  So  if  the  tes- 
tator expressly  directs  maintenance  <out  of  the  legitoy  or  its  in- 
come, the  direction  will  be  held  to  apply  from  the  time  of  his 
death.  In  the  case  of  children,  it  ia  immaterial  whether  there 
Vol.  m.— M 
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is  a  direction  for  niaintenaDce  or  do.  The  only  distiactioii 
drawn  between  the  two  clasEee  of  caees,  where  maintenance  ia 
directed  and  where  it  is  not,  is  tliat  in  the  case  of  natural  chil- 
dren and  in  other  cases  where  the  testator  pats  himself  in  loco 
pareniis.  If  maintenance  be  directed,  the  exception  is  extended 
to  cover  these  eases  and  the  interest  runs  from  the  testator's 
death.  {Ifewman  y.  Bateaon,  3  Swanst.  689 ;  Bowling  v.  Ty- 
reU,  2  Rues.  &  M;l.  343 ;  Wilson  v.  Maddeaon,  2  You.  &  Coll. 
872.)  The  American  cases  lay  more  stress  upon  the  circum- 
stance that  there  ia  no  other  provision  for  maintenaace  for  the 
child,  and  in  such  cases  interest  is  uniformly  given  and  allowed 
from  the  death  of  the  testaton  This  doctrine  is  very  well 
stated  by  Jadge  Story,  in  Sullivan  v.  Winthrop,  1  Sumo.  13, 
thus :  "  There  are  exceptions  to  the  general  rule,  as  to  interest 
on  legacies  :  one  is,  where  a  legacy  is  ^ven  by  a  parent  to  an 
infant  child,  who  is  otherwise  unprovided  for ;  for  there, 
upon  the  preeamed  inteotion  of  the  parent  to  falfill  his  moral 
obligation  to  maintain  his  child,  interest  will  be  allowed,  from 
the  death  of  the  testator,  i&  a  maintenance  for  the  child,  when 
DO  other  fand  is  applicable  for  such  maintenance.  And  this 
is  equally  true  whether  a  future  time  is  fixed  for  the  payment 
of  the  legacy  or  no  time  is  fixed  by  the  wilL" 

To  the  same  effect  says  Chancellor  Kent,  in  Lupton  v.  Zup- 
ion,  3  Johns.  Ch.  628 :  "With  respect  to  the  question  of  inter- 
est it  may  be  proper  to  observe,  that  the  genetal  rale  is,  that  a 
legacy  payable  at  a  future  day  does  not  carry  interest  until 
after  it  is  payable,  onlees  it  be  a  legacy  to  a  child  payable  at  a 
future  day,  and  the  child  has  no  other  provision,  nor  any  main- 
tenance, in  the  meantime,  allotted  by  the  will.  If  there  be  no 
snch  provision,  the  legacy  carries  interest  immediately,  on  the 
presumption  that  the  parent  must  have  intended  that  the  child 
should,  in  the  meantime,  be  maintained  at  hie  expense." 

Id  Bite  v.  Bite,  2  Hand.  409,  the  legacy  was  $1,000  each 
to  thirteen  children,  with  direction  to  the  executors  to  sell  the 
estate  and  pay  debto  and  legacies,  and  the  residue  was  be- 
queathed to  the  same  legatees ;  there  was  no  other  provision 
for  children.    Interest  was  decreed  to  the  children  from  the 
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death  of  the  testator.  Eyre  v.  Golding,  5  Binney,  475,  is  a  case 
resting  opon  the  same  principles  as  those  hist  cited. 

It  will  be  observed  that  in  these  cases,  as  in  the  present 
one,  there  was  in  the  will  no  provision  for  the  children,  ex- 
cept the  legacies  under  conBideration.  The  decisions  go  some- 
what beyond  the  necessary  application  of  the  law  to  those 
cases,  in  saying  that  the  absence  oE  any  otlier  provision  is 
necessary  to  bring  the  legacy  within  the  exceptions  as  to  in- 
terest, and  to  entitle  the  legatee  to  interest  from  the  death 
of  the  testator.  It  may  be  remarked  that  the  English  eases, 
some  of  which  I  have  referred  to,  and  very  many  more  it  is 
minecesaary  to  cite,  do  not  lay  the  same  stress  opon  this  eir- 
cnmstance,  and  it  may  be  questioned  whether  they  sustain  the 
limitation  set  up  in  these  American  cases.  Suffice  it  to  say 
that  this  particular  point  is  not  necessary  to  be  considered 
here,  and  therefore  shonld  not  be  determined, — becanse,  in 
the  will  of  their  father,  the  complainants  are  wholly  unpro- 
vided for  otherwise  than  by  these  legacies. 

A  feature  of  this  case,  however,  which  should  be  adverted 
to,  is  the  limitation  over.  In  many  cases  which  have  been  ad- 
judicated upon  this  BDbject  the  same  featnre  was  present.  In 
none  of  them  is  it  treated  as  any  objection  to  the  relief 
sooght.  Such  legacies  have  been  uniformly  treated  as  vested 
legacies  subject  to  a  subseqoent  condition.  Barvey  v,  Sarvej/y 
2  P.  Wms.  20,  is  a  case  almost  identical  as  to  facts.  In  Bittser't 
Eb^t  v.  Hahn  and  wife,  14  S.  &  R.  232,  a  legacy  to  children 
and  grandchildren,  limited  over  on  the  death  of  any  one  with- 
out issne,  or  under  age,  was  held  to  be  not  contingent,  but 
vested  in  prasenti,  liable  to  l>e  divested  on  the  happening  of 
a  future  contingency,  in  which  case,  it  is  said  by  the  court, 
the  Court  of  Chancery  always  decrees  interest  until  the  infant 
comes  of  age.  A  similar  case  was  Taylor  v.  Johnson^  3  P. 
Wms.  50i. 

The  principle  of  treating  as  cliildren,  in  this  respect,  those 
to  whom  the  testator  stood  in  lom  pareniit,  has  been  extended 
to  cover  legacies  to  a  niece,  where  payment  was  to  be  made, 
when  the  legatee  married  or  arrived  at  the  age  of  twenty-one, 
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with  a  liEoitfttion  over.     {Arohsrly  v,  Wheder,  1  P.  Wins.  Y88  ; 
Nichols  V.  OsJomtf,  2  lb.  419.) 

From  maoj  of  the  cases  already  cited,  as  veil  as  many 
otfaere  which  might  be  referred  to,  there  can  be  no  donbt  of 
the  power  of  this  conrt  to  decree  the  application  of  interest 
upon  Each  legacies  to  the  maintenance  of  the  children. 

The  only  points  upon  which  any  argnment  might  be  made, 
as  to  the  effect  of  the  anthorities,  are.  how  far  the  exception 
in  favor  of  children  may  be  extended  beyond  children  to  those 
to  whom  the  testator  stands  in  lom  parentis,  and  whether,  if 
there  bo  any  other  provisions  in  the  wiU,  the  case  may  etill 
be  treated  as  within  the  rate  allowing  interest  from  the  death 
of  the  testator.  In  the  present  case  neither  of  these  qnea- 
dons  arise. 

Not  is  there  any  qneetion  here  as  to  the  allowance  of  inter- 
est oi  as  to  the  time;  the  only  qneetion  here  is  as  to  the 
power  of  this  eoart  to  decree  the  application  of  that  interest 
to  the  maintenance  of  the  children.  The  csBes  cited  simply 
show  how  mach  farther  the  coorts  have  gone  than  is  necessary 
to  afford  the  relief  now  prayed. 

I  am  therefore  of  opinion,  that,  in  equity  and  according  to 
the  tme  intent  and  meaning  of  the  testator,  in  the  bequests 
made  to  his  children,  they  are  entitled  to  be  allowed  ont  of  the 
annoal  interest  of  their  respective  shares  a  sum  sufficient  for 
their  maintenance  and  education  during  their  infancy. 

The  excess  of  interest  on  their  respective  ehares  above  one 
hundred  dollars  appears  from  the  biU  and  answer  to  be  neces- 
sary for  that  purpose,  and  that  portion  of  the  interest,  accrued 
and  to  accrae,  will  be  directed  to  be  paid  to  their  guardian  for 
that  purpos& 
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POMBBOT  VS.  MlLX/S. 
[ST  Sew  Jtnej  Eq.  BIS.}' 

Upon  what  oomnesioKB  allowed. — What  is  "final 

BBTITLXHEtrr." 

Th«r«  ni>7  be  ■  "fiiuLt  seUlement'*  of  ereoator's  kceoanta  though  It  appear  that 

farther  property  ma;  eoma  to  hand  fur  dirtribaUon. 
OomoitMtoiw  ma;  be  obarged  on  the  gross  Taloe  of  atocba  belonging  to  tastator 

bnt  held  by  bia  brokers  and  BebseqaeDtl;  eold  b;  them  to  repa;  adrancea. 
CotnmUalone  ma;  be  allowed  on  an;  peraoaal  propert;  oomlog  to  hand  that  baa 

a  mone;  valaa. 
Cknamie^ane  can  only  be  allowed  far  what  bae  been  done  and  not  tor  what  may  be 

reqaleit«  to  fully  eieeata  the  wUL 

The  Opinion  states  the  caae. 

J.  E.  Ward  and  J.  D.  Bedle,  for  appellanta. 

H.  G.  Piinap  and  Barker  (him.mere,  for  respondent. 

Dezoh,  X  This  is  an  appeal  from  an  order  of  the  Preroj^- 
ative  Conrt,  redncing  the  commiflsiona  of  execntors  aa  allowed 
Ijy  the  Orphans'  Court  of  Morris  county.  The  appellants,  re- 
siduary legatees  under  the  will,  complain  that  the  allowance  is 
still  too  large.  The  respondent,  one  of  the  execntors,  contends 
that  the  order  of  the  Prerogative  Oonrt  is  not  appealable.  In 
Anderson  v.  Berry,  2  McCart.  232,  it  was  decided  that  an  appeal 
lies  to  the  Prerogative  Conrt  from  an  order  of  the  Orphans' 
Oonrt  fixing  the  amonnt  of  execntors*  commissions,  the  decis- 
ion resting  apon  the  language  of  the  constitution,  that  "  all  • 
persons  aggrieved  by  any  order,  sentence  or  decree  of  the 
Orphans'  Conrt  may  appeal  from  the  same,  or  any  part  there- 
of, to  the  Prerogative  Court."  ^^  a  supplement  to  the  Pre- 
rogative Conrt  act,  approved  February  17th,  1869  (Rev.  p.  221), 
the  right  of  appeal  from  that  conrt  to  this  was  conferred  in 
identical  terms  upon  "  all  persons  aggrieved  by  any  order  or 
decree."  This  supplement,  being  constitutional  {ffarris  v. 
Vanderveer's  Eer.,  6  C.  F.  Or,,  424),  should  receive  the  same 
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interpretation  as  had  before  been  giveD  to  ite  words  in  the 
constitntion  itself.  The  right  of  appeal  most  therefore  be 
fnstaiDed. 

In  assailing  the  order  of  the  conrt  below,  the  appellanta  fint 
insist  that  the  Ordinary  allowed  larger  commiBeions  than  are 
permitted  by  the  statnte  regulating  ench  matters.  This  stat- 
nte  is  section  110  of  the  Orphans'  Conrt  act  (Rev.  p.  776),  to 
the  effect  that : 

"  On  the  settlement  of  the  accounts  of  execntors,  adminis- 
trators, guardians  or  tmstces  under  a  will,  their  commissions, 
over  and  above  their  actnal  expenses,  shall  not  exceed  the  fol~ 
lowing  rates :  on  all  sums  that  come  into  their  hands,  not  ex- 
ceeding one  thousand  dollars,  seven  per  centum ;  if  over  oue 
thousand  dollars  and  not  exceeding  five  thonsand  dollars,  fonr 
per  centum  on  snch  excess;  if  over  five  thousand  dollars  and 
not  exceeding  ten  thousand  dollars,  three  per  centum  on  such 
excess ;  and  if  over  ten  thousand  dollars,  two  per  centum  on 
such  excess ;  provided,  that  the  commisBioDB  of  executors  and 
administrators  in  any  estate  where  the  receipts  exceed  the  sum 
of  fifty  thousand  dollars  shall  be  determined  by  the  Orphans' 
Court  OQ  the  final  settlement  of  their  accounts  according  to 
the  actual  services  rendered,  not  exceeding  five  per  centum  on 
all  sums  which  come  into  their  hands." 

The  allowance  to  these  executors  being  three  per  centum  on 
$517,53S  01,  must  find  its  warrant  in  the  proviso  just  recited^ 
and  the  appellants  ineist  that  the  settlement  of  accounts  upon 
which  this  allowance  was  made  was  not  a  final  settlement  with- 
in the  meaning  of  that  proviso.  Tliis  claim  is  based  upon  the 
fact  that  there  appears  to  be  a  power  to  sell  lands  vested  in  the 
executors  and  not  yet  executed,  and  also  a  suit  pending  in  a 
foreign  State  on  belialf  of  the  testator,  to  the  proceeds  of  which 
(if  any)  the  executors  will  be  entitled,  snd,  therefore,  further 
accounts  will  hereafter  be  required,  and  so  the  present  cannot 
be  called  &  final  settlement. 

The  apparent  reason  for  emphasizing  this  word  "final," 
which  is  suggested  by  the  collocation  of  the  phrases  "settle- 
ment of  acconnts"  and  "final  settlement  of  accounts"  in 
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the  same  Bection,  Taniabea  when  we  notice  that  this  proviso 
was  at  first  enacted  as  a  separate  law  (P.  L.  of  18S7,  p. 
97d),  and  obtained  its  present  place  only  in  the  HeviBioa 
of  1674.  Snch  change  of  position  does  not  alter  its  eigoif- 
icance.  {State  v.  Kingsland,  S  Zab.  85 ;  In  re  Thomas  Mur- 
phy, 3  Zab.  180;  Ritckman  v.  Jianeom,  6  Tr.  565;  Marti 
V.  Cumherland  Ins.  Co.  15  Vr.  478.)  The  espression  "  final 
settlement  of  accounts  "  did  not  originate  with  this  proviso,  bnt 
occurs  in  section  108  of  the  Orphans'  Court  act,  which  has  ex- 
isted ever  since  1784.  {Pat.  59,  %  17;  Elmer's  Dig.  360,  g  32.) 
In  this  section  it  is  plainly  applied  to  a  settlement  after 
which  further  moneys  may  come  to  hand  for  administration, 
and,  therefore,  it  cannot  be  regarded  as  necessarily  equivalent 
to  "the  settlement  of  final  accounts."  Its  correct  meaning  is 
indicated  in  Stm^enson's  Admr.  v.  PhiUip^  Exr.  1  Zab.  70. 
When  an  executor  or  administrator  presents  his  accounts,  p^^ 
porting  to  charge  himself  with  everytliing  that  he  has  received, 
and  to  credit  himself  with  everything  that  he  has  disbnrsed, 
and  to  show  the  balance  on  hand  for  distribution  among  the 
legatees  or  next  of  kin,  and  the  court,  after  due  notice  to  par- 
ties interested,  makes  decree  approving  and  allowing  snch  ac- 
coants,  that  is  a  final  settlement  of  the  accounts,  even  though 
it  appear  that  there  is  still  outlying  property  of  the  decedent 
which  may  yet  come  into  the  accountant's  possession  for  ad- 
ministration. As  to  the  snbject-matter  on  which  it  operates, 
the  settlement  is  final.  {SUUe  v.  Ilanford,  6  Hal.  71,  73; 
Black  v.  Wkitall,  1  Stock.  572,  585.)  Snch  is  the  character  of 
the  present  account  and  decree,  and  the  case  comes  within  the 
proviso  mentioned. 

The  appellants  next  insist  that  the  commissions  are  exces- 
sive, because  allowed  on  too  large  an  aggregate  and  at  too  high 
a  rate. 

Indaded  in  the  aggregate  of  the  estate  are  five  hundred 
shares  of  stock,  which  had  been  bought  by  the  testator  tii  rough 
a  firm  of  brokers  wherein  his  son,  one  of  the  executors,  was  a 
partner,  and  which  were  held  by  that  firm  to  secure  $;)8,7&5  71, 
advanced  by  it  towards  the  purchase.  Tlie  stock  whs  sold, 
after  the  testator's  death,  by  order  of  his  executors,  for  |50,550, 
and  this  earn  is  placed  in  the  account.    The  appellants  claim 
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that  on  only  the  amoant  aotoall;  realized  by  the  eetatc,  after 
the  payment  of  the  brokerB*  advances,  about  $11,000,  Bhonld 
commissions  be  allowed.  Bat  we  think  otherwise.  The  stock 
really  belonged  to  the  testator,  and  the  claim  of  the  brokers 
was  his  personal  indebtedness,  and  it  became  part  of  the  execn- 
tors'  duty  to  determine  how  they  would  dispose  of  that  prop- 
erty, and  how  they  would  pay  that  debt.  The  responsibility 
of  due  administration  was  cast  npon  them  and  they  met  it.  If 
they  did  not  take  manual  possession  of  the  stock  (and  perhaps 
they  did  even  that,  since  one  of  them  was  a  member  of  the 
brokers'  firm),  they  assumed  actual  control  of  it,  making 
the  brokers  their  mere  agents.  Through  these  agents  they  sold 
it,  and  the  proceeds,  coming  into  the  hands  of  their  agents, 
came,  in  law,  into  their  own  hands.    This  satisfies  the  statate. 

Another  large  part  of  the  estate  consisted  of  seearities 
which  the  execntors  received  and  inventoried  at  their  market 
value,  and  afterwards  transferred  to  the  legatees  as  so  much 
cash.  These  are  properly  included  in  the  abrogate.  The  stat- 
ute was  not  designed  to  limit  commissions  to  the  mere  money 
received.  {Oaima  v.  CAauStfrt,  9  Paige,  160.)  So  to  interpret 
it  would  often  constrain  these  officers  to  do  what  would  be  for 
the  disadvantage  of  those  whose  interests  were  intrusted  to 
them,  to  convert  into  cash  wliat  could  easily  be  divided  and 
might  better  be  preserved  in  gpeoie,  or  else  abandon  all  right 
to  compensation  for  service  rendered  and  risk  incurred.  Such 
interpretation  would  also  be  opposed  to  the  uniform  practice 
of  our  Probate  Courts.  We  think  commissions  may  be  allowed 
upon  any  personal  property  that  eomes  to  hand  having  a  money 
value.  Its  reception  gives  the  right  to  some  compensation; 
how  moch,  depends  on  other  circnmstances  whidh  the  statute 
submits  to  judicial  discretion. 

A  third  item  in  the  aggregate  is  the  par  value  of  three  hun- 
dred and  thirty  shares  of  stock  in  the  Third  National  Bank  of 
St.  Louis.  This  never  came  under  the  eseeutors'  controL  It 
passed  into  the  hands  of  an  administrator  cum  testamento  an- 
n€XO,  appointed  in  Missouri,  and  was  by  him  transferred  direct- 
ly to  the  legatees.     This  item  should  be  struck  out. 

The  aggregate  is  thus  reduced  to  $484,233  01.    We  think 
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three  per  centam  on  this  sam,  $14,527,  exceeds  proper  com- 
pematioD.  The  statute  requires  the  allowance  to  be  made  "  ac- 
cording to  the  actnal  services  rendered,"  and  with  reference  to 
the  actual  pains,  trouble  and  risk  incurred  in  settling  the  estate, 
rather  than  in  respect  to  the  quanium  of  estate.  In  the  present 
case  the  estate  wae  almost  entirely  made  up  of  secnrities  read- 
ily salable  in  the  New  York  market,  which  were  either  sold  there 
by  the  firm  of  brokers  already  mentioned,  at  the  nsnal  com- 
mission, or  transferred  by  the  ezecntore  to  the  legatees  in  specie, 
The  indebtedness  of  the  testator  was  very  slight,  no  litigation 
attended  the  administration,  and  the  executors  were  prepared 
to  settle  their  accoants  in  about  a  year  after  the  probate  of  the 
will.  Seldom  conld  an  estate  of  snch  magnitude  be  adminis- 
tered with  BO  little  "  pains,  trouble  and  risk "  as  were  needed 
by  this  one.  On  the  other  hand,  it  is  to  be  remembered  that 
the  provisions  of  the  will  have  been  executed  thus  far  with  dis- 
cretion, fidelity  and  promptitude,  and  these  qnalitiee  form 
highly  valuable  elements  in  the  services  rendered.  One  of  the 
execntors  is  a  counselor  of  this  State,  and  while  be  cannot  be 
allowed  counsel  fees  aside  from  commissions,  yet  the  fact  that 
his  professional  skill  has  made  it  nnnecessary  to  invoke  other 
legal  assistance  may  justly  be  regarded.  Taking  all  things  into 
consideration,  we  think  two  per  ceutnm  on  the  aggregate 
of  $484,233  01  will  be  a  reasonable  compensation  to  the  ex- 
ecutors. 

It  must  be  understood  that  this  allowance  covers  only  what 
has  already  been  done,  and  the  distribution  of  the  balance  which 
this  amount  shows.  The  statute  does  not  permit  us  to  compel 
the  estate  to  pay  in  advance  for  what  may  yet  be  requisite  to 
fully  execute  the  will,  and  for  obvions  reasons,  which  the  Ordi- 
nary sutficiently  indicates  in  bis  opinion  in  this  cause,  such  a 
coarse  would  be  nojnst. 

The  orders  of  the  Orphans'  Conrt  and  the  Prerogative  Court 
will  therefore  be  reversed,  and  the  record  remitted  for  the 
entry  of  a  decree  in  accordance  with  this  opinion. 

Decree  uoauimonsly  reversed. 
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[so  MftTjlBDd,  2Sa.] 

ExBODTOB'b   BIOHT  to   OOlOnBBIOMS   ON   SKBT  Or  TBSTATOR 
BBQDBATBKD   HIM. 

An  execotris  ia  entlUed  to  the  iotonet  *tUch*d  by  Oie  will  to  &  leguy  ^ven  her 
although  she  had  cash  in  band  anfficient  at  teatator's  death  to  pay  the  lams. 

Ad  ezecntrii  is  Dot  entitled  to  conmuBdoDa  on  •  debt  due  teatatM'  and  epecifically 
beqneathad  bar  by  him. 

Appeal  from  the  OrphanB'  Coort  of  Baltimore. 
The  opinion  statea  the  case. 

Wm,  8.  Bryan,  for  appelant. 

F.  W.  Brune,  and  Stewart  Brovm,  for  appellee. 

Miller,  J.  William  H.  CollinBdiedonthelstof  June,  1881, 
leaving  a  will  by  which  he  appoiuted  his  widow,  Frances  C  Col- 
lins, hiB  Bole  executrix.  Hia  personal  estate,  according  to  the  in- 
ventorj,  amounted  to  a  little  over  $181,000,  and  consisted  mainlj 
of  Baltimore  City  Stock.  Besides  this  he  held  two  bonds  or  sin- 
gle bills  executed  to  him  by  B.  Johnson  Barbonr,  of  Vir^nia, 
the  brother  of  his  wife,  one  for  $20,000,  and  the  other  for 
$6,000.  These  were  the  only  debts  dne  to  him,  and  the  debts 
be  owed  were  few  and  of  small  amount.  By  his  will  he  gave 
and  bequeathed  to  his  wife  the  two  "  bonds  or  single  bills"  of 
Barbour,  sundry  legacies  of  stock,  furniture  and  money,  and 
also  his  dwelling-house  and  lot  on  North  Calvert  street.  Then, 
after  giving  ft  namber  of  pecuniary  legacies  to  other  persons, 
be  deviBed  and  bequeathed  all  the  rest  and  residue  of  his  estate 
to  foDr  named  parties,  his  consiuB,  of  whom  the  appellant  is 
one.  He  left  no  children  or  descendants  of  children  surviving 
him.  The  executrix  accepted  the  trust,  gave  bond,  and  on  the 
15th  of  February,  1882,  she  propounded  to  the  Orphans'  Court 
her  first  admiDistiatioo  account.  To  the  passage  of  that  ao- 
cotint  the  appellant  interposed  a  number  of  exceptions,  and 
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from  the  order  of  the  coart  overraling  some  of  these  exceptions 
aod  eoBtaining  others  this  appeal  is  t^en.  It  becomeB  then  onr 
duty  to  consider  such  parts  of  the  order  ae  are  adverse  to  the 
appellant,  or  of  which  he  complains. 

The  court  by  its  order  allowed  the  executrix  cominiBBioDS  at 
the  rate  of  seven  and  a  half  per  cent.,  and  to  fliis  objection  !» 
made.  The  law  declares  that  commiesions  to  executors  and  ad- 
ministrators Bhall  be  at  the  discretion  of  the  Orphans'  Court, 
not  ander  jwe  and  not  exceediug  ten  per  cent.  (Code,  art.  93^ 
sec  5),  and  it  ie  clearly  aettled  tbat  the  rate  fixed  by  that  court 
in  the  exercise  of  this  discretion,  within  the  prescribed  limits, 
is-not  a  subject  of  review  on  appeal.  ( 'Wilaon.  v.  Wilami,  3  G. 
&  J.  20.)  While  this  general  proposition  is  conceded,  the  ap- 
pellant's counsel  nevertheless  conteuds  that  under  the  provis- 
ions of  this  will  the  Orphans'  Court  conld  not  irrevocably  fix 
the  rate  of  commissions.  In  the  clause  of  the  will  appointing- 
the  executrix,  the  testator  "  tuia  "  the  Orphans'  Court  to  accept 
such  security  on  her  bond  as  she  may  be  able  to  furnish,  as  h© 
is  satisfied  she  will  faithfully  settle  up  his  estate,  and  in  thi» 
connection,  adds  "  and  I  intend  she  shall  be  allowed  as  inj  ex- 
ecntrix  reasonable  commiaaiona."  The  argument  then  is  to  this 
effect: — "Tlie  testator,  if  he  had  so  chosen,  had  the  right,  in 
view  of  the  provision  he  had  already  made  for  her  in  his  will, 
to  determine  that  bis  executrix  should  receive  no  commissiona 
whatever  (Code,  art.  93,  sec.  6) ;  and  as  be  conld  thne  take 
away  all,  be  conld  as  a  necessary  consequence,  take  away  any 
part,  or  limit  the  commissions  as  he  pleased.  !N^ow  he  says  he 
intends  she  shall  be  allowed  reasonable  commissions.  He  knew 
if  he  said  nothing  that  tlie  Orphans'  Court  conld  allow  commis- 
sions in  their  discretion.  He  therefore  did  not  mean  to  leave 
the  matter  to  the  discretion  of  that  court.  He  meant  that  she 
should  have  a  reasonable  compensation  fur  the  aervicea,  to  be 
determined,  not  by  discretion,  but  by  the  facta  of  the  case,  as 
shown  in  evidence ;  and  that  this  quantum  meruit  is  to  be  as- 
certained by  the  court  in  the  ordinary  way  upon  testimony 
taken  before  it,  and  its  judgment  thereon  is  the  subject  of  ap-  , 
peal  and  review  as  well  ae  is  its  finding  upon  any  other  question 
of  fact."    Bat  the  answer  to  this  argnment  is  obvious.    The 
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eeotion  of  the  Code  referred  to  (art.  93,  §  6)  dedaree  that :  "  If 
anythiDg  be  bequeathed  to  an  executor  by  way  of  compensation, 
no  allowance  of  coanniBBions  shall  be  made  anlesa  the  said  com- 
peosatioD  shall  appear  to  the  coart  to  be  JneafiGcient ;  and  if  so, 
it  shall  be  reckoned  in  the  commiseion  to  be  allowed  by  the 
court."  To  hAag  a  case  within  the  operation  of  this  section 
the  beqnest  in  the  will  most  be  expressly  made  to  the  ezecator, 
in  lien,  or  by  way,  of  compensation  for  his  Bervicefl  as  execntor, 
and  even  then  the  diBoretionary  power  is  still  left  to  the  court 
of  allowing  more,  unless  indeed  ^e  bequest  should  be  in  excess 
of  the  mammwn  limit  of  ten  per  cent.  No  emch  beqnest  is  to 
be  foand  in  the  will  before  as.  On  the  contrary  the  testator 
expressly  declares  that  he  intends  the  provision  made  for  bis 
wife,  which  he  believed  would  "  about  fairly  represent  the  one- 
half  part  of  my  net  estate,  shall  be  in  full  of  her  claim  aa  my 
widow  in  and  to  my  estate,  real,  personal  and  mixed.**  And 
apart  from  the  provisions  of  this  section  of  the  Code,  it  has 
been  explicitly  decided  that  a  testator  cannot  by  anything  put 
in  his  will  in  any  wise  affeci  the  commissions  which  the  law  al- 
lows his  executor.  He  cannot  deprive  the  executor  of  such 
commiasions,  nor  cut  them  down,  nor  take  away  the  discretion 
vested  in  the  OrjAans'  Court.  {McKim  v.  Duncan,  4  Gill,  73 ; 
Stecte,  ttae  of  Manning  v.  Baker,  8  Md.  49.)  In  fact,  where 
there  has  been  a  full  administration,  even  the  court  has  no 
power  to  deprive  him  of  the  minimum  amount  which  the  law 
gives  him;  for,  as  was  said  in  the  case  last  cited,  "the  law 
commands  an  allowance  to  a  certain  amount,  and  it  is  not  with- 
in the  power  of  either  court  or  testator  to  defeat  it,"  Nor  haa 
the  doctrine  of  election  any  application  here.  The  general  rule 
that  a  man  shall  not  take  a  benefit  under  a  will,  and  at  the  same 
time  defeat  the  provisions  of  the  instrument,  finds  its  applica- 
tion in  cases  where  the  will  devises  property  of  the  testator  to 
him,  and  at  the  same  time  deTises  hie  own  property  to  another. 
{Barbotir  t,  Mitchell,  41  Md.  151.)  And,  as  was  said  in  McEim 
T.  Duncan  (4  Gill,  85),  "  a  person  by  undertaking  the  office  of 
executor  does  not  deot,  and  is  not  bound  to  give  effect  to  all 
the  provisions  to  be  found  in  the  will.  Such  clauses  as  are  in- 
consistent with  the  law,  which  the  execntor  is  to  obey,  are  of 
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no  T&lidity  and  conatihite  no  pari  of  the  will."  But  again,  the 
Tiewe  we  have  thoe  expressed,  proceed  upon  the  asenniptioD 
that  it  was  the  design  of  the  testator,  in  declaring  that  he  in- 
tesded  his  executrix  sboald  be  allowed  reasonable  commissions^ 
to  take  from  the  Orphans'  CoTirt  the  discretion  which  the  law 
gires  them  over  this  subject.  This  expression,  however,  in  the 
connection  in  which  it  is  need,  is  fairly  sosceptible  of  the  coq- 
straction  that  it  was  simply  a  suggestion  to  the  judges  of  that 
court,  or  the  expression  of  a  desire  on  his  part,  that  in  the  ex- 
ercise of  their  discretion  they  shonld  give  her  a  reasonable  as 
distingmshed  from  an  extravagant  or  a  meagre  allowance.  Bnt 
in  any  view  that  can  be  taken  of  the  case  it  is  plain  that 
this  part  of  the  order  appealed  from  is  not  open  for  review 
by  this  conrt 

Exception  is  taken  to  an  allowance  in  the  account  of  $33 
paid  for  rent  of  a  pew  in  Grace  Church.  The  pew  itself  the 
testator  devised  to  his  wife,  the  executrix.  With  respect  to 
this  claim  we  have  nothing  but  the  bill  for  the  pew  rent. 
That  bill  is  made  out  against  3Ir.  Collins,  and  upon  its  face 
is  for  six  montlis  rent  of  the  pew  "  in  advance  to  Dec  1st, 
1881."  This,  in  the  absence  of  other  proof,  anthorizes  us  to 
assume  that  the  testator  rented  the  pew  under  a  contract  by 
which  the  rent  was  payable  in  advance  according  to  the  terms 
of  the  bill.  This  being  so,  it  is  plain  that  in  computing  the 
time  the  first  day  of  December  must  be  excluded.  Then  connt- 
ing  the  six  months  hack  from  that  day,  the  bill  became  due  and 
demandable  on  the  thirty-first  day  of  May,  and  as  the  testator 
did  not  die  until  eleven  o'clock  on  the  night  of  the  first  of 
Jane,  it  is  clear  this  was  a  debt  dne  by  him  in  bis  lifetime, 
which  the  executrix  was  justified  in  paying  out  of  the  assets  in 
her  hands.  We  therefore  find  no  error  in  that  part  of  the  order 
which  overrules  this  exception. 

One  Johnson,  a  colored  man,  was  a  tenant  of  a  portion  of 
the  leasehold  estate  of  the  deceased,  and  exception  was  taken 
to  the  account  because  the  executrix  has  not  charged  herself 
with  the  rent  dne  from  this  tenant.  The  conrt  below  sustained 
this  exception  and  directed  the  executrix  to  charge  herself  with 
the  rent  actually  received  by  her  as  executrix.    The  objeetioo 
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now  made  is  that  tbe  order  shcmld  bare  reqnired  ber  to  cbarge 
herself  with  all  tbe  rent  dtte  frotn  Johnsoo,  instead  of  all  that 
flbe bad  actually  r0c«M'«(2  from  bitn,  he  being  abown  to  be  amply 
able  to  paj  tbe  same,  and  being,  id  fact,  a  legatee  nnder  the 
will  to  tlie  extent  of  $1,000.  It  is  qaite  enongh  to  aay  in  an- 
swer to  this  objection  (even  if  otherwise  there  were  anything 
-  in  it)  that  there  is  no  proof  in  the  record  that  tbe  executrix  bad 
not  recevoed  all  the  rent  that  was  actually  due  by  this  tenant  at 
the  time  the  acconnt  was  propoanded. 

The  deceased  in  his  life  used  a  room  in  bis  boaae  on  St 
Panl  street  for  an  office.  This  was  also  leasehold  property, 
«nd  forms  part  of  tbe  residue  of  bis  estate  given  to  his  re- 
flidnary  legatee,  and  exception  is  taken  to  the  acconnt  becanse 
the  executrix  bad  not  charged  herself  with  tlie  rent  of  the  of- 
-gce  room.  The  proof  shows  that  it  remained  anoccnpied  after 
the  death  of  the  testator.  The  executrix  in  ber  testimony  says 
she  put  tbe  office  in  condition  bo  that  it  coald  be  rented  at  any 
moment,  but  she  had  no  application  for  it.  "We  are  clearly  of 
opinion  she  cannot  be  held  liable  for  the  estimated  rental  raJne 
of  tbie  room  from  the  death  of  her  husband  to  the  date  of  this 
account,  simply  beeanae  she  did  not  advertise  it,  or  employ  an 
agent  to  rent  it.  The  court  below  was  right  in  overmling  this 
exception. 

Among  the  provisions  for  his  wife  the  testator  gave  her 
a  legacy  of  |6,000  in  money,  "  with  interest  from  his  death  till 
paid."  The  same  provision  as  to  interest  is  attached  to  all  the 
other  pecuniary  legacies  in  the  will,  and  the  principal  sums  so 
given  amounted  to  nearly  $14,000.  In  her  account  the  execu- 
trix claims  a  credit  for  this  sum  of  $6,000,  and  also  $255  for  in- 
terest thereon  from  the  first  of  June,  1861,  to  the  15th  of  Feb- 
ruary, 1882,  in  other  words,  from  the  death  of  testator  to  the 
time  of  payment.  Exception  is  taken  to  the  allowance  of  this 
enm  for  interest  upon  the  ground  that  the  testator  at  the  time 
of  liJB  death  had  over  $7,000  in  bank,  which,  it  is  insisted,  it 
was  the  duty  of  the  executrix  long  ago  to  have  applied  in  dis- 
cbarge of  lier  legacy  so  as  to  sare  to  the  estate  for  tbe  benefit 
of  the  residuary  legatee  tbe  interest  thereon.  It  was,  however, 
no  more  her  duty  to  appropriate  the  money  in  bank  to  the  pay. 
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ment  of  her  Ic^oy  than  to  apply  it  to  the  payment  of  the  other 
pecntiiarj  legacies,  and  she  was  clearly  under  no  legal  obliga- 
tion to  pay  any  of  them  eren  at  the  time  ehe  did.  This  ac- 
connt  was  rendered  within  less  than  twelve  months  after  the 
date  of  her  letters.  The  law  allows  to  every  administrator  and 
ezecntor  the  period  of  twelve  months  from  the  date  of  his  let- 
ters before  he  can  be  required  to  render  his  first  administration 
account.  (Code,  art.  93,  see.  1.)  Payment  of  these  legacies 
eoald  not  have  been  enforced  at  the  date  of  this  acconnt,  and 
the  execQtrix  had,  therefore,  committed  no  default  of  which 
the  law  can  take  notice,  in  not  paying  them  before,  and  in  pay- 
ing interest  upon  them  she  simply  obeyed  the  express  mandate ' 
of  the  will  The  court  committed  no  error  in  overruling  this 
exception. 

The  acconnt  also  claims  a  credit  of  f  100  for  "  cash  retained 
for  bill  for  paving  Calvert  street,"  and  to  this  exception  is  taken. 
It  appears  that  on  the  27th  of  April,  1881,  an  ordinance  was 
passed  for  the  repaving  of  part  of  Calvert  street.  This  ordi- 
nance provides  that  one-third  of  the  cost  of  the  work  shall  be 
paid  by  the  city,  and  the  other  two-thirds  "  to  be  aseesaed  as  pro- 
vided by  ordinance  No.  H  of  1874,  open  the  owners  of  prop- 
erty binding  on  the  portion  of  the  said  street  thus  directed  to 
be  repaved,  in  proportion  to  the  front  feet  owned  by  them  re- 
spectively." The  ordinance  of  1874  thus  referred  to  requires 
all  contracts  for  snch  work  to  be  awarded  to  the  lowest  bidder, 
and  then  provides  that  after  a  contract  has  been  thus  awarded 
in  any  given  ease,  the  city  commissioner  shall  assess  and  lay  a 
tax  for  the  expense  of  the  work  upon  the  owners  of  property 
fronting  upon  each  side  of  the  street,  and  this  tax  is  made  a 
lien  upon  such  property.  It  is  also  farther  provided  that,  after 
the  contract  has  been  awarded,  the  "city  commissioner  shall 
make  a  correct  list  of  the  names  of  the  persons  liable  to  pay 
the  tax  for  the  same,  and  the  amoant  to  be  paid  by  each  person," 
and  he  is  then  required  to  deliver  to  the  city  collector  a  dupli- 
cate list  of  such  persons  "  with  directions  for  collecting  the  said 
tax,  which  shall  be  due  in  sixty  days  after  the  completion  of  the 
work  and  its  acceptance  by  the  city  commissioner."  In  the 
present  case,  the  paving  contract  was  signed  on  the  27th  of 
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Hay,  1881,  a  few  days  before  the  death  of  the  testator,  wliose 
dwelling-houae  and  lot  fronted  on  thia  part  of  Calvert  street, 
and  the  work  appears  to  have  been  actually  done  ander  that 
contract.  As  already  stated,  the  testator  owned  thia  property 
in  fee,  and  by  his  will  devised  it  to  his  wife.  The  qnestion 
then  is,  did  he,  in  his  lifetime,  become  liable  to  pay  the  cost  of 
the  paving  in  front  of  this  property,  and  this,  it  most  be  ad- 
mitted, is  a  qnestion  not  free  from  difficulty.  In  view  of  the 
almost  constant  change  of  ownership  of  property  in  a  city  like 
Baltimore,  it  wonld  be  impossible  to  carry  ont  snch  ordinances 
as  these  anless  some  period  in  the  course  of  the  proceedings  be 
fixed  npon,  after  which  change  of  ownership  can  have  no  effect. 
Snch  a  date  mnst  be  determined,  and  looking  to  the  varioos 
provisions  of  these  ordinances  and  the  difficalty,  in  this  respect, 
attending  their  ezecntion,  we  think  a  reasonable  constmctioa 
requires  that  ownership  at  the  date  of  the  contract  under 
which  the  work  is  afterward  actually  done,  should  fiz  the  per- 
sonal liability  for  the  tax,  for  it  is  by  that  contract  that  the  lia- 
bility to  pay  for  the  work  is  incurred.  In  our  opinion,  then, 
the  persons  who  are  owners  at  that  time  are  the  persons  liable 
for  the  tax,  and  this,  in  the  present  case,  would  I'asteu  the  lia- 
bility upon  the  testator.  It  follows  that  the  executrix  had  the 
right  to  retain  the  money  to  meet  this  paving  bill. 

Exception  is  also  taken  to  the  account  because  the  execntrix 
thereby  claims  commission  upon  $26,000,  the  amount  of  the 
bonds  of  Barbour,  which  were  specifically  bequeathed  to  her  by 
the  will,  and  that  raises  the  most  important  question  in  the  ease. 
This  debt  formed  do  part  of  the  inventory,  was  never  appraised, 
and  indeed  was  not  the  subject  of  appraisement.  It  was  re- 
turned as  a  "  sperate  "  debt,  and  at  the  hearing  of  these  excep- 
tions it  was  shown  that  the  debtor  had,  in  1876,  executed  a 
deed  of  trust  conveying  to  a  trustee  certain  real  and  personal 
property  in  Orange  county,  Virginia,  to  secure  its  payment. 
Proof  was  also  offered  tending  to  show  that  this  property  wa» 
sufficient  to  pay  the  debt.  It  was  not  necessary  to  collect  it  in 
order  to  pay  creditors,  and  no  part  of  the  money  was  ever  paid 
to  her  by  the  debtor,  or  ever  came  into  her  hands  as  executrix^ 
nor  was  a  cent  of  it  ever  for  a  moment  under  tba  protection  of 
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hef  bond.  She  never  incQiredanj  liability  whatever  on  account 
of  it,  and,  in  fact,  she  conid  not  have  sned  the  debtor  in  Vir- 
^nia  to  recover  it  by  virtue  of  letters  teatamentary  granted  in 
this  State.  In  the  acconnt  she  charges  herself  on  one  side  witli 
the  amount  of  this  debt,  and  on  the  other  takes  credit  for  it  as 
specific  legatee  thereof.  For  the  simple  acts  of  retarning  it  as 
a  "sperate"  debt,  and  placing  the  snm  of  $26,000  on  both  sides 
of  her  administration  acconnt,  she  claimed  and  was  allowed 
eommiaeions  to  the  amount  of  nearly  $2,000,  which  to  that  ex- 
tent diminiehes  the  residne  of  the  estate.  This  is  so  nnreason- 
able,  and  so  nnjost  to  the  residuary  legatees,  that  it  oaght  not 
to  be  allowed  anless  the  law  by  special  mandate  or  jnst  con- 
etmction  requires  or  permits  it  to  be  done.  Bnt  the  testament- 
ary law  of  the  State  will  be  searched  in  vain  for  any  provision 
whi^h  commands  or  justifies  such  an  allowance.  To  make  this 
plain,  a  brief  review  of  the  several  provisions  of  the  testament-  . 
ary  law  bearing  upon  the  subject  is  neceasary. 

Theonlymentionmadeof  commissions  is  in  section  5  (Code, 
art  93),  and  it  is  there  declared  tbey  shall  be  allowed  "  on  the 
amount  of  the  inventory  or  inventories,  exdnding  What  is  lost 
or  perished."  Of  wliat  the  inventory  shall  consist  and  how  it 
shall  be  made  and  returned  are  the  subjects  of  niinnte  and 
special  directions.  It  is  made  the  first  duty  of  an  adminis- 
trator or  executor,  after  obtaining  his  letters,  to  sec  that  an 
inventory  is  taken  "  in  order  that  all  persons  interested  in  the 
personal  estate  may  have  an  opportunity  of  knowing,  as  nearly 
as  may  be,  the  amount  of  the  same."  (Sec.  204.)  For  the 
purpose  of  making  such  inventory  two  discreet  and  disinter- 
ested appraisers  must  be  appointed  by  the  court  "  to  appraise 
the  goods,  chattels  and  personal  estate  of  the  deceased  known 
to  them  or  to  be  shown  by  tbe  executor  or  administrator." 
(Sec.  205.)  These  appraisers  must  act  under  oath,  and  in  dis- 
charge of  their  duty  must  "set  down  each  article  vfith  tbe 
value  thereof  in  dollars  and  cents."  (Sees.  208,  209.)  This 
constitutes  tbe  inventory  which  the  administrator  is  required 
to  return  within  three  months  from  the  date  of  bis  letters. 
(Sec.  210.)  In  such  an  inventory  debts  due  the  deceased  are 
not  included,  and  in  sec.  220,  which  defines  what  "shall  be 
Vol.  ni.— 87 
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deemed  and  taken  for  assets  in  the  hands  of  aa  adminiBtrator," 
they  are  not  mentioned.  On  the  contrary  his  duty  and  liability 
with  respect  to  debts  are  preacribed  in  Bnbseqnent  sections. 
By  sec.  221,  he  is  required  to  return  "  a  list  of  the  debts  dne  to 
the  deceased  which  have  come  to  his  knowledge,  specifying  th& 
the  nature  of  each  debt,  and  setting  down  such  as  he  shall  deem 
Bperate,  distinct  and  separate  from  those  which  he  shall  deem 
desperate  or  doubtful."  By  sec.  223,  it  is  declared  be  shall  not 
be  answerable  at  all  events  for  a  debt  which  he  shall  return 
sperate,  and  tliat  such  return  is  required  "  merely  to  enable  the 
court  and  all  parties  concerned  to  form  a  just  estimate  of  the 
circumstances  of  the  deceased."  By  sec.  223,  it  is  made  hia 
duty  to  bring  suit  for  every  debt  which  the  court  shall  not 
mark  in  the  list  as  desperate,  or  improper  to  be  put  in  suit,  un-> 
less  the  debt  be  paid  within  six  months  after  ench  marking,  "  or 
unless  the  debtor  be  out  of  the  State,"  or  unless  he  shall  show 
a  reasonable  excuse  within  one  month  after  the  lapse  of  the  six 
months,  and  for  a  failure  to  bring  such  suit  bis  bond  is 
made  liable,  not  for  the  amount  of  the  debt,  but  for  "  such 
damages  as  shall  be  found  by  the  jury  "  in  a  suit  thereon. 
By  sec.  224,  it  is  provided  that  if  a  debt  be  due  the  deceased 
by  the  executor,  it  shall  be  bis  duty  "  to  give  in  such  claim  in 
the  list  of  debts,"  and  if  he  fails  to  do  so  a  mode  is  provided 
for  ascertaining  the  amount  due,  "  and  if  the  executor  sfaall 
give  in  such  claim,  or  any  part  thereof  be  established  as  afore- 
said, he  shall  account  for  the  sum  due  in  the  same  manner  as  if 
it  were  so  much  money  in  his  hands,  and  on  failure  his  bond 
may  be  put  in  suit."  This  makes  a  clear  distinction  as  to  his 
responsibility  between  a  debt  due  by  himself,  and  a  debt  due 
by  a  third  party.  But  this  makes  it  more  plain  that  debts  form 
no  part  of  the  inventory,  and  that  an  administrator  cannot 
charge  himself  with  the  face  amount  of  such  debts  in  order  to 
swell  his  commissions,  it  is  provided  in  sec.  4  that  in  his 
first  account,  which  must  be  rendered  within  twelve  months 
from  the  date  of  his  letters  (sec.  1),  he  shall  charge  himeelf  with 
the  assets  which  have  come  to  his  hands  according  to  the  in- 
ventory j>r  inventories  returned  to  the  court,  and  that  "all 
moneys  received  for  d^ta  due  the  decedent  shall  be  included  in 
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said  acconnt.      Snch  are  the  provieioos  and  requiremeDtB  of 
the  law.    Now  how  have  they  been  constnied  by  the  conrtal 

The  case  of  McElm  v.  Ihmean,  4  Gill,  72,  has  been  strong;- 
ly  relied  on  as  BttBtaining  this  allowance  of  cotnmiaeionB.  In 
t^at  csee  the  testator  by  his  will  bequeathed  to  his  sod  David 
(who  was  one  of  his  executors),  and  to  his  sons  John  and  Kich- 
ard,  to  be  equally  divided  between  them,  the  whole  of  his  capi- 
tal used  in  the  copper  business  that  may  be  standing  to  his 
credit,  "after  payment  of  all  debts  and  claims  upon  or  growing 
ont  of  that  bpainess,"  and  by  his  codicil  be  revoked  the  devises 
and  bequests  in  fevor  of  David,  and  gave  tbe  same  to  him  in 
trust  for  his  wife.  From  an  examination  of  tbe  record  in  that 
case  it  appears  the  testator  was  a  partner  with  his  sons  in  the 
business  referred  to,  and  in  the  list  of  debts  returned  by  the 
executors  this  capital  is  stated  as  a  debt  thus :  "  David  X.  McKim 
and  John  S.  McKim,  surviving  partners  of  John  McKim  &  Sons, 
for  amount  of  capital  of  late  Jolm  McKim,  Jr."  {the  testator) 
"in  Copper  Co.,  subject  to  bad  debts  and  collections,  $99,023  ^5." 
In  their  first  account  the  executors  charge  themselves  with  this 
sum,  "  being  the  amount  of  the  decedent's  interest  in  the  firm 
of  John  McKim,  Jr.,  &  Sons,  as  returned  in  the  list  of  debts 
due  to  the  deceased,"  bnt  in  their  second  acconnt  they  take 
credit  therefor  upon  the  ground  that  the  firm  was  not  yet  set- 
tled np  and  the  actual  amount  dae  to  the  deceased  for  his  in- 
terest in  said  firm  is  not  yet  recHved."  In  £heir  third  acconnt, 
rendered  some  time  thereafter,  the  same  amount  is  restored, 
and  the  executors  again  charge  themselves  with  it.  There  is 
enough  in  the  record  to  show,  or  to  warrant  the  inference,  that 
between  the  date  of  the  first  and  third  accounts  David  T. 
McKim,  who  was  one  of  tbe  surviving  partners,  as  well  as  one 
of  the  executors,  settled  up  the  business  of  the  firm,  ascertained 
the  amount  dne  his  testator,  and  actually  received  it,  or  had  it 
under  his  control ;  and  it  is  beyond  dispute  that  he  paid  it  over 
to  the  legatees  respectively  and  took  their  several  releases  there- 
for. In  allowing  the  execntors  eommissions  on  this  sum  the 
Court  of  Appeals  evidently  considered  it  as  a  debt  actually  col- 
lected and  received  by  one  of  them,  and  paid  over  by  both  to 
tbe  legatees  named  in  the  will  and  codicil.    This  is  manifest 
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from  what  is  said  npoo  the  enbject  in  the  court's  opinion. 
"  The  money"  aaj  the  court,  "  was  anqnestionably  a  part  of  his 
pergonal  estate,  and  when  paid  to  th<m  (the  execntors)  coneti- 
tnted  a  part  of  the  assets  in  their  haDds  to  be  by  them  acconnted 
for  in  their  settlements  with  the  Orphans'  Court ;  the  teelator 
eoald  not  by  his  will  prevent  the  execntors  from  collecting  and 
acconnting  for  this  portion  of  his  estate,  or  anthorize  any  other 
person  to  receive  it  from  the  debtors,"  The  most  that  can  be 
made  of  this  decision  is  that  it  authorizes  the  allowance  of  com- 
missions on  money  actually  collected  and  received  by  an  execn- 
tor  on  account  of  debts  dne  the  testator  and  which  he  disburses 
in  payment  either  of  the  claims  of  creditors  or  legatees.  Viewed 
in  this  light  the  decision  does  no  violence  to  the  provisions  of 
the  testamentary  law  referred  to,  but  places  a  reasonable  con- 
Btroction  upon  them ;  for  if  an  executor  receives  or  collects 
money  on  each  debts  his  bond  immediately  becomes  responsible 
for  its  safe  custody  and  due  application  as  directed  by  the  law 
or  the  will,  and  it  is  reasonable  he  should  be  allowed  for  such 
services  and  liability.  But  in  the  present  case  the  facte  are  very- 
different.  There  is  here  no  pretence  or  ground  for  assuming 
that  the  executrix  had  ever  received  or  collected  any  money 
whatever  on  account  of  this  Barbour  debt. 

The  case  of  McPherson  v.  Israel,  5  G-.  &  J.  60,  is  also  re- 
Med  on  by  counsel  for  the  executrix.  In  that  case  the  question 
immediately  before  the  court  was,  what  commissions  should  be 
allowed  an  administrator  who  had  died  before  completing  his 
administration,  but  in  the  court's  opinion  the  remark  is  made 
that  "  the  inventory  of  the  deceased's  estate,  and  in  an  enlarged 
construction  of  this,  all  the  assets  acoofwtkted  for  by  the  admin- 
istrator is  the  true  standard  by  which  to  ascertain  the  commis- 
sions." But  by  this  the  court  surety  did  not  mean  to  say  that 
an  administrator  can  charge  himself  in  his  accounts  with  debts 
returned  in  the  list  of  debts,  and  receive  commissions  on  the 
amount  appearing  dne  on  their  face.  It  is  hardly  poBsible  to 
conceive  that  the  court  intended  so  to  constrae  the  law,  or  to 
lay  down  the  doctrine  that  debts  thus  treated  were  "  assets  ac- 
counted fo^  by  the  administrator,"  so  as  to  become  the  basis  for 
Kb  allowance  of  commissions,  whether  they  were  ever  actually 
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collected  or  not.  If  that  were  so  the  doctrine  would  apply  to 
doubtful  and  desperate  as  well  as  to  sperate  debts,  and  by  this 
process  of  adminiBtration  maoj  solvent  estates  would  be  made 
bankrupt  to  tbe  great  prejudice  of  creditors  as  well  as  of  lega- 
tees or  distributees.  It  is  evident  no  snch  construction  can  be 
placed  upon  this  expression  of  the  court  in  that  case. 

In  the  more  recent  case  of  Stration's  Estate,  46  Md.  551, 
tbe  appraisers  returned  thirteen  railroad  bonds  for  |1,000  each 
"  at  their  face  value,  we  having  no  means  of  ascertaining  their 
market  value."  They  were  embraced  in  the  inventory,  and  the 
admiDistrators,  in  their  first  account,  charged  thecoeelveB  with 
tbe  bonds,  and  claimed  and  were  allowed  commissions  thereoo 
at  their  face  or  par  value.  A  second  account  was  also  passed 
in  which  this  allowance  was  recognized ;  but  afterwards,  upon 
objection  made  by  a  party  interested  in  the  distribution  of 
the  estate,  this  court  held  that  it  was  manifest  error  to  allow 
commissions  on  those  bonds  at  their  par  value ;  that  they  had 
not  in  feet  been  appraised,  and  could  not,  as  they  stood  in  the 
inventory,  be  considered  as  forming  such  part  of  it  as  required  * 
the  court  to  allow  a  commission  upon  tbem  under  the  5th  sec- 
tion of  art.  93  of  the  Code;  and  that  the  Orphans'  Court  was 
right  in  directing  another  warrant  to  issue  for  their  appraise- 
ment, and  reserving  the  right  of  adjusting,  upon  the  passage  of 
their  final  account,  the  amount  of  commiseions  to  be  allowed 
the  administrators  upon  them.  In  this  case  tbe  inventory  itself 
was  looked  into  for  the  purpose  of  detecting  and  eliminating 
from  the  administration  account  an  unauthorized  allowance  of 
commissions.  And  it  is  a  very  strong  authority  to  show  how  far 
the  court  is  inclined  to  go  in  keeping  commissions  strictly  with- 
in a  proper  construction  of  the  law.  It  shows  that  an  adminis- 
trator cannot,  simply  by  charges  against  himself  in  his  accounts, 
obtain  commissions  which  the  statute  does  not  allow. 

It  seems,  then,  that  the  allowance  to  tbe  executrix  of  commis- 
sions on  the  face  amount  of  these  Barbour  bonds  is  not  author- 
ized by  any  provision  of  tbe  testamentary  law,  as  construed  by 
the  decisions  of  this  court.  If  the  exigencies  of  the  estate  bad 
required  their  collection  in  order  to  pay  creditors,  or  general 
pecuniary  legacies,  it  would  have  been  ^er  duty  to  have  brought 
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suit  npoi)  them,  if  the  debtor  had  resided  in  this  State,  and  her 
bond  would  hare  been  respoasible  for  the  faithful  performance 
of  that  dnty,  ae  well  as  for  the  safe  keepiDg  and  proper  dis- 
bnreeroent  of  the  raonej  collected.  In  that  case  ahe  wonld. 
hare  been  entitled  to  commissione,  but  only  npon  the  amount 
actojtlly  collected  and  received  by  her,  thongh  that  amount 
mif^ht  hare  been  but  a  small  part  of  the  snm  due  by  the  debtor. 
Where  there  is  a  specific  legacy  of  a  persoBal  chattel  the  case 
is  different.  The  chattel  has  a  market  ralae,  is  the  enbject  of 
appraisement,  is  required  to  be  appraised,  and  properly  forms 
part  of  the  inventory  of  the  estate,  upon  the  amount  of  which 
the  law  expressly  declares  commissions  shall  be  allowed.  More- 
over, the  executor's  bond  is  responsible  for  the  safe  custody  of 
the  chattel  until  he  gives  bis  assent  to  the  l^iai^  and  passes  it 
over  to  the  legatee.  Bonds  and  obligations  of  the  TJ cited  States, 
and  of  the  several  States,  as  well  as  of  corporations,  municipal 
or  private,  which  are  payable  to  bearer,  and  pass  by  delivery, 
and  have  a  market  value,  are  also  properly  appraised  and  go  in- 
to the  inventory.  The  same  thing  may  be  said  of  shares  of 
stock  in  banks  and  other  corporations,  but  a  bond  or  note  for 
the  ]iayment  of  money,  given  by  an  individual  to  the  testator, 
is  simply  a  debt,  in  respect  to  which  the  duties  of  the  execDtor, 
as  already  shown,  are  specially  defined  by  distinct  provision  of 
the  teBtamentary  law.  Such  debt  has  no  market  value,  is  not 
the  subject  of  appraisement,  and  constitutes  no  part  of  the  in- 
ventory. But  upon  money  received  by  the  executor,  or  col- 
lected by  him  from  such  debts,  he  is  entitled  to  commissions, 
as  was  decided  in  the  case  of  MeKitn  t.  Dvnean.  Money  thos 
received  or  collected  is  placed  on  the  same  footing,  with  respect 
to  commissions,  as  money  in  bank  or  in  the  poBsesaion  of  the 
deceased  at  the  time  of  his  death,  or  as  money  received  by  au 
administrator  for  land  sold  by  the  decedent  and  conveyed  by 
the  administrator  after  his  death,  which  he  is  required  to  re- 
turn as  a  separate  debt  doe  the  estate  of  the  decedent.  (Code, 
art.  93,  sec.  226.)  As  was  said  in  the  case  of  McPheraoti  v. 
Israel,  an  enlarged  constraction  of  the  term  "  inventory  "  prop- 
erly inclades  such  money  as  "  assets  accounted  for  by  the  ad- 
ministrator."   But  where  there  ia  a  specific  bequest  of  such  in- 
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<lividnal  bond  or  note,  the  sole  duty  of  an  exeentor  in  regard 
to  it,  where  the  money  due  upon  it  is  not  needed  for  other  ex- 
igencies of  the  estate,  is  to  gire  his  assent  to  the  legacy  and 
'deliver  the  iDstrament  to  the  legatee.  By  such  assent  and  de- 
livery the  legatee  is  rested  with  the  right  to  sne  upon  the  obli- 
gation in  his  own  name.  A  beqnest  by  the  obligee,  of  a  single 
bill,  is  an  inchoate  transfer  of  the  bill  in  writing  by  the  person 
authorized  to  make  it,  and  when  that  transfer  is  perfected  by 
the  assent  of  the  executor,  there  is  a  complete  assignment  of 
the  same  under  sec.  1,  art.  9,  of  the  Oode.  (Kent  v,  Somer- 
ville,  7  6.  &  J.  265.)  Here  there  was  not  only  a  specific  be- 
^^uest  of  such  bonds,  bat  it  was  made  to  the  execntrix  herself. 
There  is  nothing  in  the  law,  nor  in  any  decision  construing  it, 
which  jnstifies  the  allowance  to  her  of  commissioDS  on  the 
amonnt  represented  by  these  bonds,  and  it  followti  there  was 
error  in  that  part  of  the  court's  order  which  overrules  the  first 
exception  to  the  account.  In  other  respects  the  order  will  be 
affirmed.  The  account  must  be  corrected  by  striking  out  the 
«ommisBionB  on  the  $26,000.  Each  party  will  be  required  to 
pay  his  own  costs,  both  in  this  conrt  and  in  the  OrphaQs'  Court, 
And  the  remanding  ocder  will  so  provide. 

Order  affirmed  in  part,  and  reversed  in  part,  and  cause  re- 
manded. 

Stone  and  BrrcniE,  JJ,,  dissented. 


Compenution  of  execnton.— The  long  established  role  of  English 
chancery  that  a  fiduciary  office  is  honorary  and  gtataitous  Is  not  followed 
in  the  United  States.  Pen?  on  Trtuts,  fS  482,  904 ;  Robinaon  t.  Petts,  3 
P.  Wins.  183;  Barney  v.  Saundere,  16  How.  (U.  8.)  643;  Clark  v.  Piatt,  80 
Oonn.  362. 

The  regular  compensation  of  executors  and  traetees  in  the  United 
States  ia  regulated  in  each  State  by  statute.  These  statates,  as  at  present 
in  force,  ate  well  digested  in  Perry  on  Tmsts,  §  B18. 

Where  tbe  will  granted  to  one  of  two  executors  and  to  the  wife  of  the 
other,  one-half  of  the  reeidnary  estate,  and  directed  that  thej  shonid  re- 
ceive no  compenBation,  or  fees,  it  was  held  that  no  compensation  could  be 
allowed  by  the  conrt.     Secor  v.  8entis,  S.Redf.  670. 

Allowance  for  compensation  to  an  accountant  employed  by  tbe  admin- 
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istrator,  in  keeping  and  making  up  accounts,  ie  held  improper,  Se  Wolfe, 
34  N.  J.  Sq.  338;  Uiles  v.  Peabodjr,  64  Qa.  739. 

An  executor,  iieing  bd  Bttome;,  cannot  cbarge  tiie  counsel  fees,  when 
be  liimself  prepared  the  acconnta.  S»  Valentine,  9  Abb.  N.  C,  818; 
Hongh  T.  Barvej,  71  lUinoia,  12 ;  Mayer  t.  Oallnchat,  6  Rich.  Eq.  2. 

When  an  executor  performs  serviceB  as  an  attomej  or  agent  for  the  es- 
tate, or  nhen  be  makes  inTeatmenta  for  the  benefit  of  the  hein,  or  acts  as- 
their  attome;  in  court,  or  their  agent  in  completing  the  building  of 
houses,  he  cannot  charge  the  eatat«  therefor,  with  anj  amount  over  and 
above  bis  regular  commissiona.  He  maj  employ  an  agent  or  an  attoraej, 
if  necessary,  bnt  if  be  acts  as  such  himself  be  cannot  chat^  for  his  serv- 
ices.    Gamble  v.  Gibson,  SB  Ho.  CBS. 

Bnt,  in  Tennessee,  where  the  will  propounded  bj  the  executor  nsmed 
therein  is  contested,  and  finally  set  Bside,  be  may,  where  be  acted  as  attor- 
ney in  the  matter,  be  allowed  a  counsel  fee  out  of  the  e8t«te.  Bowden  v. 
Biggs,  9  Lea  (Tenn.),  848. 

An  administrator,  in  addition  to  his  legal  fees,  is  entitled,  in  HiBBonri, 
to  a  reasonable  compensation  for  serTicen  perfonned  Tor  the  real  estate,  or 
for  leaaing  the  property,  for  legal  tervice,  advice,  etc.,  and  for  collecting 
and  preserving  the  estate,  ptndenU  Ute,  where  the  will  ia  contested,  or  lit- 
igation arises  over  the  settlement  of  tbe  estate.  Hawlcins  v.  Cunningham, 
67  Ho.  41S. 

Where  an  executor  superintended  and  cared  for  land  valued  at 
$100,000  for  fifteen  yeaia,  which  nnder  theprovisionsof  the  will  was  to  have 
been  sold  at  the  expiration  of  that  time  and  tbe  proceeds  divided  between 
certain  children,  it  was  held  that,  inasmuch  as  tbe  children  conclnded  to 
take  tbe  land  itself,  as  it  was  rising  in  value,  rather  than  have  it  told,  the 
executor,  although  he  was  not  entitled  to  a  commission,  tbe  land  not  leav- 
ing been  sold,  yet  was  entitled  to  compensation  for  what  be  had  done  for 
the  benefit  of  the  property.    Twaddell's  Appeal,  81  Fenn.  St.  321. 

Where  the  will  creates  a  trust,  and  the  duties  of  executor  and  trustee 
are  united  in  the  same  person,  double  comjnisaions  will  be  allowed.  Ward 
V.  Ford,  4  Redf.  S4. 

A  contrary  doctrine  is  held  in  Pennaylvania.  Barclay's  Estate,  It 
Phila.  128. 

But  where  the  executors,  tbough  not  appointed  trustees  under  tbe  will, 
nevertheless  act  in  that  capacity,  a  claim  for  commission  for  such  services 
will  be  diaallowed.  Hepburn's  Estate,  II  Phila.  60;  HaU  v.  Hall,  78  N. 
T.  536. 

An  executor  authorized  to  sell  real  estate  and  pay  the  proceeda  .to 
trustees  should  not  be  paid  therefor  in  advance.  Pomeroy  v.  Hills,  8S  N. 
J.  Eq.  443. 

But  funds  may  be  retained  to  pa;  for  such  services  when  performed. 
Wheelwright  v.  Wheelwright,  i  Redf.  SOI. 
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An  admin JBtrator  who  does  not  deduct  hia  commisrions  notil  the  final 
■ettlement,  is  eadtled  to  compute  hie  per  cent,  of  commusion  on  the  ag- 
gregate receipts  and  disbursementa,  including  the  accrued  interest  tbere^ 
on.     Dr&ke  v.  Drake,  63  N.  C.  448. 

But  upon  a  Snat  settlement  a  personal  repreeeDtative  canaot  claim  the 
allowance  ot  a  groaa  sum  for  bis  Berricee.  but  must  Bpecif  j  his  charges  and 
prove  the  claim  like  an;  other  claim  against  the  estate.  Wright's  Adm'r 
T.  WilkeraoD,  41  Ala.  267. 

In  Maine  and  New  Hampshire  the  courts  seem  to  regard  with  some  fa- 
TOr  a  per  diem  compensation  for  time,  trarel  and  labor,  in  addition.  Id 
some  cases,  to  the  statutor?  fee,  as  in  Wendell  v.  Wendell,  19  N.  H.  210. 

Bat  in  Illinois  a  contrar;  doctrine  is  announced.  Askew  t,  Hndgens, 
90  lU.  468. 

Where  one  baa  been  appointed  executor  or  administrator  with  a  dis- 
tinct understanding  that  be  is  to  serre  without  compensatioi],  be  mtist 
abide  b;  bis  engagement.    Bate  v.  Bate,  11  Bush,  689. 

And  where  the  will  flies  the  compensation  of  the  eiecutor,  and  ha 
qnaliflee  and  executes  the  will,  he  is  limited  to  the  amount  flzed.  Brown 
T.  Brown,  S  Bosh,  6S3. 


.^TKA  Insurance  Co.  vs.  Swatzb. 

[80  Kansas,  118.] 

POWEB  OF  ADHOnaTBATOB  TO   00UPB0MI8B   CI^Alit. 

Ad  idiniDlitratur  has  no  power  to  compromise  anj  dsbt  or  demand  acocidtif 
in  deceased's  lifatims,  wtthoot  tha  coDunt  of  the  Probate  Conrt. 

The  opinion  Btatee  the  case. 

M.  T.  CampbtU,  for  plaintiff  in  error. 

J.  3.  Mota  and  A.  L.  WiUiamst  for  defendant  in  error. 

HoBTON,  C.  J.  The  snbetantial  facts  in  this  case  are :  J. 
Clarke  Swayze  insured  his  life  in  the  ^tna  Life  Insurance 
Company  for  the  benefit  of  his  estate,  in  the  snm  of  |1,000. 
He  made  all  the  payments  required  of  him  in  his  lifetime,  and 
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in  all  respects  complied  on  Iiie  part  witii  the  termfi  and  condi- 
tions of  the  policy  of  insurance,  aod  this  contract  was  in  full 
force  at  the  time  of  his  decease.  After  his  death,  Jennie  M. 
Svayze  was  appointed  and  qualified  as  the  administratrix  of 
his  estate.  The  estate  is  indebted  to  several  peraons  in  a  sum 
exceeding  $2,000,  unpaid,  and  the  heirs  and  next  of  kin  of  the 
decedent  are  Jennie  M.  Swayze  the  widow,  and  also  Oscar  K. 
fiwajze,  Horace  G.  Swayze,  and  J.  Clarke  Swayze,  minor  sons 
of  the  deceased.  After  the  death  of  the  intestate,  his  admin- 
istratrix made  proof  of  that  fact  as  required  by  the  insurance 
policy,  and  made  demand  of  the  payment  due  thereon.  Sub- 
sequently, and  on  or  about  the  8th  day  of  September,  1877, 
the  insnrance  company,  by  its  anthorized  agent,  one  J.  C.  Web- 
ster, came  to  the  admintstratrix  in  person,  and  represented  to 
her  that  the  insnrance  company  did  not  intend  to  and  would 
not  pay  the  sum  of  $1,000  on  the  insurance  policy  belonging 
to  the  estate  of  the  intestate ;  that  the  insurance  was  void,  and 
nothing  could  be  collected  thereon ;  that  the  company  was  pos- 
sessed of  large  funds  to  contest  the  insurance  in  the  court,  and 
in  case  an  action  was  brought  against  the  company  on  the  pol- 
icy, the  company  had  determined  to  and  would  expend  more 
^han  the  amount  thereof  to  hinder,  delay  and  defeat  the  col- 
lection of  the  insarance.  These  and  other  representations  of 
like  kind  greatly  alarmed  and  intimidated  the  administratrix, 
itnd  when  the  agent  of  the  company  offered  her  the  sum  of 
$600  in  full  payment  and  compromise  of  the  earn  of  $1,000 
due  upon  the  policy,  being  alarmed  and  troubled  by  the  threats 
and  statements  of  the  insurance  agent,' she  agreed  to  take  the 
$600  tendered,  and  thereupon  delivered  over  to  the  insnrance 
agent  the  policy.  On  the  llth  day  of  December,  1877,  the 
administratrix  applied  to  the  Probate  Court  of  Shawnee 
county  to  confirm  and  ratify  her  acts  in  compromising  with 
the  insurance  company,  and  after  a  hearing  thereon,  the  conrt 
refused  to  ratify  and  confirm  the  compromise,  and  instead 
thereof,  ordered  the  administratrix  to  collect  from  the  com- 
pany the  sum  of  $400,  being  the  balance  due  on  the  policy. 
On  Jan  nary  11,  1878,  the  administratrix  brought  this  action 
in  accordance  with  the  direction  of  the  Probate  Court,  to  re- 
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cover  the  $400,  The  insaraace  companj  demarred  to  the  pe- 
tition, alleging  that  no  cause  of  action  was  set  forth  theredn. 
The  trial  conrt  overmled  the  demurrer,  Htatiaj^  as  a  reason 
therefor  that  the  adminiBtratrix  had  do  authority  to  compro- 
mise the  claim  specified  in  tho  petition,  belonging  to  the  estate 
of  J.  Clarke  Swajze,  deceased,  without  the  consent  of  the  Pro- 
bate CoDit  of  Shawnee  conntj.  The  insDrance  company 
stood  by  its  demurrer,  and  the  court  heard  the  evidence  m»- 
taining  the  allegations  in  the  petition.  It  treated  the  (600  ac- 
cepted by  the  administratrix  as  part  payment,  and  gave  judg- 
ment for  the  remainder,  tbe  said  som  of  $400. 

Upon  the  part  of  the  insurance  company  it  is  contended 
that  the  administratrix  had  full  power  to  compromise  the 
claim,  and  that  her  settlement  with  the  company  for  $600  was 
coi^lusive  and  binding  upon  the  estate  of  whioh  she  was  the 
legal  representative.  In  support  of  this  proposition,  it  is  said 
that  our  statute  does  not  restrict  the  common-law  powers  of 
administrators  to  compromise  debts,  but  only  provides  a  way 
by  which  they  may  do  so  with  greater  safety  to  themselves  by 
securing  the  approval  of  the  Probate  Court ;  that  the  object  of 
the  statute  is  not  to  confer  upon  administrators  powers  which 
otherwise  they  would  not  possess,  but  to  a&brd  them  addi- 
tional protection  when  acting  in  good  faith  in  the  exercise 
of  their  common-law  powers.  (CAoteau  v.  Suydam,  21  N.  T. 
179 ;  Chadbown  v.  Chadboum,  9  Allen,  173  ;  CAase  v.  Brad^ 
ley,  26  Me.  681.) 

On  the  part  of  the  administratrix,  it  is  urged  that  adminis- 
trators in  this  State  have  no  common-law  anthority  to  allow, 
classify,  arbitrate,  compromise,  or  pay  claims ;  that  it  was  the 
intention  of  the  legislature,  by  the  adoption  of  the  provisions 
in  the  "act  respecting  executors  and  administrators  and  the 
settlement  of  the  estates  of  deceased  persons,"  approved  Feb- 
ruary 28,  1868,  to  confer  upon  administrators  full  and  ample 
power,  under  the  control  and  direction  of  the  Probate  Court, 
to  settle  estates  of  decedents;  that  the  statute  is  ample  to  meet 
all  emergencies,  and  that  administrators  had  no  power  in  these 
respects  excepting  that  conferred  by  the  statute  ;  that  as  §  63, 
chapter  37  of  said  act,  provides  a  method  for  compromising 
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claims,  debts  or  demandB  belonging  to  the  estate  of  an  intestate 
and  accruing  in  the  lifetime  of  such  intestate,  no  aathority  is 
given  administrators  to  do  anything  in  the  way  of  compromis- 
ing such  claims,  debts  or  demands  without  the  order  or  eoD- 
aent  of  the  Probate  Court. 

Said  §  63  reads : 

"  Upon  the  proper  proof  being  made  by  an  execntor  or  an 
administrator  to  the  Probate  Court  that  any  claim,  debt  or 
demand  wbatsoerer,  belonging  to  the  estate  la  his  hands  to  be 
administered,  and  accruing  in  the  lifetime  of  the  deceased, 
represented  bj  such  executor  or  administrator,  cannot  be  col- 
lected :  first,  on  accoont  of  the  doubtful  soWency  or  actual  in- 
solvency of  thd  person  owning  the  same  ;  second,  on  account  of 
snob  debtor  having  made  a  voluntary  assignment  for  the  bene- 
fit of  his  creditors  under  the  laws  of  this  State,  or  having 
availed  himself  of  any  of  the  bankrupt  laws  of  the  Umted 
States ;  third,  by  reason  of  some  reasonable  or  equitable  de- 
fense which  anch  debtor  or  debtors  shall  allege  and  make  ap- 
pear against  the  same ;  fourth,  on  account  of  the  smallness  of 
such  claim  and  difficulty  in  its  collection,  either  from  the  re- 
moteness of  the  residence  of  the  debtor,  or  the  ignorance  of 
the  executor  or  administrator  of  such  residence ;  said  court 
may  order  such  claim,  debt  or  demand  to  be  compromised  or 
filed  in  such  court  for  the  benefit  of  the  heirs,  devisees  or 
creditors  of  such  deceased  person,,  as  will  sne  for  or  recover 
the  same,  giving  the  creditors  the  preference  if  they  or  any 
of  them  apply  for  the  same  before  the  final  settlement  of  the 
estate ;  and  such  order  of  the  court  shall  be  a  sufficient  voucher 
to  such  executor  or  administrator." 

i- 1  In  our  opinion,  in  this  State  the  provisions  of  the  statutes 
restrict  the  powers  of  administrators  under  the  common  law, 
and  do  not  simply  afibrd  tbem  additional  protection  in  the 
exercise  of  those  powers.  The  interests  of  creditors  and  of  the 
heirs  of  an  estate  are  not  benefitted  by  extending  or  enUrging 
the  authority  of  administrators  beyond  the  provisions  of  the 
statute.  It  was  held  in  Lappin  v.  Mumford,  14  Kans.  9,  that 
the  provisions  of  our  statutes  prescribing  the  manner  and  con- 
ditions of  sale  by  administrators  are  to  be  regarded  rather  aa 
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restrictioDB  npoD  this  otherwise  absolnte  power,  than  as  orig- 
inal grants  of  power ;  that  the  adminiBtrator  who,  independent 
of  sneh  proviBions,  eonld  sell  when  he  pleased  and  upon  such 
terms  as  snited  him,  responsible  to  the  creditors  and  heirs 
only  for  reasonable  fidelity  in  his  trnst,  mnst  now  proceed  in 
accordance  with  the  regulations  of  the  statute.  We  said  in 
CoUamore  t.  Wilder,  19  Kans.  67,  that  an  administrator  is 
merely  the  agent  or  trustee  of  the  estate,  acting  immediately 
under  the  direction  of  the  law  prescribing  his  dnties,  regnlat- 
ing  his  conduct  and  limiting  his  powers.  (See,  also,  Sanson 
T.  Tmole,  19  Kans.  282 ;  Claw«on  v.  McOune,  20  Kans.  837  ; 
Brown  v.  Evatu,  16  Kans.  88 ;  Slack  t.  DreasePa  Heirs,  20 
Kans.  153.) 

The  authorities  cited  contrariwise  are  not  strictly  appli- 
cable. In  Chadhoum  v.  Chadboum  {supra),  it  was  decided 
that— 

"  By  conferring  on  courts  of  probate  jurisdiction  to  au- 
thorize executors  or  administrators  to  submit  demands  in  favor 
of  or  against  estates  in  their  hands  to  arbitration,  or  to  com- 
promise them,  the  legislature  intended  only  to  gire  security 
and  protection  to  these  officers  in  the  exercise  of  that  authority 
with-  which  they  are  clothed  by  the  common  law." 

This  decision  is  based  solely  upon  the  doctrine  that  the  rule 
of  common  law  in  force  in  Massa^usetts,  prior  to  the  adoption 
of  the  statute,  was  not  repe^ed  thereby,  as  it  was  not  clearly 
apparent  that  the  legislature  intended  to  abrogate  the  com- 
mon law  in  adopting  the  statnte  relating  to  the  arbitration  and 
compromise  of  demands  in  favor  of  or  against  estates.  We 
judge  that  Chouteau  v.  Suydam  {supra),  and  Ckaae  v.  Brad- 
ley {supra),  and  similar  decisions  in  other  States,  were  decided 
upon  like  reasons.  In  this  State,  the  provisions  of  the  com- 
mon law  remain  in  force  in  aid  of  the  general  statutes  of 
the  State,  and  where  a  whole  subject  has  been  revised  by  the 
legislature,  the  common  law  is  superseded  by  the  statute,  un- 
less it  is  needed  to  help  out  or  aid  the  statute.  In  Massa- 
chusetts, when  the  early  settlers  "came  into  this  new  world, 
they  claimed  the  common  law  as  their  burthright,  and  brought 
it  with  them,  except  such  parts  as  were  judged  inapplicable  to 
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their  new  state  and  ooadition.  The  common  law  thus  claimed 
was  the  common  law  of  their  native  country,  as  it  was 
amended  or  altered  bj  English  statutes  in  force  at  the  time  of 
their  emigration.  Those  statutes  were  never  re-enacted  in 
that  State,  bat  were  considered  as  incorporated  into  the  com- 
mon law."     {Commonwealth  T.  KnowUon,  2  Mass.  631.) 

Kansas  was  annexed  to  the  United  States  in  1S03,  as  a  part 
of  the  territory  boaght  from  France,  under  the  general  des- 
ignation of  Lonisiana,  and  in  Loaisiana  the  civil,  not  the  com- 
mon law,  prevailed  then  and  prevails  now.  The  territorial 
legislature  of  Kansas  enacted  the  following  statute  : 

"  The  common  law  of  England,  and  all  statutes  and  acts  of 
parliament  in  aid  thereof,  made  prior  to  the  fourth  year  of 
James  the  First,  and  which  are  of  a  general  nature,  not  local 
to  that  kingdom,  and  not  repugnant  to  or  inconsistent  with  the 
Constitution  of  the  United  States  and  the  act  entitled,  '  An  act 
to  organize  the  terrilxiries  of  Nebraska  and  Kansas,'  or  any 
statute  law  which  may,  from  time  to  time,  be  made  or  passed 
by  this  or  any  subsequent  legislative  assembly  of  the  territory 
of  Kansas,  shall  be  the  rule  of  action  and  decision  in  this  ter- 
ritory, any  law,  custom  or  usage  to  the  contrary  notwithstand- 
ing." 

.  In  the  revision  of  1868,  §  3  of  chapter  119  prescribes : 

"  The  common  law,  as  modified  by  constitntional  and  stat- 
utory law,  judicial  decisions,  and  the  conditions  and  wants  of 
the  people,  shall  remain  in  force  in  aid  of  the  general  statutes 
of  this  State ;  but  the  rule  of  the  common  law,  that  statutes 
in  derogation  thereof  shall  be  strictly  construed,  shall  not  be 
applicable  to  any  general  statute  of  this  State,  but  all  such 
statutes  shall  be  liberally  construed  to  promote  their  object." 

Therefore,  in  oor  opinion,  the  decisions  holding  that  the 
statutes  empowering  the  courts  of  probate  to  authorize  admin- 
istrators to  pay,  arbitrate  and  compromise  demands  in  favor  of 
and  against  estates,  do  not  repeal  by  implication  or  otherwise 
the  settled  rule  of  the  common  law  in  force  in  those  States, 
are  not  controlling  in  Kansas.  (See  Fox  v.  Yan  Norman,  11 
Kans.  214;  JteitaeU  v.  MUUr,  26  111.  68;  Clark  v.  Uogeiy  54 


3vGooglc 


HAQEE  T.  CNEILL.  591 

Dl.  227  ;  Stagg  v.  Lenner^r,  50  Mo.  341 ;  Cape  Qwardeau 
Cowhty  T.  Earbi9(m,  58  Mo.  90 ;  Parham  v.  Suth,  56  Miss.  465.) 

Ab  atider  onr  statute  the  duties  and  powers  of  adminiBtra- 
tors  are  bo  clearly  defined  and  limited  that  they  cacnot  exereiBe 
authority  cootrary  thereto  or  in  exceee  thereof,  and  as  the  ad- 
miniBtratriz  of  J.  Clarke  Swayze,  deceased,  never  presented 
any  application  to  the  Probate  Conrt  for  authority  to  compro- 
mise the  claim  of  the  estate  of  the  decedent  against  the  insm-- 
ance  company,  before  attempting  so  to  do,  and  as  the  Probate 
Couit  never  consented  to  or  ratified  the  attempted  compromise, 
bat  directed  the  administratrix  to  proceed  to  collect  all  dae  on 
the  insnrance  policy,  the  trial  court  committed  no  error  in 
overruling  the  demurrer  to  the  petition,  and  in  rendering 
jndgment  upon  the  evidence  as  prayed  for. 

Upon  the  other  qnoBtions  presented,  we  do  not  think  there 
need  be  any  comment. 

The  jodgmeot  of  the  District  Court  will  be  affirmed. 

All  the  justices  concnrring. 


Magbb  vs.  O'Neill. 

[la  Sontb  CM«Una,  ITO.] 


Bequest  ootmrnoiTAi.  om  bensficiabt  vsxsq  educated  a 

KOUAN   CATHOLIC. 

A  beqaeat  io  trast  for  the  mslDteDftnce  and  edncatdon  of  a  granddaDghter  npon 
conditioti  dut  Bha  ia  sdncated  In  a  Roman  CatboKo  school,  and  lt,r*i*«d  in 
that  futh,  with  a  limitation  otw,  ib  not  Told  for  nnoertalntj,  for  impMaibilitf, 
ODOonEtttationalitj,  or  aa  agalnat  pablio  polioj. 

AonoK  to  recover  a  I^;acy  and  for  an  accounting, 
Simonton  c£  Barker,  for  appellants. 
A.  O.  McOrath,  opposed. 
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MoGowAN,  J.  John  Magee,  of  Charleetoa,  by  a  clanee  of 
his  will,  devised  as  follows ;  "Item.  I  bequeatli  one-twentieth 
part  of  the  remainiog  collectionB-and  proceeds  arising  from  the 
debts  collected  and  the  sales  of  all  my  personal  property  and 
real  estate  to  my  friends  John  F.  O'Neill  and  Thomas  O'Erien, 
to  them  and  their  heirs,  in  trust,  to  invest  the  same  in  property 
yielding  a  certain  interest,  which  said  income  or  interest  shall 
be  appropriated  to  the  maintenance  and  edacationof  my  grand- 
child, Eb'zabeth  Magee,  daughter  of  my  deceased  son,  the  late 
Captain  Arthur  Magee,  until  her  day  of  marriage  or  when  she 
Attains  the  age  of  twenty-one  years,  provided  she  is  educated  in 
tome  Soman  Catkdic  female  seminary  or  school,  and  is  reared 
as  a  Itoman  Catholic  in  the  communion  and  faith  of  her  de- 
based father,  the  said  Arthur  Magee  ;  and  on  her  day  of  mar- 
riage, or  attaining  the  age  of  twenty-one  years,  the  bequest — 
the  whole  amount — shall  be  ptud  over  to  her  and  her  heirs,  for- 
ever freed  from  all  trusts  whatever.  But  if  the  said  Elizabeth 
Magee  is  not  educated  at  a  Catholic  seminary  or  school,  and 
reared  as  a  Koman  Catholic  id  the  faith  of  the  Roman  Catholic 
Chnrcb,  then  it  is  my  intention,  will  and  direction  that  the  be- 
quest shall  accumulate,  the  interest  or  income  as  it  arises  shall 
be  added  to  the  principal  until  the  said  Elizabeth  Magee's  death 
or  marriage,  or  attaining  the  age  of  twenty-one  years,  when,  on 
the  happening  of  either  of  these  events,  the  whole  amount — 
principal  and  interest — shall  be  divided  and  paid  over  to  the 
trustees  of  my  daughter,  Elizabeth  West,  the  wife  of  Preston 
West,  and  Mary  Brown,  the  wife  of  Isaac  Brown,"  Ac,  and 
then  specifying  the  limitations  and  conditions  to  which  the  said 
property  should  be  subject. 

When  the  said  Elizabeth  Magee  arrived  at  the  age  of  twen- 
ty-one years  (she  is  now  the  wife  of  J.  E.  Harris),  she  filed  the 
complaint  in  this  case  against  the  tmstees  named  in  the  will, 
asking  ttiat  they  should  account  for  the  said  bequest,  with  the 
accumulated  interest,  and  upon  that  accounting  pay  over  the 
same  to  her  under  the  will  of  her  grandfather,  John  Magee. 
The  trustees  of  Elizabeth  West  and  her  children,  and  of  Mary 
Brown  and  her  children,  were  also  made  parties,  and  they  all 
answered,  claiming  that  the  bequest  should  be  paid  to  them,  for 
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the  reason  that  the  express  terms  and  conditioDS  apon  which  the 
legacy  had  been  given  to  the  tmstees  for  the  plaintiff  had  not 
been  complied  with — that  Elizabeth  Magee  was  not  "  educated 
eU  a  Roman  CaAh^lic  female  seminary  or  school,  and  reared  as 
a  Soman  Catholio  in  the  faith  of  the  Roman  Catholic  Church^^ 
as  ezpresslj  prorided  \>j  the  will. 

The  canae  was  referred  to  Isaac  Hayne,  Esq.,  as  special  ref- 
eree, to  take  the  testimon;  and  report  on  the  law  and  facts  in- 
volved in  the  case,  who  took  the  testimony  and  reported  among 
other  things  as  follows :  "  That  when  the  said  Elizabeth  Magee 
was  aI>out  four  years  old,  and  while  lier  father  was  still  alive, 
she  was  baptized  in  the  Roman  Catholic  Church,  bnt  she  had 
not  been  '  educated  at  a  Soman  Catholic  seminary  or  school,' 
and  the  evidence  does  not  establish  that  she  was  '  reared  in  the 
faith  of  the  Roman  Catholic  Church.'  That  nothing  was  said 
or  done  either  by  her  mother  or  the  said  trustees  prior  to  the 
year  1869  in  regard  to  appropriating  the  interest  and  income  of 
the  trost  estate  to  the  maintenance  and  edncatioo  of  the  said 
Elizabeth  Magee.  Abont  that  time  Mrs.  Magee  (the  widow  6f 
Arthur  Mf^ee),  who  was  then  living  with  her  daughter  at 
Greenville,  S.  C,  applied  to  the  trusteea  and  requested  them  to 
aanst  her  from  the  trust  estate  in  the  educatioo  of  her  daughter. 
Mr.  O'Neill  referred  her  to  Mr.  O'Biien,  who  stated  that  the 
interest  and  income  of  the  estate  was  inadequate  to  maintain 
and  educate  Miss  Magee  at  a  Roman  Catholic  institute  or  school. 
He  proposed,  however,  that  Mrs.  Magee  should  famish  Misa 
Magee  with  the  necessary  clothing  and  defray  her  traveling  ex- 
penses in  going  to  ancb  an  institution  or  scbool  (there  being  no 
snch  school  located  in  Greenville),  and  that  the  trustees  should 
then  pay  her  expenses  at  the  institute  or  school  for  a  limited 
period,  Bay  for  aboot  six  months.  This,  he  said,  was  as  mnch 
as  the  tmstees  could  undertake  to  do,  in  view  of  the  small  in- 
come wliich  the  trust  estate  yielded,"  &c. 

And  the  referee  concluded  his  report  as  follows :  "  It  would 
seem,  then,  that  the  continuance  of  the  estate,  bequeathed  to 
Miss  Mag^,  having  been  made  to  depend  upon  a  condition 
wliich  is,  in  its  nature,  too  vague  and  uncertain  to  be  made  the 
cnbjeot  of  judicial  investigation,  the  condition  is  void  for  an- 
Vol.  m.— 86 
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certainty,  vaj  coDclusioti  being  that  it  cannot  be  jadicially  as- 
certained whether  Mise  Magee  was  or  vas  not  '  reared  in  the 
faith  of  the  Koman  Cathohc  Church,' ;  and  farther,  that  she 
cannot  be  deprived  of  her  legacy,  nnle&s  the  conrt  shall  decide 
that  thie  condition,  as  well  ae  the  condition  which  required  her 
to  be  *  educated  at  a  Roman  Catholic  school,'  has  or  has  not 
been  performed.  I  report,  as  my  conclusion  of  law,  that  her 
estate  and  interest  in  the  legacy  oontinaes  as  if  uo  such  condi- 
tion had  been  attached  thereto,  and  that  she  is  entitled  to  have 
the  trust  estate  hereinbefore  mentioned  transferred  and  paid 
over  to  her  absolutely." 

Exceptions  were  filed  to  this  report,  and  the  cause  came  on  to 
be  heard  by  Judge  Hudson,  who  decided  that  the  plaintiff  was 
entitled  to  the  legacy  given  under  the  will  of  John  Magee;  that 
she  took  therein  a  vested  interest,  that  the  condition  annexed  is 
a  condition  subsequent,  that  the  non-performance  thereof  does 
not  affect  her  interest,  because  its  subsequent  n on  performance, 
if  it  be  valid,  was  owing  to  no  fault  of  the  infant,  nor  of  those 
having  control  of  tlie  income  and  of  her  education,  as  we  have 
before  stated,  but  chiefly  because  the  condition  ie  void  and  in- 
operative as  agairtst  public  policy ;  and  that  the  legacy,  with  the 
accumulation  of  the  interest  thereon,  be  paid  over  to  the  plaint- 
iff by  the  special  depositaries  with  whom  it  has  been  placed 
under  and  subject  to  the  order  of  the  court. 

From  this  decree  the  defendants  appeal  to  this  court  npon 
the  following  grounds : 

1.  "  That  hie  Honor  was  mistaken  in  his  apprehension  of 
the  testimony  as  to  the  attitude  of  the  trustees  to  the  plaintiff 
and  her  mother,  and  of  their  reply  to  her  application  in  18fi9; 
neither  of  the  trustees,  in  their  written  reply,  having  stated  that 
the  fund  WHS  not  sufficient  to  maintain  her  at  a  Boman  Catholic 
school  for  more  than  six  months. 

2.  "  That  the  statements  of  Mrs.  Uagee  bore  on  their  face 
the  evidence  of  bias,  and  were  wholly  insufficient  to  support  or 
justify  any  conclnaio:!  of  fact  in  the  case. 

8.  ■'  That  bis  Honor  erred  in  holding  that  '  the  testimony  of 
the  trustees  is  very  explicit  on  this  point:  that  the  provision 
made  for  the  gmndcbild  did  not  admit,  in  itself,  of  the  per- 
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formaitce  of  the  condition,  and  that,  in  repl;  to  the  letter  of  the 
mother,  the  trosteee  plainly  atate  that  the  income  was  not  aufB- 
cieot  to  admit  that  to  be  done  which,  it  is  contended,  should 
have  been  done,  or,  if  not  done,  that  the  legacy  should  be  lost 
to  the  plaintiff.'  That,  on  the  contrary,  the  letter  of  Mr. 
O'Brieo  shows  tfaa^t  the  fund  had  increased  from  S1,5IX>  to 
$4,000  in  1R69,  and  says  not  a  word  of  its  insufficieDcy. 

i.  "  That  his  Honor  erred  in  holding  that '  compliance  with 
the  conditions  was  impoBsible,  because  the  provision  made  for 
it  was  wholly  inadequate,'  and  that  the  testator  himself  made 
the  conditions  of  the  will  impossible  of  perforoDince. 

5.  "That  his  lienor  erred  in  holding  that  the  plaintiff  took 
in  the  legacy  under  the  will  a  vested  interest,  and  that,  aa  a 
consequence,  the  conditions  attached  were,  in  their  nature,  sub- 
aeqnent  and  not  precedent. 

6.  "  That  his  Honor  erred  in  holding  that  the  ooDditions  of 
the  bequest  are  void  as  against  pnblic  policy. 

7.  "  That  bis  Honor  erred  in  holding  that  the  condition 
annexed  is  a  condition  subsequent,  and  that  the  non-perform- 
ance thereof  does  not  affect  her  interest  beeaQse  the  condition 
is  void  and  inoperative  aa  against  public  policy." 

The  circuit  judge  held  that  the  referee  committed  error  in 
deciding  as  matter  of  law,  that  "it  could  not  be  judicially 
aac:ertained  whether  Elizabeth  Magee,  the  plaintiff*,  was  not 
reared  in  the  faith  of  the  Roman  Catholic  Chnrch ; "  and  in  thia 
we  concur  with  the  circmit  jndge.  We  think  the  phrase  alluded 
to  in  the  testator's  will  meant  do  more  than  that  Elizabeth 
should  be  reared  within  the  circle  and  under  the  influences  of 
the  Koman  Catholic  Chnrch,  in  which  she  had  already  been 
baptized,  and  th^it  was  susceptible  of  proof  like  any  other  fact. 
So  that  it  is  clear  that  the  proviso  in  the  will  of  her  grand- 
&ther  was  not  carried  out,  and  the  only  question  is  one  of  law, 
whether,  under  all  the  circuinstsnces  of  the  case,  the  court  will 
adjudge  the  plaintiff,  notwithstanding  the  condition  in  the  will 
was  not  performed,  to  be  entitled  to  the  legacy,  or  that  it  goes 
over  to  the  defendants,  her  aunts,  by  way  of  substitution  or 
limitation. 

As  the  legacy  was  not  given  directly  to  Elizabeth,  but  to 
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trustees  with  directions  to  pay  it  over  to  her  *'  on  the  day  of 
her  marriage  or  attaining  the  age  of  twenty-one  years,"  pro-  ■ 
vided  certain  conditions  were  complied  with,  it  is  insisted  that 
she  had  no  vested  interest  in  the  legacy,  hnt  it  remained 
contingent  ontil  the  time  arrived  for  its  payment,  and  as  a 
consequence  that  the  conditions  which  were  imposed  were 
conditions  precedent  in  tbeir  character,  and  their  non-peiv 
formance,  from  any  cause  whatever,  prevented  the  interest  in 
the  legacy  from  ever  attaching.  All  the  aathoritiea  agree  that 
conditions  precedent  most  be  strictly  constnied,  and  that  noth- 
ing vests  nntil  the  thing  happens,  whether  it  be  possible  or 
impossible,  legal  or  ille^,  or  in  conformity  to  public  poljt^ 
or  against  it.  And  in  this  regard  we  confeES  we  do  not 
alearly  see  the  distinction  contended  for  between  this  case 
and  that  of  Drayton  v.  Grimke,  Rich.  Eg.  Cas.  321,  where 
it  was  held  that  a-  bequest  to  two  grandsons  "  on  tbeir  arrival 
at  the  age  of  twenty-one  years  and  assaming  testator's  name 
at  that  period,"  was  held  to  be  contingent,  and  that  the  grand- 
sons were  not  entitled  to  the  profits  arising  before  compliance 
with  the  conditions. 

Bat  as,  in  thia  case,  the  income  was  appropriated  for  "  main- 
tenance "  as  well  as  edneation  of  the  l^atee,  the  necessity  for 
whicli  might  precede  the  time  for  the  performance  of  the  con- 
dition as  to  education,  and  as  our  view  makes  it  nnneceseary, 
we  will  not  go  into  the  reSned  and  somewhat  artificial  learning 
apon  the  sabject  of  conditions  precedent  and  snbseqaent,  hat 
consider  the  case  as  one  in  which  an  equitable  interest  vested, 
subject  to  be  defeated  by  the  non-performance  of  the  condition 
imposed.  Still  the  plaintiff  cannot  recover  witlidnt  showing 
performance  of  the  condition,  if  it  was  possible  to  be  performed 
and  not  objectionable  in  itself  as  being  against  law  or  public 
policy.  There  is  a  limitation  over  npon  the  failure  of  the  con- 
dition, and  in  such  case  the  mie  is  that  the  testator  shall  be 
held  to  mean  precisely  what  he  says — that  the  words  will  not 
be  considered  as  creating  a  technical  condition,  but  rather 
what  is  called  a  cunditional  limitation.  "But  in  regard  to 
estates  over,  dependent  upon  the  non-performance  of  condi- 
tions subsequent,  where  it  is  expressly  provided  that  the  ea- 
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tate  shftll  go  over  npon  tbe  failure  of  the  conditioas,  the  donor 
IB  held  to  mean  precisely  what  he  declareB,  and  the  estate 
over  tabes  effect.  (2  Kedf.  Wills,  §  68  and  iioteB  ;  2  Jarm. 
Wills  [5th  Am.  ed,],  527 ;  Fox  v.  Phelps,  23  Wend.  437 ;  Fif>>- 
lay  T.  King's  Leasee,  3  Peters,  816  ;  Newell  v.  Nichols,  75  N. 
T.  87;  1  Kop.  leg.  750.) 

In  the  first  place,  it  is  urged  that  the  condition  was  impos- 
sible, and,  therefore,  should  be  disr^arded.  It  was  certainly 
not  impossible  in  the  sense  in  which  tliat  term  is  nsually  ap- 
plied to  conditions.  "  In  the  view  of  the  common  law  a  con- 
dition is  said  to  be  impossible  only  when  it  cannot,  by  any 
haman  means,  take  effect."  (2  Story's  Eq.  1301.)  But  we 
gather  that  the  term  "  impossible "  is  nsed  here  in  another 
sense,  viz. :  that  the  thing  required  was  not  to  be  done  by  the 
beneficiary  herself,  who  was  an  infant,  but  by  her  mother  or 
these  who  had  charge  of  her  education,  and  the  beqnest  itself 
did  not  give  the  means  of  obtaining  the  education  required ; 
and  that  snch  inadequacy  made  it  impossible,  and  was  caused 
by  the  testator  himself.  We  do  not  take  the  view  that  the 
bequest  was  given  for  the  purpose  of  educating  the  grandchild. 
It  seems  to  us  that  the  condition  as  to  the  manner  in  which  she 
should  be  educated  was  independent  of  the  source  from  which 
the  means  were  to  be  derived.  It  will  be  observed  that  the 
corpiis  was  not  to  be  paid  to  Elizabeth  until  she  attained  her 
majority,  at  which  time,  in  the  ordinary  course  of  events,  it  was 
probable  her  edncation  would  be  completed. 

The  whole  tenor  of  the  will  shows  that  the  testator  did  not 
intend  the  trustees  to  take  charge  of  his  granddaughter  and 
send  her  to  school,  providing  the  means  to  do  so  out  of  the 
legacy.  He  attached  the  condition  and  left  it  to  tlie  mother 
to  do  as  she  pleased — to  act  in  r^ard  to  the  edncation  of  her 
daughter  in  such  way  as  to  secure  or  renounce  the  legacy.  It 
is  true  that  he  directed  the  income  which  might  arise  from  the 
"one-twentieth  part"  of  his  estate  (which  turned  out  to  be 
$1,500)  to  be  appropriated  to  the  "  maintenance  and  ednca- 
tion of  his  grandchild,  but  he  did  not  thereby  undertake  that 
■Qoh  interest  would  be  sufficient  for  that  purpose,  or  meau 
naything  more  than  to  supplement  the  means  of  the  mo  ther 
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and  eveo  this  aesietaoue  wae  only  to  be  rendered  on  condition 
that  the  child  was  to  be  sent  to  a  Catholic  school;  and,  if 
not  BO  sent,  the  interest  was  to  be  then  retained  and  accuma* 
hte,  as  clearly  appears  in  the  limitation  over.  "Bnt,  if  the 
said  Elizabeth  Magee  is  not  educated  in  a  Catholic  seminaiy  or 
school,  or  reared  as  a  Goman  Catholic,  in  the  faith  of  the 
Boman  Catholic  Church,  then  it  is  my  intention,  will  and  di- 
rection, that  this  begnest  shall  acenmulate,  the  interest  or  in- 
come, as  it  shall  be,  added  to  the  principal  until  the  said  Eliza- 
beth  Magee's  death  or  marriage,  &c.,  when,  on  the  happening 
o£  either  of  these  events,  the  whole  amount,  principal  and 
interest,"  &c.,  to  go  over. 

Taking  this  to  be  the  proper  construction  of  the  will,  it  is 
still  suggested  that  the  condition  was  "  impossible  "  from  the 
fact  that  Mrs.  Magee,  the  mother,  was  unable,  pecuniarily,  to 
send  her  daughter  away  from  home  to  a  Catholic  school.  The 
rale  is,  that  he  who  affirms  must  prove,  and  we  do  not  sec  sat- 
isfactory evidence  of  the  fact;  but,  passing  that,  it  certainly 
does  appear  that  Mrs.  Magee  could  have  utilized  tlie  interest  in 
the  hands  of  the  tinistees  for  that  purpose,  which  wonld  have 
been,  at  least,  part  performance,  and,  as  suggested  by  one  of 
the  trustees,  might  have  been  taken  as  full  performance. 
"  When  a  literal  compliance  M'ith  the  conditions  becomes  im- 
possible, from  unavoidable  circumstances,  and  withont  any 
default  of  the  party,  it  is  sufficient  that  it  is  complied  with  m 
nearly  as  it  practically  can  be,  or,  as  it  is  technically  called,  of/ 
pres."    (1  Story's  Eq.  291.) 

Mrs.  Magee  removed  from  Charleston  to  Greenville,  where 
there  was  no  Catholic  female  seminary,  and,  knowing  the  terms 
of  the  will,  made  no  application  for  interest  or  income  except 
on  one  occasion,  when  she  wrote  to  the  trustees,  asking  assist- 
ance in  the  education  of  her  daughter,  not  to  send  her,  how- 
ever, to  a  Catholic  school,  bnt  to  one  at  home  of  a  different 
faith.  The  tmstees  assented  to  the  ose  of  the  interest  for  the 
purpose  of  her  education,  hot  interposing  the  known  condition 
that  she  should  be  sent  to  a  Catholic  school.  Mrs.  Magee  testi- 
fied ;  "  That  when  Mr.  O'Brien  made  the  proposition  above 
referred  to,  in  1869,  he  merely  said  that  the  fund  was  not  suffi- 
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cient  to  do  more  tbati  has  been  Btated  for  a  period  of  six  months. 
In  that  conversation  Mr.  O'itrien  said  that  he  was  ansiouB  that 
Miss  Magee  shonld  get  the  legacy,  and  that  carrying  oat  the 
plan  snggeeted  it  wonld  give  the  trustees  a  pretext  for  turning 
over  the  fnnd  to  her,  that  he  did  not  propose  to  educate  her," 
^c.  In  the  delicate  position  in  which  they  were  placed,  the 
trastees  seem  to  have  done  their  whole  dnty,  and  they  have  ao- 
-coQUted  and  been  discharged,  leaving  the  fund  for  whoever 
may  be  decided  to  be  entitled  to  it.  frothing  more  was  heard 
of  a  desire  to  receive  the  intere8t,'and  we  cannot  resist  the  con- 
clusion that  it  was  declined  on  the  condition  of  sending  Eliza- 
beth to  a  Catholic  school,  either  in  aid  of  her  own  meaue,  or  for 
the  limited  portion  of  the  year  the  amonnt  anthorized.  So  that 
the  condition  cannot  be  disregarded  upon  the  frround  that  it 
•coald  not  be  performed  in  whole  or  at  least  in  part. 

But,  assuming  this  to  be  so,  it  is  urged  that  the  condition 
itself  was  void  as  being  in  contravention  of  public  policy.  The 
phrase  "  public  policy  "  ie  very  vague,  and  we  are  not  snre  that 
we  clearly  understand  what  is  meant  by  it,  as  propounding  a 
rale  for  judicial  action  in  deciding  the  rights  of  property. 
It  is  the  duty  of  the  legislature  to  make  laws  and  of  the 
-court  to  expound  them,  but  it  ie  not  so  clearly  perceived 
what  is  the  duty  of  the  court  when  there  is  no  law  to  be 
expounded,  and  that  the  court  is  called  upon  to  declare  on& 
It  is  true  that  there  are  certain  matters  which  coni'ts,  by  de- 
cisions often  repeated,  have  declared  void  as  against  public 
policy,  such  as  contracts  in  restraint  of  trade,  against  mar- 
riage generally,  marriage  brokage  bonds,  gambling  debts,  &c. ; 
but  it  seems  to  us  that  the  subjects  in  which  the  court  under- 
takes to  make  the  law  by  mere  declaration,  should  not  be  in- 
creased in  number  without  the  clearest  reasons  and  the  most 
pressing  necessity. 

We  agree  entirely  with  the  authorities  on  the  subject  which 
point  out  the  danger  of  relying  on  general  notions  of  public 
expediency  or  policy,  which,  from  time  to  time,  may  vary  so 
much.  As  to  that  public  policy  which  is  within  the  cognizance 
-of  courts,  we  cannot  conceive  of  a  better  definition  than  that 
^ven  by  a  distinguished  English  judge,  viz. :  "  It  cannot  be  the 
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mere  opinion  of  the  jndge  upon  any  general  qaestion  of  public 
policy,  or,  in  other  words,  whether  iho  judges  think  that  the 
interests  of  the  public  wonM  be  better  advanced  bj  tolerating 
or  refusing  to  tolerate  ench  provieos,  but  whether  they  are  id 
contravention  of  any  established  law,  or  in  contravention  of  the- 
spirit,  though  not  against  the  letter  of  the  laws."  This  defini- 
tion approaches  something  like  cleamess,  and  is  in  conformity,, 
as  WB  conceive,  with  onr  decisions  in  Willia  v.  Jolliffe,  1 1  Kich. 
Eq.  447;  Dudley  v.  Odom,  5  S.  C.  186. 

It  is  not  claimed  that  this  condition  is  in  contravention  of 
any  established  law.  We  know  of  none  which  prohibits  a  dti- 
zen  from  using  his  own  means  in  edncating  a  grandchild,  and, 
in  doing  so,  to  make  his  own  choice  of  a  school,  and  have  tba 
education  given  under  particalar  infinences,  religions  or  other- 
wise. We  hftve  no  hierarchy — no  particnlar  form  of  religious- 
worship  made  lawfnl,  and,  thereby,  all  others  made  unlawful. 
The  State  knows  no  religions  denominatione  farther  than  to 
protect  them  in  their  rights.  The  members  of  all,  as  well  aa 
those  who  are  members  of  none,  are  equally  her  citizens,  and 
she  has  enacted  no  law  forbidding  education  under  the  forma 
and  infiaence  of  any  of  them. 

The  law  undoubtedly  is,  that  any  person  of  soand-mind  and 
of  full  age  may,  by  his  last  will  and  testament,  duly  execnted^ 
dispose  of  the  whole  or  any  part  of  his  estate  at  bis  own  will 
and  pleasure,  escept  in  two  or  three  CBBes  specially  mentioned.. 
Our  books  are  full  of  authority  for  saying  that,  for  many  reasons, 
it  is  regarded  important  to  maintain  in  its  full  integrity  the  right 
which  belongs  to  a  testator  to  dispose  of  his  property  as  he 
pleases,  provided  only  his  disposition  is  not  in  violation  of  law. 
This  right  is  secured  alike  to  every  citizen,  whatever  is  hia 
religious  faith,  be  he  Jew  or  Gentile,  Protestant  or  Catholic. 
This  testator  exercised  that  right,  and  there  is  certainly  n» 
express  law  which  requires  us  to  declare  any  part  of  hia  will 
void. 

But  was  the  condition  in  tiiis  will  as  to  the  manner  in 
which  the  legatee  should  be  reared  and  educated,  in  contraven- 
tion of  the  spirit  of  onr  law  ?  As  we  understand  the  argu- 
ment, the  precise  point  is  that,  as  we  have  no  form  of  religious. 
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vorehip  eBtabliabed  by  law,  bnt  the  constitation  declares  that 
"  No  person  shall  be  deprived  of  the  right  to  worship  Ood 
according  to  the  dictates  of  his  own  conscience,"  any  require- 
ment attached  to  a  bequest  that  the  legatee  shall  be  educated 
and  reared  at  a  school  and  nnder  the  influence  of  a  particnlar 
denomination  of  Christians,  is  in  violation  of  the  perfect  liberty 
of  conscience  voachsafed  to  all ;  and  there  being  no  expreaa  law 
upon  the  snbject,  the  coart  should  declare  it  void  as  against  pnb- 
hc  policy.  Presented  in  this  form  it  is  certainly  a  new  question 
in  tbie  State,  if  not  in  the  United  States,  and  one,  in  some  as- 
pects, not  without  difficalty. 

The  constitntion  does  declare  in  the  bill  of  rights,  section  9» 
that  "  No  person  shall  be  deprived  of  the  right  to  worship  Qod 
according  to  the  dictates  of  his  own  conscience ; "  but  it  also 
declares,  in  section  10,  that  "  No  form  of  religion  shall  be  estab- 
lished by  Uw,  but  it  sball  be  the  dntj  of  the  general  assembly 
to  pass  saitable  laws  to  protect  every  religions  denomination  in 
the  peaceful  enjoyment  of  its  own  mode  of  worship,"  &o. 
And  the  constitution  of  the  United  States  declares  that 
"  Congress  shall  make  no  law  respecting  an  establishment  of 
religion  or  prohibiting  the  free  exercise  thereof."  (Art,  I, 
Amend.  Constitntion.) 

Taking  these  provisions  together  we  are  not  authorized  tO' 
infer  from  the  prohibition  against  an  established  church,  that 
the  government  is  indifferent  to  religion  in.all,it8  forms.  It 
mnst  be  sappoeed  that  the  fonnders  of  onr  government  knew 
that  the  religious  sentiment,  besides  involving  the  highest  inter- 
est and  duty  of  man,  has  always  been  a  potent  agency  in  giving 
strength  to  law  and  permanency  to  order.  We  assume  that  the 
aeparatioD  of  church  and  State  was  made  because  it  was  ran- 
ceived  that  matters  of  faith  are  too  elevated  and  spiritual  for 
hnman  control,  and  possibly  for  the  additional  reason  that  the 
diversity  of  creeds  rendered  hopeless  the  task  of  giving  author- 
itative sanction  to  ono  without  unjustly  depressing  others;  all 
being  equally  eonnd  and  essential  in  the  views  of  those  entw- 
tuning  them  respectively.  Instead  of  saying  that  the  govern- 
ment has  renounced  all,  it  is  more  correct  to  say  that  the 
government  recognizee  all  religions  denominations.    The  con- 
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stitotioD,  which  prohibits  the  establishment  of  any  one,  protects 
each  and  all  "  in  the  peaceable  enjorment  of  its  own  mode  of 
worship."  It  is  not  denied  that  one  of  the  most  marked  and 
distinctive  featnres  of  onr  institutions  is  the  perfect  and  nn- 
qualitied  freedom  of  opiuioD  in  matters  of  religion  which  they 
seoare  to  all  who  dwell  under  them. 

It  seems  to  ns  that  the  leading  purpose  was  to  prohibit  the 
establishment  of  any  particular  form  of  religion  which  would 
deprive  persons  not  belonging  to  the  favored  church  of  the 
right  to  worship  according  to  the  dictates  of  their  own  con- 
sciences, but  to  go  no  fartiier,  except  to  protect  all.  Can  it  be 
properly  said  to  be  againut  the  spirit  of  the  constitution,  for  a 
member  of  one  of  these  religions  deuominationB,  bo  protected, 
to  endeavor  by  peaceable  and  legal  means  to  extend  his  faith 
and  to  inflneuce  his  children  and  grandchildren  to  adhere  to  th» 
church  of  their  fathers — for  one  belonging  to  the  Presbyterian 
or  Methodist,  or  any  other  denomination,  to  use  such  influences 
as  ailment,  associatious,  schools,  colleges,  donations,  &c.,  to 
impress  the  minds  of  others,  and  particularly  the  yonth  of  the 
country  1  Because  snch  things  may  have  some  effect  in  deter- 
mining religious  opinions,  can  it  be  truly  said  that,  therefore, 
they  violate  liberty  of  conscience,  and  are  productive  of  evil 
consequences  to  the  public — against  public  policy  ? 

As  we  understand  it,  the  good  work  of  the  ministers  of  the 
'different  denominations,  nnder  the  highest  commission,  is  di- 
rected to  the  promotion  of  morality,  the  increase  of  religion, 
and  making  converts  to  their  own  particnlar  tenets,  and  upon 
this  privilege  rests  the  justification  of  all  voluntary  contriba- 
tions  to  denominational  schools  and  coll^^,  which  the  distin- 
^ished  counsel  for  the  plaintiff  admitted  were  legal.  He  said : 
"  If  the  testator  had,  in  place  of  the  plaintiff,  given  his  money 
to  establish  a  Roman  Catholic  school  or  college,  his  perfect  right 
to  do  so  conld  not  have  been  disputed.  In  England  a  trust  to 
establish  a  place  of  worship  for  Protestant  dissenters  was  held 
good ;  and  also  a  bequest  for  enabling  persons  professing  the 
Jewish  faith  to  observe  its  rights.  (1  Jarm.  Will,  )90.) 
'<•  *  *  But  the  toleration,  and  I  nse  the  term  in  no  invidious 
sense,  of  the  right  of  one  to  dispose  of  his  property  is  difiereat 
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from  the  use  made  of  it  wheD  it  becomes  a  mefms  of  coercion," 

It  seems  to  hb  that  ia  principle  the  distinction  is  rather 
shadowy  between  a  doDation  for  a  school  to  bo  conducted  ac- 
cording to  certain  religiona  forms,  and  one  to  a  person  to  be 
edocated  in  that  school.  It  is  admitted  that  snch  a  condition 
as  that  ander  consideration  woold  be  held  good  in  England, 
provided  the  church  indicated  was  the  Cborch  of  England 
{Clavering  v.  EUison,  7  H.  of  L.  Cas.  707) ;  bat  it  is  said  that 
it  would  be  held  good  there  only  for  the  reason  that  that  church 
is  established  by  law,  "  because  such  a  condition  would  be  the 
public  policy  declared  by  the  goTemment,  carried  out  in  the 
disposition  of  the  property,"  Apply  this  principle  to  our  con- 
dition. We  have  no  established  church,  and  therefore,  in  the 
pioper  sense  of  the  term,  no  "  dissenters."  Oar  cottstitntion 
recognizes  all  denominations,  and  directs  that  the  general  assem- 
bly sball  pass  laws  for  their  protection.  If  recognition  by  law  is 
the  ground  upon  which  courts  are  authorized  to  declare  what 
is  termed  the  pubhc  policy  of  the  State,  it  would  seem  that 
what  is  allowed  in  England  as  to  one,  because  recognized  by 
law,  might  here  be  allowed  as  to  all,  equally  recognized  by  the 
fundamental  law. 

We  do  not  regard  this  case  as  analogous  to  that  of  Egerton 
T.  Earl  Brownlow,  4  H.  of  L.  Cae.  149.  In  that  case  John 
William,  Seventh  Earl  of  Bridgewater,  held  under  the  crown  a 
great  dignity,  in  the  nature  of  a  public  office,  which  was  about 
to  expire  with  him.  He  desired  to  have  this  dignity  revived  in 
his  family,  and  for  that  express  purpose  devised  his  immense  es- 
tates to  Lord  Brownlow,  but  if  he  should  die  "  without  having 
acquired  the  title  of  Duke  or  Marquis  of  Bridgewater,  then  the 
devise  should  be  void,"  The  condition  of  the  devise  was  held 
to  be  void  as  against  the  public  policy  of  England,  in  regard  to 
the  acquisition  of  dignities  at  the  disposal  of  the  crown.  The 
terms  of  the  condition  made  it  an  important  matter  of  state. 
On  the  contrary,  the  matter  heje  is  purely  one  of  private  right, 
in  r^;ard  to  private  property. 

The  power  of  disposition  is  general.  The  power  to  give 
includes  the  right  to  withhold  or  to  fix  the  terms  of  gift,  no 
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matter  how  whimdcal  or  capricioas  they  m&y  be,  only  provided 
they  do  not  in  saj  way  violate  the  kw.  Mr.  Hagee,  in  his- 
lifetime,  conld  hare  given  money  to  educate  his  graDddaoghter 
at  a  particular  school,  or  be  conld  have  withheld  it  at  his  pleas- 
are.  Suppose  he  had  entered  iato  a  coveuant  with  Elizabeth 
or  her  mother,  that  if  she  was  educated  at  a  particular  achocA 
named,  and  under  certain  religious  influences,  he  would,  upon 
her  attaining  twenty-one  yeara,  pay  to  her  five  thousand  dollars,^ 
we  suppose  that  if  she  were  not  bo  educated,  she  conld  not  go 
into  the  conrt  and  recover  the  money.  Suppose,  further,  that 
before  the  time  for  payment  arrived,  John  Magee  had  died, 
wonld  that  streugthen  her  claim  to  recover  the  money  against 
his  personal  representatives!  We  are  unable  to  see  any  ma- 
terial difference  in  regard  to  the  necessity  of  complying  with 
the  terms  imposed,  between  this  supposed  case  and  that  of<a. 
voluntary  gift  by  will. 

We  cannot  say  that  the  terms  of  this  will  so  far  exceed  the 
license  which  is  allowed  the  citizen  in  the  dispoBition  of  his  own 
property,  as  to  render  it  void  as  against  public  policy.  We  do 
not  understand  that  there  was  anything  in  this  bequest  which 
can  be  properly  called  coercion„or  that  Elizabeth  was  "deprived" 
of  the  liberty  of  conscience.  Terms  were  attached  to  the  be- 
quest which  may  aeem  to  ns  exacting,  unkind  and  unnecessary, 
but  we  cannot  say  they  were  unlawful  or  that  they  were  com- 
plied with.  If  they  wore  declined  from  conacientions  motives, 
far  be  it  from  na  to  say  that  snch  conduct  was  wrong ;  bat,  from 
our  view  of  the  law,  we  are  constrained  to  hold  that  the  legacy, 
with  its  accumuUtions  of  interest,  most  go  to  those  to  whom,  in 
the  event  which  has  happened,  it  was  given  by  the  will. 

The  judgment  of  this  conrt  is,  that  the  judgment  of  the 
Circuit  Court  be  reversed,  and  the  case  remanded  for  such  fur- 
ther orders  as  may  be  necessary. 
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ACCOUNTING. 

1.  An  ailDiiatstrator  bringing  faada  into  a  foni^  juriBdictian,  when 
he  improperly  Hppropriates  or  invests  them,  ma;  be  compelled  to 
account  there  as  trustee  for  the  parties  io  interest,  before  tbe  tim« 
limited  for  a  settlement  uf  the  eslate,  in  the  plitce  of  bis  appoint- 
ment, hns  expired.     Wliitlaier  r.  WhiUnher,  53 

S.  A  settlement  of  hi»  accoonts  in  the  ti<rum  of  appointment,  pending 
the  lirigation,  is  conclusive,  and  limits  the  recoverj  against  Mm  to 
the  amonnt  found  in  his  hands.  lb. 

8.  The  courts  of  a  Biate  granting  ancillary  administration,  have  juris- 
diction of  an  action  to  surcbHi^e  and  falsify  the  acconntsof  thead- 
ministnitAr  which  were  setiled  upon  a  false  balance  derived  from  a 
Jraudalent  Mfxirf*  settlement  of  aCL-ounls  by  such  admioiBtralor,  in 
the  foiam  of  hts  original  appointment.    Leaeh  y.  Buekner,  SI 

1,  There  may  be  a  '*  final  settlement "  of  executor's  accounts,  though  it 

appear  that  fuTthet  property  may  come  to  hand  lor  distribution. 

Pomerotl  v.  Milh,  '  S69 

8m  Actiorb;   EQtnrAiiLB  Cohvbbbion;   Etiden'ob;    Eteo- 

CTOKS. 

ACTIONS. 

1,  A  cunrt  oi  equity  has  jurisdiction  to  call  on  executor  to  account  and 
to  construe  "■HIh  whenever  necessary  to  f^ide  tnirteea,  but  it  seems 
it  may  decline  to  act  where  complete  relief  can  be  obtained  in  the 
surrogate's  court.     WagT  t.  Wh  «■,  27 

S.  A  pprsoD  claiming  an  interest  in  the  personalty  as  legatee  or  distrib- 
utee may,  when  the  executor  claims  sach  ieterest  in  his  own  right, 
■ue  bira  to  Kttlc  the  construction  and  vslidit;  of  the  will  and  to 
recover  hia  share  in  the  estate.  lb. 

t.  An  heir  at  law  or  devisjc,  interested  solely  io  the  realty  wheo  there 
is  DO  troat,  cannot  bring  an  equitable  nction  to  cousime  the  will, 
nltbongh  the  rights  of  such  parties  will  be  settled  «liere  the  coart  hiia 
jurisdiction  of  Ibe  suit  of  a  person  interested  in  the  personalty.   Ih, 

i.  A  foreign  execator  cannot  brioK  an  action  in  ibis  State  until  he  hna 
taken  out  letiera  testamentary.    Patt^rton  v.  Pagan,  B3T 

Sm  JCBieDlCTION. 
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ADMINISTBATION. 

1.  Joint  administration  sboald  not  be  compelled  against  the  protest  of 
oneof  the  parties  thereto.     Bnibaher't  Appeal,  18 

a.  When  the  clasa  primarily  entitled  to  adminiatration  coDsiats  of  ser- 
eTal  persona  letters  ahoald  be  (granted  to  aach  one  or  more  of  them 
as  the  register  jndges  will  best  adminiater  the  estate.  .  lb, 

8.  Administration  apon  the  estate  of  a  living  pereon  is  void,  and-will 
be  set  aside  upon  the  application  of  the  supposed  decedent,  al- 
though the  estate  has  been  settled  and  the  administrator  dis- 
charged.    Btevtaton  v.  Buperior  Court,  4B4 

4.  A  niece  by  marriage  of  an  intestate  decedent,  who  pays  the  latter^ 

faneral  expenses,  and  is  thereby  the  largest  creditor  of  the  estate, 
ie  entitled  to  letters  of  administration  as  a  creditor.  XMt*  y.  PU- 
eH,  ,  B16 

So)  ADHCnBTKATOR ;  RbtOOATION  of  ADKnnBT&ATIOK. 

ADMINISTRATOR. 
1.  An  administrator  who  acts  in  good  faith  and  ezecates  a  contract 
made  with  decedent  for  the  deliverj  of  personal  property,  paid 
for  before  his  death,  the  breach  of  which  would  remit  in  damage 
to  the  estate,  will  not  be  responsible,  althongh  the  estate  ig  insolv- 
ent.   S»aeh  V.  JniM,  104 

5.  An  admin istnitor  who  deposits  estate  fnnds  in  his  individnal  naine 

in  a  bank,  which  tails,  mast  make  good  the  loss,  althongh  he  had 
no  other  funds  in  the  bank,  and  informed  its  officers  that  the  money 
was  held  in  trust.     WiUiatru  v.  WiUiamt,  133 

S.  A  widow's  illiteracy,  inability  to  write  or  to  read  printing  onlcM  io 
German,  will  not  deprive  her  of  her  right  to  administer  on  her  hus- 
band's estate,  where  she  possesses  a  good  mind  and  sound  Judg- 
ment, a  knowledge  of  the  valnes  of  proper^  and  of  the  practical 
basinese  traosactioos  of  life.  Poverty  is  not  insolvency.  Beutr- 
«m'«  ApjMiU,  2M 

4.  ntle  to  the  personal  estat«  of  an  intestate  can  only  be  tnusniitted 

through  the  instrumentality  of  letters  of  administration.  SotheeU 
y.  Foung,  471 

5,  A  surrogate  has  power  to  issue  letters  of  administration  with  limited 

powers,  as  with  "authority  to  prosecute  only,  and  not  with  pomer 
to  collect  or  compromise.    Martin  v.  SaUivad,  4?S 

£«s  AcGOUNTma;  Adkhiibtbation  ;  Cohfroioeb  or  Debts. 
ADOPTED  CHILDREN. 

Bight  to  share  in  estate.    Sm  Eitate  of  SundgrJand,  629 

ADVANCEMENT. 

A  tnuefer  of  slaves  by  a  parent  to  his  daughter,  taking  back  an  inter- 

rat -bearing  promissory  note  in  the  amount  of  their  estimated  value 

shows  a  debt  and  not  an  advancement,  and  parol  evidence  ii  not 
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admissible  to  abow  that  an  adrancemeDt  waa  int  nded.     EameU  t. 

Senrj/,  Sift 

ATTESTATION  CIAUaE.    8ae  Evidehcb,  2,  B. 

BEQUEST.     Set  Combtbuotion. 
BdND. 

In  a  joint  bond  by  execntors  each  is  principal  aa  to  his  own  acts,  and 
surety  aa  to  those  of  his  companiou.     Oailie  t.  SarriKm,  SOd 

CAPACITY.    SwETmBBCH;  Uwdoe  Imtluemob. 
CHARITABLE  USES. 
1.  A  direction  that  the  annual  interest  of  a  Aind  shall  be  distributed  hy 
trustees  for  "  the  relief  of  the  most  deserving  of  the  poor  of  the  city 
of  Paterson  aforesaid,  forever,  withoat  regard  tocoloror  sex,  but  no 
person  who  is  known  to  be  intemperate,  lazy,  immoral  oi  nndeserr- 
ing.  to  receive  any  benefit  from  the  said  fnud,"  creates  a  valid  char- 
itable use.     SeiMA  v.  Murphy,  1 
3.  The  power  to  choose  the  beueficiariea  exists  in  the  trustees  by  impli- 
cation.                                                                                             Jb. 
8.  A  direction  by  testatrix,  that  a  person  named  shall  draw  the  moneys 
out  of  a  certain  bank  and  apply  them  partly  to  her  burial  and  fa- 
neral  expenses,  and  "  the  residue  for  charitable  purposes,  masses, 
Ac.,"  creates  a  valid  charitable  use,  and  upon  the  death  of  the  trus- 
tee named  by  the  testator  the  court  may  appoint  his  successor. 
^aUer  of  StAouler.                                                                        S40 
&s  pBBFBTnrnKS. 
CLAIMS  AGAINST  ESTATE. 
Honey  loaned  to  a  guardian  tipon  a  void  mortgage  of  the  infant's 
realty,  executed  under  an  order  of  court,  constitutes  a  claim  ag^st 
the  estate  in  favor  of  the  leoder.    Say  v.  Meffittm*,                    190 
COUHISSIONS. 

1,  Commissions  may  be  cha^d  on  the  gross  valne  of  stocks  belonging 

to  testator  bat  held  by  his  brokers  and  subsequently  sold  by  them 
to  repay  advances.    Pomeroy  v.  MUl*,  SOS 

2.  CommijsioDs  may  be  allowed  on  any  personal  property  coming  to 

hand  that  has  a  money  valae.  Ih. 

8.  Commissions  can  only  be  allowed  for  what  has  been  done  and  not  for 

what  Oiay  be  requisite  to  fnlly  exectite  the  will.  lb. 

1.  An  executrix  is  not  entitled  to  commisrione  on  a  debt  due  testator 

and  specifically  bequeathed  her  by  bim.    Bandy  v.  Oollini,        S70 

S.  As  to  compensation  for  work  done  outmde  executorial  dalles.     Leiit 

T.  Eateard,  109 

&e  Costs. 

Vol.  m.— 89 
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COMPROMISE  OP  DEBTS. 

An  admimBtratar  tana  no  power  to  compromise  any  debt  ar  demand  ac- 
craing  in  deceased's  lifetime,  without  the  conaent  of  the  Probate 
Conrt.     JStna  Int.  Co.  y.  Swaye,  OSS 

C»N8TRUCTI0N. 

1.  A  gift  from  testator  to  his  danghter  of  "  all  mj  leal  and  personal  es- 
tate of  ever;  description,  and  all  tbe  money  doe  to  me,  to  nse  and 
dispuM  of  HS  she  may  think  proper  during  her  natoral  life,  pro- 
Tided  she  maintains  and  snpparta  her  motber  decently  during 
her  life,"  conveys  an  absolute  estate  in  fee.     Caaedji  t.  Jonei,        88 

8;  Where  teetator  first  gave  specific  legacies  to  his  children  and  grand- 
children, and  then  directed  bis  personal  estate  to  be  equally  di- 
vided between  bis  "aforesaid  heirs,"  the  grandchildren  share 
equally  with  tbe  children.    Button  y.  Oroot,  41 

t,  The  word  "  legacy  "  oaed  In  the  statute  providing  that  if  any  child 
ehonld  die,  in  the  lifetime  of  tbe  &tber  or  mother,  baring  issne, 
any  legacy  given  in  the  last  will  of  each  lather  or  mother  shall  go 
to  snch  issue,''  does  not  include  a  devise  of  land.    iVoM  v.  Me&h«s, 

171 

4.'  Under  a  clause  that  if  any  one  of  testator's  children  should  "  rwiit 
the  probate  "  of  his  will,  or  "  petition  to  break  or  set  it  a«ide,''  his 
share  shall  go  to  the  children  who  ''  shall  not  oppose  "  the  will,  a 
child  wbo  abets  hisdster  in  filing  objections  to  the  will  and  taking 
the  preparatory  steps  to  a  tiial,  bearing  tbe  expense  of  her  litigation 
and  advising  in  its  management,  forfeits  his  share,  slthongh  the 
opposition  was  abandoned  before  a  trial.    Borugan  v.  Wade,        20S 

tk  A  bequest  by  a  wife  to  her  husband  of  "  all  the  ready  money  I  may 
have  either  io  bank  or  elsewhere  at  my  decease,"  covers  the  amount 
of  a  legacy  collected  by  the  husband  at  her  request  after  the  execu- 
tion of  the  will.     Smith  v.  Bitreh,  SSS 

ft  A  bequest  to  the  widow  of  "  all  of  the  household  property  in  the 
dwelling  house,"  includes  the  coal  and  wood  provided  for  the  nse 
of  the  family,  and  a  shot-gan,  in  the  absence  of  proof  that  the 
latter  was  not  kept  fo^  the  defente  of  the  home.  Frater't  Aocmmt' 
jn^,  258 

71  Under  an  aatfaority  to  executors ''to  expend  a  sum  not  exceeding 
$3,000  in  the  repair"  of  a  burying  lot,  they  may  erect  a  earcopb- 
agns,  exchange  a  monnment  on  tbe  lot,  erect  headstones,  and  re- 
place coping,  not  expending  more  than  the  sum  specified.  Ih. 

8i  An  unpaid  tax  is  not  an  incnmbrance  within  the  meaning  of  ft  direc- 
tion in  a  will  to  trustees  to  invest  in  bonds  and  mortgages  "  on  nn- 
'  incumbered  real  estate."     C'roW  v.  Tmtng,  S69 

V;  A  postbomotis  child  is  a  child  ' '  left "  by  his  deceased  father,  within 
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the  statute  of  distributioDs,  and  c&pable  of  iDberiting  from  him. 
Pearmn  y.  Carttcn,  8S8 

10.  Legacies  with  the  amouDls  blank  canQot  be  resorted  to  as  expo- 
nents of  a  testaroentarr  pnrpose.     Denton  y.  Clart,  306 

11.  Under  a  deTise  of  a  life  estate  to  testator'i  widov,  remainder  to  hia 
children  "  now  living,  or  who  may  be  at  the  time  of  her  decease," 
the  estate  vests  in  the  children  liviog  at  teatator'g  death.  '  Bood  y, 
HoTBey,  403 

IS.  The  word  "effects"  may  be  constnied  to  include  real  estate  to 
eflfectnate  testator's  intention.    Page  y.  Favit,  486 

18.  In  a  devise  to  a  penou  "  fur  her  own  oae  daring  her  life,"  and  at 
her  death  to  another,  "to  descend  to  his  female  children  and 
grandchildren  and  to  their  heirs  forever,"  the  words  children  and 
grandchildren  are  words  of  limitation,  and  vest  a  remainder  In 
fee  in  the  children  and  such  grandchildren  only,  as  have  no  par- 
ents living,  with  a  life  estate  existing  in  each  of  the  first  takns, 
Salttead  y.  Ball,  489 

14,  The  word  "real"  may  be  anbstituted  for  "rent"  where  the  latter  ia 
pitinlj  a  clerical  error  as  in  a  beqnest  of  "  all  my  rent  and  per- 
sonal property."    Baird  y.  Boucher,  487 
See  Aonost;  Betibb,  7;  Tbust. 
OONTINUINa  BUSINESS  OP  TESTATOR. 

Legatees  carrying  on  testator's  bnsiness,  according  to  a  "  desire  "  ex- 
pressed in  his  will,  by  which  the  profits  were  given  them,  uid  it 
was  directed  that  his  moneys  invested  in  the  bnrinesi  at  his  de- 
cease ehoald  remain  there  for  three  years,  withont  interest,  most 
make  good  to  the  estate  at  the  expiration  of  that  time  the  omoont 
of  testator's  capital,  irrespective  of  its  loss  by  the  vidsatodes  of 
badness.    BmneU  v.  Bhodei,  148 

CONVERSION  OP  TRUST  PUND. 

If  a  eetCui  que  trvit  fraadalently  obtains  from  his  trustee  property  form- 
ing part  of  the  principal  of  the  trust  fund  and  converts  it  to  his 
own  use,  a  successor  to  the  trustee  may  retain  out  of  the  income 
afterwards  accruing  to  the  ben^ciary,  the  amount  so  converted. 
Oroher  v.  Oillim,  408 

COSTS. 

1.  Tbe  right  of  an  executor  to  costs  in  an  issue  deeiiavit  eel  ami,  even 
wben  SQCcessllil,  depends  on  tbe  question  whether  the  litigation  is 
for  the  benefit  of  those  entitled  to  the  estate.     Sheet*"*  Appeal,    198 

S.  An  executor  will  not  be  allowed  out  of  the  estate  the  cost*  of  pro- 
ceedings taken  by  him  to  establisli  a  forged  will.  lb. 
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DEBCENT.    Sm  DnmuBunoir  of  Estates. 
DBVIBB. 

1.  If  a  deriBoe  accepts  B  gift  "for  which  "  he  IB  directed  to  payftaam 
of  money  to  a  third  person,  he  asgumes  a  personal  liability  to  mak^ 
such  payment.     £eter  v.  OreeaawaU,  84 

9.  A  provision  by  teetator  that  it  was  bis  irish  that  hia  wife  aboald 
"  have  the  privilege  of  occnpjing  so  much  of  the  house  in  which  I 
now  lire,  as  she  may  need  during  the  time  she  remaina  my  widow,'' 
with  a  residuary  devise  to  his  son,  gives  the  widow  a  right  to  per- 
sonally occupy  during  her  life,  in  common  with  others,  bo  nincfa 
of  the  house  and  curtilage  as  she  needs.    IngtfKiU  v.  IngerteU,  27S 

8.  A  deviae  to  testator's  daughter  "  A.  and  her  children  ''  conveys  an 
estate  in  joint  tenancy,  under  the  statute,  to  the  daughter  and  her 
children  living  at  testator's  death.     Biggi  t.  MeGarty,  278 

4.  Void  devises  pass  to  the  heir  at  law  in  the  absence  of   evidence 

that  the  residuary  devisee  was  intended  to  receive  them.  BiMer  v. 
Perry,  303 

5.  A  statute  that  every  will  "  shall  pass  all  the  real  estate  which  the 

testator  had  at  the  time  of  his  death,"  does  not  alter  the  rule.    lb. 

6.  A  devise  by  a  wife  of  real  estate  to  her  husband  for  life  "  if  he  shall 

not  marry,"  and  Dpon  his  marriHge,  to  her  brother  in  fee,  creates  » 
valid  devise  over.     Bottiekh  v.  Btade$,  S64 

7.  lu  a  devise  by  testatov  to  his  son,  of  his  farm, ''  for  his  support  and 

estate,  to  be  and  remaiii  beqaeathed  to  his  children  during  their 
natural  life,"  the  word  "children '' is  a  word  of  purchase,  and  the 
son  takes  a  life  estate.     OytUr  v.  Oyiter,  87S 

8.  An  executory  devise  of  personal  property  will  not  be  defeated  by  a 

prior  absolute  gift  of  the  same  chattels,  there  being  no  words  giv- 
ing an  unlimited  power  to  dispose  of  the  same.     Bead  v.   WattuUf 

488 
DIBTBIBTJTION  OF  ESTATES. 

1,  Where  an  illegitimate  child  has  been  legitimated  by  the  snbeequent 
marriage  of  its  parents  according  to  the  laws  of  the  State  where  the 
marriage  takes  place,  and  the  parents  are  domiciled,  such  legitima- 
cy follows  the  child  everywhere  and  entitles  him  to  the  right  to  in- 
herit.    Miller  v.  Miller,  894 

8.  An  act  of  another  State  authorizing  the  adoption  of  a  child  and  pro- 
viding she  shall  inherit  from  the  adopted  parents  as  ''  if  she  were 
their  legitimnte  child,"  does  not  authorize  her  to  claim  by  repre- 
sentation  through  her  adopted  father,  a  share  in  the  estate  of  his 
father  who  survived  him  and  died  intestate  in  this  State.  Ettate  of 
Bwderland,  623 

8.  As  to  rights  of  posthumous  children.    Ptarton  v.  CarUim,  888 
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DISTRIBUTION  OP  ESTATES— oMrfinued. 
i.  Child  m  terOre  »a  mire.    Biggt  v.  MeOarty,  878 

8u  Etidbkcb,  9. 

ELECTION. 

1.  Where  a  testator  expresses  a  manifest  purpose  of  disposing  of  prop- 
erty of  another  to  whom  the  testator  dcTisee  property  of  bU  own, 
it  is  Immaterial  whether  he  believed  he  had  title  aod  the  right  to 
will  it ;  or,  where  the  testator,  having  an  undivided  interest  in  the 
property,  devises  it  specifically.  In  either  case,  the  devisee  or  co- 
owner  most  elect  between  his  interest  in  the  same  and  any  other  in- 
terest he  may  take*  under  the  will.    Itler  T.  /«lw,  19 

S.  The  Probate  Court  has  jurisdiction  to  make  an  election  for  an  insane 
widow,  whether  she  will  take  ander  the  will  or  against  it.  State  t. 
VOand,  118 

S.  Where  testator,  owning  one-third  of  a  tract  of  land  known  as  the 
"  home  place,  '*  the  rendne  of  which  was  vested  in  his  wife,  direct- 
ed in  his  will  that  sbe  should  "  retain  the  home  place,"  and  at  her 
death  it  should  go  to  his  son,  a  case  for  election  by  the  widow  is 
presented.    Penn  v.  Oungenh^mm',  487 

4.  Bendence  on%e  place  for  thirty  years,  payment  of  taxes  and  exer- 

cise of  ownership  over  tbe  entire  property,  show  an  election  to  take 
under  the  will,  which  cannot  be  disavowed.  Ih, 

EQUITABLE  CONVERSION. 

1.  At  law  the  rents  and  profits  of  land  intermediate  the  testator's  death, 

and  the  exercise  of  a  power  of  sale,  belong  to  the  holder  of  the 
legal  title;  in  equity,  if  tbe  power  operates  as  an  intermediate  con- 
version of  the  land  into  personalty,  such  profits  are  a  part  of  the 
fond  and  should  be  accounted  for  by  the  heir  to  the  executor,  and 
by  the  latter  to  tbe  beneficiary.     Lmt  v.  Esward,  109 

2.  Where  the  genera!  scheme  of  the  will  requires  a  conversion,  the  conrt 

will  construe  a  power  of  sale  as  imperative,  although  tbe  donee  of 
the  power  ii  vested  witb  a  discretion  as  to  the  time  of  sale.         Ih. 
BVIDENCB. 

1.  Where  testator  made  a  devise  to  "my  nephew,  Philip  Byers,"  and 
died  leaving  a  legitimate  nephew  of  that  name,  evidence  is  not  ad- 
missible to  show  that  he  intended  an  illegitimate  nephew  who  also 
survived.     Apptl  v.  Bytn,  1 

5.  A  mere  failure  of  recollection  by  tbe  subscribing  witnesses  cannot  de- 

feat the  probate  of  a  will  if  the  attestation  clause  and  snrronnding 
circumstances  utisfactorily  establish  its  execution.    Will  of  Bepaai^ 

79 

.8.  An  order  made  a  few  hours  after  tbe  execution  of  a  will,  adjadf^ng 

testator  unfit  to  manage  hia  property  and  appointing  a  guardian  for 
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him,  ia  odIj  admiBBible  ta  part  of  decedent's  history  contempora- 
neoui  with  the  teetftmeotuy  act,  and  not  aa  raising  a  preatnuptioB 
of  insanity  or  lack  of  capacity.    Biee  y.  Biee,  128 

4.  Opinions  of  non-prnfesBional  nitneaees  who  speak  from  obeerratUai 

as  to  tcfltator's  capscity,  are  admissible,  hot  they  must  deacribe  what 
haa  led  to  their  conclustooB  bb  well  as  their  means  of  obeerrationa, 

lb. 

B.  Deltuiona  as  to  ''greenbacks,"  maltreatment  by  his  wife,  and  other 

topic*  not  inflaencing  the  provisions  of  the  will,  cannot  be  proved. 

75. 

t.  Oral  declarations  of  a  testator  made  after  cancelling  a  will  are  ad- 

mieaible  in  evidence  to  show  whether  or  not  he  intended  to  reriTe 

an  earlier  will.    Pieieiu  v.  Dtait,  2SS 

7.  Where  executors  paid  a  claim  arising  upon  a  contxact  with  deceased 

andproducea  Toncber  therefor,  the  burden  upon  an  accounting  is  OD 
conteatanta  to  show  the  debt  was  not  a  just  one.    n-our'f  Aecotmt- 

in?,  asft 

8.  TeatatOT  intending  to  travel  made  a  will  in  December,  1849,  and 

itarted  on  hia  trip  in  January,  18S0,  at  which  time  his  daughter's 
only  child  was  dead.  Hhe  had  another  child  on  November  20, 1651. 
The  will  waa  proved  November  10,  1851,  without  exact  evidence 
of  the  date  of  teatator'a  death  ;  hdd,  it  ia  to  be  presumed  that  th» 
last  infant  was  en  vetUra  ta  mire  at  the  time  of  testator's  death. 
Biggg  V.  MeOarty,  878 

5.  Upon  an  issue  of  undue  influence  by  a  beneficiary  not  related  to  tes- 

tator, statements  made  by  the  testator  to  his  son  eight  years  before 
the  date  of  his  will,  that  he  could  nut  resist  the  influence  of  such 
beDeflcisry,  are  properly  received  in  connection  with  similar  ex- 
presfdoDs  of  feeling  up  to  the  date  of  the  will.    PotUr  t.  Baldiom, 

202 

10.  So  statements  by  deceased,  the  night  before  his  death,  that  he  want- 
ed  to  see  his  son,  and  that  "  he  did  not  know  but  he  had  been  de- 
cdved,"  are  admissible.  Tb. 

11.  It  is  a  presoroption  of  law  that  all  alterations,  interlineationa  or 
erasnrea  in  n  will,  were  made  after  its  execution.    TVeUeT.lPiUianw, 

888 
18.  Proof  of  testator's  ptirpoee  and  efforts  to  provide  for  hia  danghter 
in  anticipation  of  his  death  is  admisdble  to  show  a  teatamentary 
condition  of  mind.    KtiOdim-  v.  Eeman,  417 

18.  Upon  an  iaene  of  torg&ry  vel  turn,  after  direct  proof  of  the  genmne- 
nesa  and  spuriousneaa  of  the  paper,  declarations  of  deceased,  coi^ 
roborative  of  sacb  proofs,  may  be  offered  by  either  party,  ^ppa 
y.  Bytrt,  4M 
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U.  Where  k  bequest  is  made  by  testator  to  his  namwake  "  S.  O.,  son  of 

Captain  J.  T.  S.,"  eridence  is  admisuble  to  sbow  that  one  B.  Q.,  4 

son  of  J.  F.  B.,  VM  not  in  eziatence  at  the  date  of  the  will,  aod  that 

toUtor  koew  and  refened  to  "  a  a.,  sod  of  Capt^  J.  F.  H." 

Bawtint  v.  Oorland,  BS» 

iSwADTAscBHKin;  Codbtbdotioh,  10;  Rbtooatioh  ov  WiLb 

EXECUTION  Ot  WILL. 

1.  Signatures  b;  atteeling  iritnesseB  at  the  bottom  of  the  first  page  and 

top  of  the  eecond  or  last  page,  over  important  prorisione  of  th« 

will,  are  not  at  the  end  of  the  will,  as  reqniKd  by  atatuta     WiB  of 

%.  It  is  not  uecesBarj  that  BabBcribing  witnesses  should  know  the  paper 
^gned  by  them  to  be  a  wilt.    Phod  v.  Pragaff,  6S 

5.  A  statute  reqniring  that  the  teatator'a  signature  to  his  will  be  placed 

at  the  "  end  or  close  thereof,"  is  complied  with,  althoogh  it  pre- 
cedes the  date.  lb. 
4.  Where  testator  made  his  will  on  a  blank  with  a  printed  oommeDC^ 
meat  and  termination,  and,  filling  the  interrening  space,  wrote  part 
of  a  material  proTision  aboie  the  j^nted  ending  where  he  pat  hia 
■ignatnre,  and  the  remainder  at  the  top  of  the  sacceeding  pag^ 
there  is  no  sabscription  "  at  the  end  of  the  will "  as  required  1^ 
statata.     WiU  of  ffNeil,                                                               13S 

0.  Testator's  name  may  be  signed  to  a  will  by  a  sabscribiag  witness  and 

the  acknowledgment  of  the  execution  of  the  will  by  testator  in  th« 
presence  of  witoeBSes  is  an  adoption  of  the  signathre.  .Harfisrt  t. 
Berrier,  154 

6.  A  formal  request  to  the  witnesses  to  sign  is  not  necessary;  it  ia 

enough  if  the  will  was  sabscribed  to  as  snch  by  the  testator  in 
their  presence,  and  by  them  as  witnesses  in  the  conscious  pRSMice 
of  the  testator.  Ik. 

7.  Undet  a  statute  requiring  an  "  acknowledgment  "  by  testator  of  a, 

tignatnre  to  his  will  made  by  a  third  peraon,  and  a  "  declaration  * 
of  the  iDstmment  as  bis  last  will,  the  testator  most,  by  an  open 
expression  in  words  or  nnmistakable  acts,  indicate  his  recognition 
of  the  testamentary  act  In  which  he  is  engaged,  and  of  the  genuine- 
ness of  the  signature  and  will  presented  to  the  witnesses.  Lud- 
low 7.  Ltidbw,  241 

8.  Presampdon  as  to  alterations  and  erasures.     T^eSbe  t,  Wi^utnt,  88S 
EXECUTORa 

1.  What  is  a  reasonable  time  within  which  an  executor  directed  to  con- 

vert an  estate  into  money  must  exercise  his  discretion  ss  to  railroad 
stocks  and  property  generally,  depends  on  the  drcanutanoea  of 
each  case.    Matter  of  WMm,  68 
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9.  It  seems  eighteen  months  mftj  serve  as  a  proper  atandard  in  the  ab- 
sence of  modiljiDg  circumstances.  Hi 

8.  Where  an  ezecator  renders  services  to  an  estate  oataide  hia  execator- 

ial  ddties,  as  in  manaj^ngandimprovingfor  man;  years  farm  lands, 
'  crediting  the  profits  to  the  estate,  he  is  entitled  to  suitable  compen- 

sation for  his  serrices  in  addition  to  his  statutory  feee,  and  a  l^acy 
fiom  testator.    Lmt  t.  Boiaard,  '  10* 

4.  Execntora  who  pay  to  a  mother  a  claim  by  her  deceased  son  against 
the  estate  for  v^;es,  altfaongb  she  ia  not  hia  administtatrix.  will  not 
be  charged  therewith  if  the  atatute  of  limitotioiu  has  barred  the 
claim,     F^raaer't  AmnMUng,  858 

6.  Where  the  same  person  ia  anrriTing  partner  and  ezecator  of  his  co- 
partner and  haa  foniia  in  hand  not  needed  to  discharge  firm  debts, 
he  is  bound  to  pay  them  to  himself  as  ezecator,  and  for  a  failure  so 
to  do  his  sureties  are  responsible,     Oatkie  t.  Sarriton,  309 

4.  Where  an  ezecator  is  also  trostee  under  a  will,  to  impose  on  bim 
liability  in  the  latter  capacity  there  must  be  some  aQthoritative  and 
notorious  act  on  his  part  showing  a  transfer  of  property  from  bim- 
aelf  in  one  capacity  to  himself  in  another,  such  aa  the  filing  and 
settlement  of  hia  account  as  executor,  crediting  himself  with  ftmds 
as  held  by  him  aa  tfuatee.     Oroeker  r.  DUlon,  400 

I.  Where  a  will  veats  trusts  in  the  szecntors  as  such,  an  acceptance  of 

the  office  ia  an  assnmption  of  the  trusts.     Eurlt  t.  Saris,  446 

9.  An  executor  or  trustee  is  bound  to  exercise  due  caution  in  respect  to 

the  approTal  of,  and  acquieaceace  in  the  acts  of  co-trustees,  and  if 
he  deliver  over  to  them  the  entire  management  of  the  estate,  he  ii 
responsible  for  losses  which  diligence  on  his  part  would  have  p»- 
Tented.  2h. 

9.  An  executor  who  omits  to  take  security  for  property  sold  on  credit, 

as  required  by  Btatut«,  must  make  good  to  the  estate  loss  resulting 
from  a  purchaser's  insolvency.     Bowen  t.  Shay,  S12 

10.  A  purchaser  of  chattels  from  an  executor  <U  ion  tort  may  plead  pay- 
ment of  a  purchase-money  note  to  the  legal  administrator.  Bodb- 
teellY.  Tmtng,  471 

II.  An  executor  ds  Mm  tort  cannot  convey  to  a  person  not  a  creditor  of 
the  estate  a  title  to  personalty  valid  as  against  a  aubseqaently  i^ 
pointed  administrator.  Ii. 

19.   Aa  to  right  to  pledge  estate  secaritiea,    Nugtnt  y.  Ladvie,  188 

See  PowKBS,  1. 
EXEMPT  PROPERTY. 

A  bequest  to  the  widow  of  all  testator's  household  property  and  the 
use  of  hia  bouse  do  not  prevent  appraisers  setting  apart  as  exempt, 
for  her  use,  a  horae,  pliseton  and  hameaa.     Fnaer't  Aeeountaie,  ^9 
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FOREIQ-H  BXECTTTOR. 
Bm  Aonoira. 

GUARDIAN  AND  WARD. 

1.  Honey  loaned  to  a  guikrduui  upon  a  void  mortgage  of  the  infant's 
realty,  executed  onder  an  order  of  court,  conatitotea  a  claim  againat 
the  estate  in  fiaror  of  the  lander.    Boj/  y.  MeCHnnia,  160 

3.  An  allowance  may  be  made  for  maintenance  and  edncation  out  of 
the  interest  upon  legacies  payable  to  infants  at  their  majority,  with 
limitatiODS  orsr  in  case  of  death  under  age.     FHim  t,  Fliim,     560 
8m  Ubdbt. 

INHERITAITGE. 

See  DnTBisirriOH  ov  Estaisb. 
IMTEBE8T. 
1.  If  a  truatee  neglect  to  inTCet  fuodfi  held  by  him,  within  a  reasonable 
time,  aiz  montha  being  UBaally  allowed,  he  is  prima  fane  chargeable 
with  intereEt,  and  he  haa  the  burden  of  proof,  npon  an  accounting, 
to  juatify  the  delay.    Lent  v.  Hoteard,  109 

S.  An  executrix  is  entitled  to  the  interest  attached  by  the  will  to  a  leg- 
acy given  her,  although  ahe  had  caah  in  hand  sufficient  at  testator's 
dcAth  to  pay  the  same.    Handy  y.  CoUbti,  S70 

JURISDIOTION. 

1.  The  probate  of  a  will  of  peraonalty  ia  coDclnsiTB,  and  a  court  oi 
equity  has  no  jurisdiction  to  set  the  same  aside  because  of  fraud  or 
undue  influence,  nor  to  charge  the  executors  of  such  a  will,  as  to  a 
gift  to  them  therein  as  trustees  of  the  next  of  kin,  on  the  ground 
that  such  gift  was  obtained  by  fraud.    Fait  v.  Maton,  48 

3.  The  Probate  Court  has  jurisdiction  to  construe  a  will  when  neces- 
sary to  settle  or  distribute  the  estate.     State  t.  VeUmd,  118 
See  AcnoNB;    AccounriKe;    Adhinibtrator  ;    Ashhiibtba- 
Tioir,  8 ;  Elbctioh. 

LEGACY. 

1.  In  order  to  create  a  charge  on  land  deviaed,  there  must  be  more  than 
a  bare  direction  to  the  devisee  to  pay  money ;  it  most  appear 
by  express  words  or  by  neceaaary  implication  from  the  whole  will. 
WaU«r'i  Appeal,  28 

3.  A  legacy  charged  on  testator's  real  eatate  and  also  directed  to  be  paid 
by  the  widow  out  of  property  devised  to  her  fur  life,  cunsisting  of 
realty  and  all  testator's  personalty,  may  be  entbrced  against  the  real 
eatate,  and  as  a  personal  claim  against  a  derisee,  entering  npon  the 
land  charged,  without  resorting  to  or  exhauatii^  the  personal 
«8t«te  remaining  at  the  widow's  death.     Lofton  v.  Moore,  lU 
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8.  A  diroction  that  the  uaonnt  of  a  legacy  shall  be  diminished  bj 

Kctnftl  indebtedneM  of  the  legatee  charged  on  testator's  books,  i> 
vslid.     Bobtrt  t.  Coming,  17S 

4.  The  intention  of  tesUtoi  mnst  govern  in  detenniniiig  whether  lega- 
cies are  charged  on  lood  derited.     StUrvni  t.  Wart,  105 

B.  Whenever  it  appean  that  the  derise  was  given  on  condition  or  in 
conaideration  that  the  devisee  shontd  pa;  the  legacy,  the  land  iriU 
be  chained  with  its  payment.  2i. 

6.  If  the  eiecaton  of  a  will  give  a  bond  for  tbe  payment  of  all  debt» 

and  legacies,  the  real  estate  devised  to  one  of  their  nnmber  is  not 
thereby  discharged  from  the  Ken  of  a  legacy  charged  thereon,  and 
a  hona^fide  mortgagee  of  the  deviaee  cannot  compel  the  legatees  to 
ezhanst  the  reridnary  estate  or  their  remedies  od  the  bond  before 
proceeding  againat  the  land.    AmAent  CoUege  v.  BmUh,  8SB 

7.  A  gift  by  a  mother  to  her  eldest  son  of  all  her  real  and  persoital 

property,  be  to  pay  her  debts  and  the  sobool  expenses  of  a  yoonger 
son,  the  personalty  amoontiog  to  (30  and  the  real  eatnte  to  tl,SW, 
makes  the  provieion  in  favor  of  the  yoonger  son  a  charge  on  the 
realty.      Thayer  v.  Finneffan,  S60 

6.  If  a  legatee  of  a  legac;  charged  on  land  devised  joins  in  a  mortgage 
thereof  with  the  devisee  who  is  also  esecntor,  he  loses,  upon  a  fore- 
closnre  of  the  mortgage,  his  claim  npou  the  land  and  all  right  of 
action  for  his  legacy  against  soretiea  on  the  execator's  bond.      lb, 

9.  A  direction  that  one-half  of  the  recovery  from  a  litigated  clfum 

sbonld  be  paid  to  testator's  wife,  and  tlie  balance  shonld  be  paid  in 
certain  fixed  amounts,  or  ratable  proportions,  to  other  persons,  cre- 
ates specific  legacies.    Maj/bwy  r.  Orady,  815 

10.  Specific  devises  and  specific  le^des  abate  ratably  in  case  of  a  defl- 
cieocy  of  assets  to  pay  debts.  Jb. 

11.  A  statute  aothoriziog  tbe  payment  of  a  legacy  opon  an  application 
therefor,  and  an  acconntiag  to  which  the  legatee  alone  is  a  neces- 
sary party,  will  not  warrant  gnch  payment  where  the  l^ac;  is  dia- 
.pnted.  In  each  case  there  most  be  a  final  accounting  where  all  the 
parties  who  may  be  affected  by  the  eradication  are  in  conrt, 
Sigg*  V.  Oragg,  S91 

Sm  CosmaxiOTios,  1 ;  Ibtehest. 
LIFE  ESTATE. 

A  direction  by  testator  that  the  entire  principal  of  his  estate,  which 
conristed  of  personalty,  shonld  be  secorely  invested,  and  so  remain 
daring  the  lives  of  his  children  and  two  grandchildren,  who  should 
receive  the  income  in  equal  shares,  and  npon  the  death  of  any  one 
of  tbem  the  survivors  should  receive  the  entire  income,  and,  when 
all  were  dead,  tbe  fond  shonld  be  divided  amongst   the  testator'a 
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taetra,  cTMteB  a  life  eatate  in  the  children  and  grandchildren,  and 
theprincipalproper^goestotfaeexecatora  npoathetniite.  Davif 
Appeal,  MS- 

Bee  ConffTRucnOH,  0-11 ;  Dbtibb,  T. 
LIFE  TENANTS. 

1.  As  between  a  tenant  for  lifb  and  lemainderman  of  stock  held  in  tnut, 
fonds  leceived  by  the  tnutee  from  a  sale  of  part  of  the  franchise 
and  permaneDt  property  of  the  company  which  iasned  the  atoclc, 
belongto  the  eorpM  of  the  tnut  estate.     Vinton' $  Appeal,  SSX 

9.  Where  testator  bequeathed  a  fund  to  tnuteea  to  hold  soch  property 
as  they  received,  with  a  discretion  to  sell  the  same  and  sobetitate 
other  iaTeetments,  and  after  discharging  cert^dn  annaities  to  pay 
the  remaining  "  net  rente  and  income  "  to  certain  persons  for  life, 
with  remaiader  over,  and  certain  bonds  left  by  the  testator,  and 
worth  more  than  par  at  his  death,  had  become  doe,  and  others  had 
been  bought  by  the  trustees  at  par  and  at  par  and  accrued  interest, 
the  life  tenants,  as  against  the  remaindermen,  are  entitled  to  all  the 
net  income  on  the  bonds  owned  by  testator  or  bought  by  the  trast- 
eee  at  a  premium,  and  sums  paid  for  accrued  intereet  should  be  re- 
paid from  interest  subeeqneotly  received.    Bemmvay  v.  Bemmway, 

439 

8.  As  between  a  tenant  for  life  and  remainderman  of  stock  held  in 
trust,  money  receiTed  by  the  trustee  from  a  sole  of  the  right  to  sob- 
acribe  to  an  increase  of  capital  stock  is  principaL    SiddUi  Ap- 
peal, M» 
See  PowEBB,  8, 4. 

PERPETCITIES. 

1,  The  power  of  alienation  is  not  suspended  by  the  mere  creation  of  » 
trust,  but  only  where  a  sale  by  the  trustee  daring  the  existence  of 
the  trust  term  would  be  in  contravention  of  the  trust  Bcbert  v. 
Coming,  179 

S.  The  statute  against  perpetuities  is  not  violated  by  directions  which 
may  involve  some  delay  in  the  actual  conversion  or  division  at 
property,  arising  from  the  necessity  of  giving  notice  of  sale  or  doing 
other  preliminary  acts.  lb, 

8.  A  discretion  to  execators  to  defer  the  time  of  sale  of  testator's  real 
estate,  not  exceeding  a  fixed  period,  involves  no  suspension  of  the 
power  of  alienation.  Ih^ 

4.  A  reetriction  in  a  gift  to  the  trostees  of  a  charity,  that  the  income 
only  shall  be  used  for  the  purposes  of  the  charity,  does  not  create  a 
perpetni^.  Ih. 
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0.  A  provision  in  a  will  eetablishing  a  fund  for  the  prewrrfttioi],  em- 

bellishment and  repair  of  a  monumeot  erected  by  the  testatrix,  is 
Toid  as  creating  a  perpetnity  for  a  non-cbaritable  nse.    Battt  r. 

PLEDGE  OF  ESTATE  BECURITIEB. 

An  exocntoT  or  other  tmstee  has  no  antbority  to  pledge  or  otherwise 

use  for  bis  individual  beneQt  aaseta  of  the  estate,  and  one  who 

takes  them  from  bim  with  notice  acquires  no  rights  in  equity. 

JFufOit  r.  Lad/uke,  188 

POWERS. 

1.  A  power «f  sale  for  an  object  which  cannot  be  accomplished,  cannot 

itself  be  exercised.    Batt*  y.  Batai,  218 

9.  Where  a  power  of  sale  is  given  to  executors  in  their  official  capadt^, 
and  not  by  their  names;  upon  the  removal  from  office  of  one,  tbe 
remaining  executors  can  exercise  it.     Denton  t.  Olark,  SBS 

8.  A  devise  by  testator  of  all  bis  real  and  perBOnal  estate  to  his  wife,  "  to 
have  and  to  hold  or  to  dispose  of  so  mncli  of  the  same  as  she  may 
need  or  wish  to  use  during  her  lifetime,  and  after  her  death,  if 
there  is  anything  left,"  the  same  to  be  divided  amongst  certain 
persons,  creates  a  general  power  of  disposal  not  limited  to  the  life 
cetate.  to  be  exercised  only  to  tbe  extent  of  her  need.  Benderton 
T.  Maekbwn,  «« 

4.  Where  a  life  tenant  with  power  to  convey  in  fee  executes  such  a  con- 
veyance which  contains  no  explanation  of  the  anthority  under 
which  it  is  made,  it  will  be  presumed  to  be  an  exercise  of  the 
power.     Baird  v.  Bmidier,  487 

See  CsAitrrABi.E  Use  ;  EquiTABUi  Conteksion  ;  PKBFBTtirnBs. 
PROBATE. 

Probate  of  a  will  of  personalty  is  conclusive.    Fott  v.  Maton,  4& 

RENTS  AND  PROFITa    Bee  BqurrASLB  Contsbsios. 
REVIVAL  OP  FORMER  WILL* 
Whether  the  cancellation  of  a  daly  executed  will  containing  a  clause 
expressly  revoking  former  wills,  revives  a  former  will  which  has  not 
been  destroyed,  is  a  question  of  intention  to  be  collected  from  all 
the  circumstances  of  the  case.     Piekent  v.  Davit,  3M  . 

See  EviDxticB,  7. 
REVOCATION  OP  ADMINISTRATION. 

1.  An  intestate's  widow  has  no  interest  in  petitioning  for  the  removal  of 
an  ancillary  administrator  who  is  administrator  at  the  place  of  de- 
ceased's domicil,  where  she  resides.     White  v.  i^atdding,  84T 
3.  A  mere  allegation  that  a  petitioner  for  the  removal  of  adntinistrator 
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is  a  creditor  of  deceased,  is  Dot  enough  without  a  prima  fade  show- 
ing  of  bow  lie  became  sucb.  Ih. 

8.  A  petition  of  removal  "  for  non-perfomuuice  of  hia  duty,"  is  not  Buf- 
flciently  specific  to  put  the  adminiatrator  on  his  defense.  Ih. 

4.  Notice  of  proceedings  to  remove  an  adminiBtrator  living  in  a  foreign 
juriBdictioD,  mast  be  served  pergonall;  on  him  and  on  tbe  beir  at 
law.  lb. 

'  S.  Non-residence  is  not  of  itself  a  eufSdent  ground  to  remove  an  ancil- 
larj  adminiBtrator  who  is  also  administrator  at  deceased's  place  of 
domicil.  /(. 

REVOCATION  OP  WILL. 

1.  Tbe  drawing  of  scrolls  throDgh  tbe  aignature  to  a  will  in  snch  man- 
ner OS  not  to  obliterate  it  or  render  it  illegible,  is  not  a  "  destnic- 
tion  "  of  the  will,  within  the  statute  regulating  revocations.  Oaf 
T.  Oay,  640 

a.  Where  tbe  act  relied  on  is  sufHcient  to  work  a  revocation  if  done  with 
intent  to  revoke,  declarations  of  the  testator  are  admissible  to  prove 
sach  an  intention.  li, 

8.  The  birth  and  recognition  of  an  illegitimate  child  subsequent  to  the 
execution  of  a  will  by  tbe  father  revokes  such  will.  JftSum  v. 
JfiOurn,  S44 

Bat  Rbtitaii  or  Porkbb  Will. 

STATUTE  OF  LIMITATIONS. 

1.  The  statute  of  limitations  runs  against  sach  a  debt  from  the  date  of 
the  testator's  death.     Etter  v.  Qraenaitalt,  84 

S.  A  valid  title  cannot  be  obtained  from  an  executor  de  ton  tort  by  lim- 
itation, aa  the  statute  does  not  run  till  the  issuing  of  letters  of  ad- 
ministration.     Soekwell  v.  Ttning,  471 

TRUST. 

1,  A  devise  by  the  teatator  to  hia  wife,  "  with  a  special  request  that  at 
her  death  she  give  the  said  lands  to  be  eqnally  divided  between  her 
near  relatives  and  mine,"  creates  a  trust  for  the  benefit  of  snch  rela- 
tives.    OmdUy  v.  WrigUton,  680 

3.  The  eipressiou  "  near  relatives "  is  legally  certain,  and  means  snch 
persons  aa  will  take  under  tbe  statute  of  distributions.  Ih. 

8.  A  bequest  in  trust  for  tbe  maintenance  and  education  of  a  grand- 
daughter upon  condition  that  she  is  educated  in  a  Roman  Catholic 
school,  and  is  rei<ied  iu  that  f^th,  with  a  limitation  over,  is  not 
void  tor  uncertainty,  for  impossibility,  unconstitnttonality,  or  aa 
against  pnblic  policy.    Magea  v.  O'NriU,  691 
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4.  Aa  to  difitribation  of  stock  diTidends,  interest,  preminnui  and  cash 

dlTidends  between  life  tennDts  and  remundermea.     Viatm't  Ap- 
peal, 281 ;  Bentmteaf/  t.  Hemmway,  4S9 ;  BiddU'a  A]^eal,  4Ai 
3te  Chabitaslb  Vex;    Ooittersioh  or  Tbust  Finm;  Pns- 

FKTUITIBS. 

TRUBTEE. 

I.  A  proviaion  in  the  will,  exempting  tnutees  from  liatnlity  ".for  anj 
lorn  or  damage  that  maj  happen  to  my  estate  except  the  same  shall 
occnr  or  take  place  from  their  own  wtUfnl  default,  miscondnct  or 
neglect,'* protects  them  against  losses  byimproyident  or  careless  in- 
Testment.  There  must  have  been  a  willfal  and  intentional  disre- 
gard of  the  rules  of  prudence.     Crdbb  v.  Youof,  MS 

5.  If  tnislees  act  in  good  faith  in  making  imTeetmeDta,  sDbaequeat 

eventa  which  the;  could  not  foresee  or  control,  operating  to  depre- 
ciate the  Talne  of  the  securities,  do  not  lender  tham  liable  to  make 
good  the  loss  to  the  estate.  lb, 

8.  liability  for  interest.    Lmt  t.  Soaard,  109 

4.  Right  to  pledge  estate  secaritieB.    Sugmt  t.  Ladukt,  188 

5.  As  to  when  executor  is  held  to  have  assumed  duties  of  trustee. 

Or<>d»rt.imon,iM;EarUY.Earl»,  44S 

UHDUE  INPLUBNOB. 
A  will  executed  by  one  having  full  testamentary  capaci^  is  not,  as  mat- 
ter **'  ^'^1  &<Ki<lDlent  for  the  simple  reason  that  it  contuns  a  pio- 
Tiaion  in  feror  of  the  draughtsman,  who  was  uid  had  berai  testa- 
tor's counsel    Pott  v.  Matoji,  48 
Bee  Btidshob,  10,  11. 
U8UBT. 

The  reception  by  a.  guardian  of  a  bonus  upoa  the  loan  of  wtate  mouepi 
does  not  make  the  transaction  nsurioos  within  the  statute.  AUmm 
T,  Longyor,  97 

WILL. 

1.  A  writing  coDTeying  certain  personalty  and  realty  to  deceased's  son- 
in-law,  for  tbe  natural  life  of  deceased  and  bis  wife,  the  devisee  to 
pay  the  taxes  annually,  take  care  of  deceased  and  bis  wife  while 
they  lived,  pay  their  funeral  expenses,  and  take  care  of  thmr  dau^- 
ter  till  mairied,  and  "  pay  me  |a50  by  tbe  firat  of  January  in  each 
year  during  the  natural  lifetime  of  myself  and  wife,"  is  a  valid  will 
and  creates  an  annuity  of  (250  in  favor  of  testator's  widow,  which 
is  a  charge  on  the  land  defised.     Cotter  v.  Joaet,  148 

S.  A  direction  that  tbe  amount  of  a  legacy  shall  be  diminished  by  act- 
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mi  indebtedneas  of  the  legatee  charged  on  tettatoi's  books,  is 
valid.    Sobert  v.  Coming,  ITO 

8.  Testator  execat«d,  at  different  times,  two  wilU,  aad  later  a  writing 
atjled  a  "codicil,"  in  which  he  directed  that  if  lie  died  witltiu 
three  moDthe  the  flret  teatament  should  be  his  last  will,  and  upon 
hia  decease  after  such  time  the  last  writing  shonld  take  effect.  Tes- 
tator died  witUo  the  three  mooths.  JEMd,  that  the  fint  will  took 
effect  and  the  codicil  most  be  construed  aa  a  codicil  thereto.  Bra- 
diA  V.  MeOldlaii,  201 

4.  Entries  of  a  teatanientar?  character,  made  at  different  dates  in  a  di- 

ary in  deceased's  handwriting,  over  his  signature,  may  be  probated 
as  a  holographic  will.    Reagan  v.  Stanley,  asi 

5.  An  entry  of  a  testamentary  character  by  decedent,  in  a  diary,  may  be 

proved  aa  a  will  of  personalty,  although  not  signed  by  him.  !!>. 
4.  A  testamentary  paper  written  and  subscribed  by  testator  with  the  in- 
tention of  making  it  his  will,  is  such,  although  he  may  have  erro- 
neonsly  thought  it  void  for  want  of  legal  formality.  Totbbt  v.  WU' 
Uamt,  SS8 

7.  An  iostrament  execnted  by  deceased,  commencing,  "  In  anlicipatloa 

of  my  departure  from  the  city  of  Baltimore,  and  to  provide  for 
possible  contJDgeDcies,"  and  bargaining  and  selling  to  his  daughter 
an  his  goods,  chattels  and  effects,  reserving  the  use  of  tt^e  same  and 
light  to  dispose  of  the  same  otherwise,  may  be  probated  as  a  will, 
although  deceased  retomed  safely  &om  Uie  contemplated  trip. 
KeUtihar  v.  Sifman,  417 

8.  A  paper  printed  in  the  form  of  a  atalioner'a  blank,  with  the  vacant 

■paces  Blled  in  deceased's  handwriting,  is  not  an  olographic  will  in 
whole  or  in  part. ''  BttaU  <tf  £and,  460 

Set  ErmBHOB;  RrvooATios;  RxvivAi,  or  Fobmhs  Will. 
irORDB  AND  PHRASES. 

Sie  CoHsrauonoH. 
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